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CASES 

IN  THE 

Court  of  Appeals  of  Alabama 


NOVEMBER  TERM  1912-13. 


State  i\  Carter. 

Habeas  Corpus. 

(I)eclded   January   10,   1913.     (50   South,  mi.) 

1.  Criminal  Lair;  Appeal  hi/  State;  Stiff iciencu;  Bill. — A  question 
of  petitioner's  riglit  to  liail  is  one  of  law  atialiij?  on  the  evidence, 
and,  as  such  a  question  so  arlslDg  does  not  "distinctly  appear  on  the 
record,"  within  the  meaning  of  section  0243,  Code  1907,  it  must  be 
reserved  by  bill  of  exceptions  to  be  presented  for  review  on  appeal. 

2.  Appeal  and  Error;  Rei<er ration ;  Metlvod. — The  reservation  of 
the  question  as  to  whether  or  not  the  ruling  of  the  magistrate  in 
allowing  bail  on  the  evidence  adduced  must  l)e  presented  by  bill 
of  exceptions  showing  that  an  excei)tion  was  reserved  to  the  ruling 
or  dedslon  when  rendered.  The  bill  of  exceptions  examined  and 
held  rot  to  show  such  a  reservation  as  presents  for  review  the  ruling 
on  the  evidence  in  admitting  defendant  to  bail. 

Appkal  from  Coiiecnli  Probate  Court. 

Heard  before  PIoii.  F.  J.  Dean. 

Application  of  Martin  Carter  to  be  allowed  bail. 
From  a  decree  graiitin<i:  bail  and  fixinj?  the  amount,  the 
state  appeals.    AflFirmed. 

U.  (\  1?ru'Ki:ll,  Attorney  (Jeneral,  AV.  L.  Martin, 
Assistant  Attorney  (ieneral,  and  (\  B.  IUik^IvEN,  So- 
licitor, for  the  State.     No  brief  reached  the  Reporter. 

jA^iiKs  A.  Stallwoktu,  for  appcdlee.  The  transcript 
shows  no  exceptions  reserved  to  any  action  or  ruling  of 
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the  court  below  or  to  the  judgment,  and  hence,  there  is 
nothing  presented  for  review. — Hurd.  v.  City  of  Troy, 
54  South.  495.  The  cause  should  be  aflfirmed. — State  v. 
Dixon,  59  South.  313;  State  v.  Cole,  59  South.  681; 
State  V,  Lacy,  158  Ala.  16. 

WALKER,  P.  J.— What  is  called  the  bill  of  excep- 
tions sets  out  the  evidence  offered  on  the  hearing  of  ap- 
pellee's application  for  bail,  and  the  ruling  of  the  exam- 
ining magistrate  allowing  bail  and  prescribing  the 
amount  thereof,  but  does  not  show  that  any  exception 
was  reserved  by  the  prosecution  to  that  or  any  other 
ruling  made.  The  question  of  the  petitioner's  right  to 
be  admitted  to  bail  was  one  of  law  arising  on  the  evi- 
dence adduced.  As  a  question  of  law  so  arising  does 
not  "distinctly  appear  on  the  record,"  within  the  mean- 
ing of  the  statute,  it  must,  to  be  presented  for  review 
on  appeal,  "be  reserved  by  bill  of  exceptions." — Code, 
§  6243.  Such  reservation  is  made  by  excepting  to  the 
ruling  or  decision  when  rendered. — Ex  parte  Knight,  61 
Ala.  482;  Hurd  v.  City  of  Troy,  170  Ala.  113,  54  South. 
495;  3  Ency.  of  Pleading  and  Practice,  412.  A  question 
arising  on  the  evidence  being  one  the  reservation  of 
which  for  the  consideration  of  a  revising  court  is  appro- 
priate to  be  shown  by  a  bill  of  exceptions,  and  the  bill 
of  exceptions  in  this  case  not  showing  such  reservation 
of  the  question,  it  is  not  presented  for  review  by  the 
mere  setting  out  of  the  evidence  and  of  the  ruling  of  the 
court  on  it.  This  being  true,  and  the  record  proper  dis- 
closing no  error,  the  order  or  judgment  appealed  from 
must  l)e  affirmed. 

Affirmed. 
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[Jamison  v.  The  State.] 

Jamison  v.  The  State. 

Murder. 

(Decided  January  23,   1913.    60  Soutli.   944.) 

1.  Witnesses;  Cross-Examination;  Defendant;  Scope. — ^Where  de- 
fendant had  interposed  the  plea  of  not  guilty,  and  not  guilty  by 
reason  of  insanity,  and  had  testified  in  his  own  behalf,  among  other 
things,  to  certain  statements  made  to  him  by  his  wife  as  to 
decedent's  conduct  towards  her,  it  was  not  necessary  that  the  state 
on  cross-examination  should  assume  the  truth  of  the  claim  that 
defendant  was  rendered  mentally  irresponsible  as  the  result  of  such 
statements,  and  it  was,  therefore,  competent  to  elicit,  on. the  cross, 
circumstances  indicating  that  such  information  was  not  such  as, 
without  corroboration,  was  calculated  to  lead  to  a  conviction  that 
decedent  had  been  guilty  of  the  fault  imputed  to  him. 

2.  Same. — On  cross-examination  of  defendant  it  was  competent  to 
show  an  apparent  lack  of  genuineness  of  letters  which  the  accused 
stated  were  shown  him  by  his  wife,  and  which  were  claimed  to 
have  been  w^ritten  to  her  by  deceased. 

3.  Charge  of  Court;  Request  for. — Where  the  bill  of  exceptions 
fails  to  show  that  charges  were  requested  before  the  jury  retired, 
such  charges  will  not  be  reviewed  on  appeal. 

4.  Homicide;  Evidence;  Character  of  Decedent. — The  character  of 
decedent  relative  to  his  conduct  towards  women  w*as  irrelevant  and 
inadmissible,  notwithstanding  defendant  claimed  that  he  killed  him 
because  of  an  uncontrollable  impulse  arising  on  receipt  of  informa- 
tion of  imi)roper  conduct  towards  his  wife,  on  the  part  of  decedent. 

Appeal  from  Montgomery  City  Court. 
Heard  before  Hon.  Armstead  Brown. 
Lewis  Jamison  was  convicted  of  manslaughter  and  he 
appeals.    Affirmed. 

Lbtcher,  McCori)  &  Harold,  for  appellant.  Counsel 
discuss  the  errors  assigned,  but  without  citation  of  au- 
thority. 

K.  C.  Brickell,  Attorney  General,  and  W.  L.  Martin, 
Assistant  Attorney  General,  for  the  State. 
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WALKER,  P.  J.— If  the  question  asked  by  the  de- 
fendant's counsel  on  the  redirect  examination  of  his 
witness  Cloud,  as  to  a  statement  made  to  the  witness  by 
a  third  person,  was  otherwise  unobjectionable,  its  lead- 
ing and  suggestive  form  justified  the  court  in  sustaining 
the  solicitor's  objection  to  it.  For  a  like  reason,  the 
court  was  justified  in  sustaining  the  objection  of  the 
solicitor  to  questions  asked  by  the  defendant's  counsel 
on  his  direct  examination  of  the  witness  W.  H.  Taylor, 
Jr. 

The  defendant  pleaded  to  the  indictment  "not  guilty, 
and  not  guilty  by  reason  of  insanity."  It  was  sought 
to  l>e  shown  that  in  killing  the  deceased  he  was  impelled 
b^'  an  uncontrollable  impulse  arising  on  his  receipt  of 
information  of  the  existence  of  illicit  relations  between 
his  wife  and  the  deceased.  He  was  examined  as  a  wit- 
ness in  his  own  behalf.  It  was  not  incuml^ent  upon  the 
solicitor,  in  his  cross-examination  of  the  defendant,  to 
assume  the  truth  of  the  claim  made  in  his  l)ehalf  that 
he  was  rendered  mentally  irresponsible  as  tlie  result  of 
the  statement,  deposed  to  by  him  on  his  direct  examina- 
tion, as  liaving  iK^en  made  to  liim  by  his  wife  in  reference 
to  conduct  of  tlie  deceascnl  towards  lier,  and  it  was  per- 
missible for  the  solicitor,  hy  cross-questions  directed  to 
tliat  end,  to  elicit  circumstances  going  to  show  that  the 
infornmtion  claimed  by  the  defendant  to  have  been  im- 
parted to  him  by  his  wife  was  not  such  as,  without  cor- 
roboration, was  calculated  to  lead  to  a  convicti(m  that 
the  deceased  had  l)een  guilty  of  the  fault  imputed  to 
him.  AVe  discover  no  abuse  of  the  right  of  cross-exami- 
nation in  any  of  the  questions  propcmnded  by  the  solici- 
tor to  the  defendant  to  which  objections  were  made.  On 
similar  considerations  it  was  permissible  for  the  state 
to  adduce  evidence  tending  to  bring  out  the  apparent 
lack  of  genuineness  of  letters  which  the  defendant  stated 
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were  shown  to  him  by  his  wife  and  which  were  claimed 
to  have  been  written  to  her  by  the  deceased. 

The  character  of  the  deceased  "relative  to  his  conduct 
towards  women"  was  not  within  the  issues  in  the  case, 
and  evidence  of  it  had  no  bearing  upon  any  of  such 
issues.  The  objection  of  the  solicitor  to  the  question 
of  the  defendant's  counsel  to  his  witness  Mcintosh  as  to 
the  knowledge  of  the  witness  of  the  character  of  the 
deceased  in  that  respect  was  properly  sustained. 

The  bill  of  exceptions  sets  out  several  written  charges 
which  are  stated  to  have  been  requested  by  the  defendant 
and  to  have  been  refused  by  the  court.  It  is  not  made  to 
appear  that  either  of  those  charges  was  requested  before 
the  jury  retired  to  consider  its  verdict,  and  so  it  is  not 
made  to  appear  that  the  court  was  in  error  in  refusing 
the  request  as  made. 

No  reversible  error  is  found  in  the  record. 

Affirmed. 


Swain  v.  The  State. 

Murder.  ' 

(Decided  November  2R  1012.     Rehearlne:  denied  January  18.   1013. 
00  Sonth.  Ofil.) 

1.  Appeal  and  Error:  Time  of  Talcina  Anpeal. — T'nder  section 
2870.  rode  1007.  an  appeal  taken  on  April  27.  1012,  was  properly 
dismissed  where  no  transcript  was  filed,  nor  certificate  of  appeal 
taken,  or  any  other  method  of  docketing  the  case  or  prosecntinc 
the  appeal  was  pnrsned  dnring  the  term  of  the  Oonrt  of  Appeals, 
which  adioTirned  on  the  last  day  of  .Tune  1012.  in  pursuance  of  sec- 
tion 5.  Acta  ton,  p.  450. 

2.  Siame. — Section  2870.  Code  1007.  has  reference  by  the  use  of  the 
term  "unless  otherwise  provided"  to  other  statutes  fixing  the  time 
when  appeals  in  particular  classes  of  cases  are  returnable,  and 
does  not  extend  the  time  or  term  to  which  the  appeal  is  returnable 
to  conform  to  the  time  allowed  by  statute  for  preparing  the  bill  of 
exceptions  and  having  the  same  signed. 
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3.  Same—  ruder  sectlou  2870,  the  defendant  should  file  with  the 
clerk  of  the  Appellate  Court  a  certificate  of  appeal,  whereupon  the 
case  may  be  docketed  and  continued  on  a  showing  made  that  the 
time  for  making  and  having  signed  the  bill  of  exceptions,  where 
there  is  a  bill  of  exceptions,  and  preparing  the  transcript  has  not 
expired. 

Appeal  from  Walker  Law  and  Equity  Court. 

Heard  before  Hon.  T.  L.  So  well. 

John  Swain  was  convicted  of  murder  in  the  second 
degree  and  he  appeals.  Appeal  dismissed  on  motion  of 
the  Attorney  General,  and  on  application  for  a  rehear- 
ing, which  was  denied,  the  opinion  herein  was  written. 

AcuFF  &  FiNCH^  for  appellant.  Counsel  discuss  the 
case  on  its  merits,  but  in  view  of  the  opinion,  it  is  not 
deemed  necessary  to  here  set  it  out.  On  the  question  of 
the  time  of  taking  the  appeal,  and  of  the  action  of  the 
court  in  dismissing  tlie  same,  counsel  cite  sections  2870, 
6255,  3019,  Code  1907;  Powell  v.  The  State,  59  South. 
328. 

E.  C.  BuiCKELT.,  Attorney  General,  and  W.  L.  Martin^ 
Assistant  Attorney  General,  for  the  State. 

PELHAM,  J. — The  appeal  in  this  case  was  dismissed 
on  motion  of  the  appellee,  the  state  of  Alabama,  acting 
through  its  duly  constituted  officer  for  that  purpose,  the 
Attorney  General.  The  motion  was  based  on  the  ground 
that  the  appellant  had  failed  to  file  the  transcript  in 
time,  and  had  not  taken  any  steps  looking  to  a  prosecu- 
tion of  the  appeal  in  this  court  during  the  period  the 
appeal  was  returnable  here.  The  appellant  has  filed  an 
application  for  rehearing,  insisting  that  the  order  of 
dismissal  entered  on  the  Attorney  General's  motion  was 
improperly  made. 

The  transcript  in  this  case  was  filed  here  for  the  first 
time  on  November  23,  1912,  during  the  present  Novem- 
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ber  term,  1912,  of  the  court,  that  commenced  od  the  11th 
day  of  November,  1912;  and  the  record  shows  that  the 
appeal  in  this  case  was  taken  on  April  27,  1912.  The 
case  was  returnable  under  the  statute  (Code,  §  2870)  to 
the  previous  term  of  this  court  that  adjourned,  by  opera- 
tion of  law,  on  the  last  day  of  June,  1912  (act  approved 
April  18,  1911  [Laws  1911,  p.  450]  §  5,  1  Ala.  App.  10, 
11).  No  transcript  or  certificate  of  appeal  having  been 
filed,  or  other  method  pursued  of  docketing  the  case  or 
prosecuting  the  appeal,  in  this  court  during  the  term  to 
which  the  appeal  was  returnable,  legal  cause  for  a  dis- 
continuance had  occurred;  and,  on  the  timely  motion  of 
the  Attorney  General,  duly  made,  to  dismiss  the  appeal 
because  of  this  discontinuance,  the  motion  was  neces- 
sarily granted,  and  an  order  to  that  effect  followed. — 
Winthrow  d  Gordon  v.  Woodward  Iron  Co.,  81  Ala.  100, 
2  South.  92;  Sears  v.  Kirksey,  81  Ala.  98,  2  South.  90; 
Povx^ll  t\  State,  5  Ala.  App.  150,  59  South.  328 ;  Savan- 
nah WiUiams  v.  State,  6  Ala.  App.  16,  60  South.  416; 
So.  Ry,  Co.  V.  Abraham  Bros.,  161  Ala.  317,  49  South. 
801;  Porter  v.  Martin,  139  Ala.  318,  35  South.  1006. 

The  appellant  contends  that  the  words  used  in  section 
2870  of  the  Code,  "unless  otherwise  provided,"  have  ref- 
erence to  the  statutes  providing  for  a  preparation  of  the 
transcript  by  the  clerk  and  the  time  allowed  for  sign- 
ing a  bill  of  exceptions,  and  argues  that  if  section  2870  is 
not  so  construed,  in  connection  with  these  statutes,  as  to 
extend  the  time  or  term  to  which  the  appeal  is  made  re- 
turnable, and  thereby  make  the  provisions  of  this  statute 
conform  to  the  time  allowed  for  preparing  the  transcript 
and  having  the  bill  of  exceptions  signed,  the  unsuccess- 
ful party,  desiring  to  appeal,  will  often  be  prevented 
from  exercising  the  right  of  appeal. 

Section  2870  provides  when  appeals  in  all  cases  shall 
be  returnable  unless  by  the  special  provision  of  some 
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statute,  it  is  otherwise  provided  with  refereDce  to  a  par- 
ticular class  of  cases,  as,  for  example,  was  provided  bjr 
the  following  section  (2871)  with  respect  to  appeals 
from  an  order  appointing,  or  refusing  to  appoint,  a 
receiver.  This  statute,  making  appeals  returnable  at 'a 
certain  time  or  to  a  certain  tenn  of  the  appellate  court, 
can  neither  he  abridged  nor  extended  by  the  statutes 
making  provision  for  the  preparation  of  a  transcript  and 
allowing  time  for  preparing,  presenting,  and  having 
signed  a  bill  of  exceptions.  The  statute  is  in  a  different 
chapter  of  the  Code  from  the  other  statutes  making  pro- 
vision for  the  transcript  and  bill  of  exceptions,  and  it  is 
the  return  time  of  the  appeal  only  that  is  dealt  with  by 
this  statute.  It  is  the  duty  of  the  unsuccessful  party,  if 
he  <lesires  to  perfect  an  appeal,  to  have  it  returned  or 
docketed  in  the  appellate  court,  to  w^hich  the  appeal  has 
been  taken,  by  some  proper  procedure  or  method  within 
the  time  required  by  this  statute,  whether  the  time  for 
presenting  and  having  signed  a  bill  of  exceptions  has  or 
has  not  expired.  Many  appeals  are  taken  on  the  record 
alone,  without  a  bill  of  exceptions;  and,  in  such  cases, 
the  statutes  making  provision  for  the  time  of  presenting 
and  having  signed  a  bill  of  exceptions  could  have  no 
meaning  in  connection  with  tlie  statute  providing  when 
appeals  are  returnable.  But  whether  the  trans(Tipt  is 
or  is  not  to  contain  a  bill,  and  whether  the  time  for  sign- 
ing has  or  has  not  expired,  the  party  taking  the  appeal 
must  comply  with  the  provisions  of  section  2870  as  to 
the  time  provided  for  the  return  of  the  appeal  to  the 
court  of  reviinv,  for  the  right  of  appeal  is  purely  the 
creature  of  statute,  and  the  time  and  manner  of  exercis- 
ing the  right  in  a  given  cause,  being  prescribed  by  stat- 
ute, must  be  strictly  followed  to  be  available  to  the  party 
seeking  the  statutory  benefits  conferred. — White  r.  State, 
134  Ala.  197,  32  South.  320. 
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If  the  transcript  is  to  contain  a  bill  of  exceptions,  and 
the  time  allowed  for  signing  the  bill  has  not  expired,  or 
will  not  permit  of  the  preparation  of  the  transcript  in 
time  to  comply  with  this  statute,  tlie  party  appealing  is 
not  thereby  prevented  from  exercising  his  right  of  ap- 
peal, but,  on  the  contrary,  has  only  to  file  a  certificate  of 
the  appeal ;  and  upon  this  the  case  can  be  docketed  and 
continued  on  proof  of  these  facts.  But  unless  some  ap- 
propriate action  (there  are  several  methods)  be  taken 
by  the  unsuccessful  party  to  bring  his  appeal  into  the  ap- 
pellate court  within  the  return  time  provided  by  section 
'2870,  then  a  hiatus  takes  place  in  the  proceedings  look- 
ing to  the  appeal,  and  a  legal  cause  for  a  discontinuance 
occurs. 

This  case  is  brought  directly  within  the  statute  and 
the  rule  by  this  court  and  the  Supreme  Court  in  the  deci- 
sions al>ove  cited.  The  motion  of  the  Attorney  General 
must  prevail,  and  the  application  for  a  rehearing  is 
denied. 

Application  for  rehearing  overruled. 


Parker  v.  The  State. 

Murder, 
(I).eckle(l  Fel)ruary  4,    unii.    (JO   Scmth.  l)i)r».) 

1.  Jury;  Qua! ificat ions;  Phj/aUal  Dvficicnvy. — The  i)rovisloii8  of 
section  7279,  Code  1907.  have  reference  to  bodily  deficiency  and  sudi 
disqualification  may  he  established  by  the  juror's  own  evidence. 

2.  Same;  Personal  Opinion. — Where  a  juror  testifies  that  he  will 
not  vote  to  hang  a  person  on  circumstantial  evidence,  he  is  dis- 
(inalified  to  sit  in  a  trial  of  a  capital  felony. 

3.  Same;  Venire;  Motion  to  Quash. — The  sustaining  of  excuses  of 
jurors  for  alleged  physical  disqualification,  if  error,  was  not  grounds 
for  quashing  the  venire.— Section  29,  Acts  l90t),  317. 
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4.  Homicide;  Evidence, — ^Where  the  evidence  tended  to  show  that 
deceased  ordered  defendant  to  leave  his  premises,  whereupon  de- 
fendent  replied  that  he  ought  to  give  deceased  a  whipping,  and 
deceased  answered,  "Why  don't  you?"  and  defendant  replied:  "If 
you  will  come  out  here,  I  will,"  whereupon  deceased  went  out  Into 
the  yard  and  the  fatal  difficulty  ensued.  It  Is  competent  to  show  by 
another  witness  who  was  further  away,  but  who  saw  the  deceased 
on  the  front  porch,  and  defendant  In  the  yard,  that  he  heard 
deceased  say,  "Why  don't  you?"  and  then  heard  someone  else,  who, 
he  was  not  able  to  Identify  as  defendant,  say,  "Come  out  here  and 
T  will." 

5.  Charge  of  Court;  Covered  by  Those  Given. — It  Is  not  error  to 
refuse  charges  covered  by  requested  charges  given. 

6.  Same;  Singling  Out  Evidence. — Instructions  are  properly  re- 
fused which  single  out  and  give  undue  prominence  to  parts  of  the 
evidence,  or  which  assume  as  true  facts  which  are  for  the  determina- 
tion of  the  jury. 

7.  Appeal  and  Error;  Harmless  Error;  Instructions. — ^Where  de- 
fendant was  convicted  of  manslaughter  In  the  second  degree,  he  can- 
not complain  of  the  refusal  of  charges  pertaining  solely  to  the  higher 
offenses  charged. 

Appeal  from  Jeflferson  Criminal  Court. 
Heard  before  Hon.  g.  E.  Grbbne. 
Eldridge  Parker  was  convicted  of  manslaughter  in  the 
second  degree  and  he  appeals.    Affirmed.  • 

Allen  &  Bell^  for  appellant.  Counsel  discuss  the 
action  of  the  court  in  excusing  certain  jurors  on  account 
of  alleged  physical  infirmities,  and  their  motion  to  quash 
the  venire  on  account  of  such  excuses,  but  without  cita- 
tion of  authority.  They  discuss  the  errors  of  the  court 
in  admitting  evidence  of  the  witness  who  testified  that 
somebody  said  "Come  out  here  and  I  will,"  but  without 
citation  of  authority.  They  insist  on  the  authority  of 
Stevens  v,  State,  1  Ala.  App.  164,  that  they  should 
have  been  permitted  to  ask  the  witness  if  he  was  as  cer- 
tain of  that  as  anything  else  he  testified  to  about.  The 
statement  of  the  court  that  the  witness  had  answered 
the  question  two  or  three  times  was  improper. — State  v. 
Griffin,  90  Ala.  596.  Counsel  discuss  other  assignments 
of  error  relative  to  the  evidence,  but  without  further 
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Citation  of  authority.  They  insist  that  the  court  im- 
properly admitted  evidence  of  character. — 3  Enc.  of 
Evid.  27;  Felix  v.  State,  18  Ala.  720. 

R.  C.  Brickell,  Attorney  General,  and  W.  L.  Maetin^ 
Assistant  Attorney  General,  for  the  State.  The  motion 
to  quash  venire  did  not  charge  fraud  in  the  drawing  or 
summoning  of  the  jury,  and  no  evidence  is  offered  in 
support  of  the  grounds  thereof. — Acts  1909,  p.  319; 
Savage  v.  State,  57  South.  469 ;  Jordan  v.  The  State,  165 
Ala.  114 ;  Garrett  v.  State,  97  Ala.  18.  They  discuss  as- 
signments of  error  relative  to  evidence  and  charges,  but 
without  citation  of  authority. 

THOMAS,  J. — The  defendant  was  indicted  and  tried 
for  murder  in  the  first  degree  and  convicted  of  man- 
slaughter in  the  second  degree.  On  the  trial  of  the  cause 
the  defendant  filed  a  motion  to  quash  the  venire  on  seven 
stated  grounds,  but  as  all  are  comprised  in  the  last,  we 
give  it,  to-wit :  "For  that  the  judge,  in  impaneling  said 
venire,  without  authority  of  and  contrary  to  law, 
excused  one  Van  Hicks  and  on  Lon  Burford,  jurors 
otherwise  qualified,  upon  the  statement  of  the  juror  that 
his  physical  condition  was  such  as  to  render  him  unfit 
for  jury  duty,  without  legal  proof  being  offered,  and 
without  proof  as  to  what  the  physical  condition  of  the 
said  juror  was."  If  any  evidence  was  taken  and  offered 
in  support  of  the  motion,  it  does  not  appear  in  the  record 
before  us;  on  the  contrary,  in  the  bill  of  exceptions,  im- 
mediately following  the  motion  as  there  set  out,  we  find 
this  statement :  "The  court  ascertained  that  said  jurors 
were  sworn  as  to  the  excuses  rendered,  and  overruled 
said  motion  to  quash."  Section  7279  of  the  Code  reads : 
"Any  person  who  appears  to  the  court  unfit  to  serve  on 
the  jury,  may  be  excused  of  his  own  motion,  or  at  the 
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instaDce  of  either  party/'  This  has  reference  to  bodily 
deficiencies. — Lyman  v.  State,  45  Ala.  77.  We  know  of 
no  rule  of  law  rendering  a  juror  incompetent  to  testify 
as  to  his  own  physical  condition,  or  that  would  prevent 
the  court  from  believing  and  acting  alone  on  such  testi- 
mony in  excusing  him,  especially  in  the  absence  of  im- 
peaching evidence  or  suspicious  circumstances.  This  has 
been  the  universal  practice,  so  far  as  we  know,  from  "the 
time  whereof  the  memory  of  man  runneth  not  to  the 
contrary";  and  there  is  nothing  in  the  record  here  to 
show  but  Avhat  the  jurors  testified  truthfully,  or  that 
would  in  the  least  raise  any  question  as  to  the  correct- 
ness of  the  action  of  the  court  in  excusing  them.  The 
motion  was  properly  overruled. — Gar7*ett  i\  State,  97 
Ala.  18, 14  South.  S27;  Jordan  v.  State,  165  Ala.  114;  51 
South.  620;  Kimbell  v.  State,  165  Ala.  118,  51  South.  16. 

Besides,  assuming  as  true  the  allegations  contained  in 
the  motion  filed,  they  would  not  be  sufficient  to  quash 
the  venire  of  jurors,  as  insisted  upon  in  the  motion,  be- 
cause the  statute  provides  that  "no  objection  can  be 
taken  to  any  venire  of  jurors  except  for  fraud  in  drawing 
and  summoning  the  jurors.-' — Acts  1909,  p.  317,  §  29. 

In  selecting  the  jury  to  try  the  case,  upon  the  voir  dire 
examination  by  the  court  of  each  juror  as  to  the  statu- 
tory groumls  of  cliallenge,  one  of  them  stated  that  he 
wcmid  convict  a  person  on  circumstantial  evidence,  but 
that  he  would  not  hang  a  person  on  circumstantial  evi- 
(lenc(\  This  juror  was  tliereupon  challenged  by  the  state 
for  cause,  and  was  excused  by  the  court.  The  defendant 
duly  objected  and  excepted  to  this  action  of  the  court. 
This  exact  question  has  been  expressly  decided  adversely 
to  appellant  in  the  case  of  Jackson  v.  State.  74  Ala.  26, 
where  our  Supreme  Cimrt  say:  "The  juror  declared, 
when  examined  on  his  voir  dire,  that  while  he  was  not 
opposed  to  a  conviction  on  circumstantial  evidence,  he 
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was  opposed  to  haogiDg,  or  punishing  capitally,  on  sucli 
evidence.  He  had,  in  other  words,  a  fixed  opinion 
against  capital  punishment,  as  prescribed  by  the  laws 
of  this  state,  based  on  circumstantial  evidence.  This  was 
sufficient  to  disqualify  him  under  the  statute,  the  policy 
of  which  is  to  place  positive  and  circumstantial  evidence 
on  the  same  basis  of  equality,  so  as  to  abolish  all  preju- 
dice or  discrimination  against  the  latter,  as  a  means  or 
instrumentality  for  arriving  at  truth,  in  the  process  of 
judicial  investigation  of  capital  felonies  against  the 
state."— See,  also,  Griffin  v.  State,  90  Ala.  596,  8  South. 
670. 

One  Hickman,  a  witness  sworn  and  examined  for  the 
state,  testified  that  he  was  in  his  room  window  across  the 
street  from  where  the  killing  o<»curred,  and  saw  the  de- 
ceased on  the  front  porch  of  the  latter's  home*  and  the 
defendant  in  the  yard,  and  heard  the  deceased  say, 
*'\Vhy  don't  you?"  and  then  heard  some  one  else  say, 
"(^ome  out  here  and  I  will."  Whether  or  not  it  was 
the  defendant  who  made  tliis  latter  remark  was  for  the 
jury  to  say  from  all  the  facts  and  circumstances  in  evi- 
dence, and  it  was  entirely  competent  to  prove  the  state- 
ment, although  the  witness,  not  being  acquainted  with 
the  defendant's  voice,  could  not  say  whether  he  made  it 
or  not.  It  is  not  usual  for  one  witness  to  be  able  to  tes- 
tify as  to  all  the  facts  in  a  particular  case — (Mich  testi- 
fies to  what  he  knows — and  it  is  the  function  of  the  jury 
in  their  deliberations,  aided  by  the  argument  of  counsel, 
to  gather  together  the  segregated  facts  testified  to  by 
the  several  witnesses,  if  lielieved  by  them,  and  from 
them  determine  the  main  fact  in  issue.  Other  state's 
witnesses,  who  were  nearer  the  scene  of  the  difficulty  and 
l)etter  acquainted  with  the  participants,  were  able  to 
give  a  fuller  account  of  the  details  of  what  happened, 
and  they  swore  that  deceased  ordered  the  defendant  to 
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leave  his  (deceased's)  premises;  that  defendant  replied 
that  he  ought  to  give  him  (deceased)  a  thrashing  or 
whipping,  whereupon  deceased  said,  *'Why  don't  you  do 
it  then?"  and  defendant  answered,  "If  you  will  come 
out  here,  I  will;"  that  thereupon  deceased  went  out  in 
the  yard  to  defendant,  and  the  fatal  difficulty  occurred. 
The  testimony  of  the  witness  Hickman,  hereinbefore 
referred  to,  was  corroborative  of  a  portion  of  the  testi- 
mony of  these  witnesses,  and  was  entirely  admissible, 
notwithstanding  he  could  not  tell  who  it  was  that  said, 
"Come  out  here,  and  I  will." 

The  foregoing  is  a  sample  of  the  many  objections  and 
exceptions,  some  30  to  50,  taken  to  the  action  of  the 
court  in  its  rulings  on  the  admission  and  rejection  ol 
evidence  in  the  course  of  the  long  trial,  where  many  wit- 
nesses were  examined,  and  where  every  inch  of  ground 
was  contested  by  the  able  counsel  for  the  defendant. 
We  have  perused  the  record  carefully,  and  we  are  not 
convinced  that  there  was  any  error  committed,  and  as 
neither  of  the  objections  or  exceptions  raises  any  new 
or  novel  points  of  such  a  character  that  a  discussion  of 
and  decision  upon  it  would  be  of  value  as  a  precedent 
for  the  future,  we  deem  it  unnecessary  to  discuss  either 
of  them. 

The  record  contains  in  full  the  oral  charge  of  the 
court,  which  clearly  and  correctly  states  the  law  appli- 
cable to  every  phase  of  the  evidence,  and  in  addition 
thereto  are  set  out  27  written  charges  given  at  the  re- 
quest of  defendant.  There  were  25  refused  charges  re- 
quested in  writing  by  the  defendant.  It  would  serve 
no  good  purpose  to  discuss  these  several  charges.  It 
will  suffice  generally  to  say  that  some  of  them  were 
covered  in  the  written  charges  given  at  defendant's 
request,  some  of  them  related  alone  to  the  offense  of 
murder,  the  refusal  to  give  which,  if  error,  was  without 
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injury,  because  defendant  was  convicted  of  only  man- 
slaughter in  the  second  degree,  and  the  others  are  ob- 
jectionable either  as  singling  out  and  giving  undue 
prominence  to  certain  parts  of  the  evidence,  or  in  as- 
suming as  true  facts  which  were  for  the  jury  to  deter- 
mine from  all  the  evidence,  or  in  stating  erroneous  prop- 
ositions of  law  by  ignoring  certain  elements  in  the  doc- 
trine of  self-defense. 

We  are  of  opinion  that  the  defendant  had  a  fair  legal 
trial,  without  error  on  the  part  of  the  lower  court, 
and  the  judgment  of  conviction  is  therefore  affirmed. 

Affirmed. 


Keef  V.  The  State. 

Murder. 

(Decided  January  23,   1913.     60  South.  963.) 

Charge  of  Court;  CrediMHtj/  of  Witness. — A  charge  asserting 
that  if  the  jury  believed  that  defendant  had  testified  falsely  in  any 
material  particular,  they  might  disregard  his  testimony  entirely, 
was  erroneous  for  failing  to  require  such  false  testimony  to  be 
willfully  false. 

Appeal  from  DeKalb  Circuit  Court. 
Heard  before  Hon.  W.  W.  Haralson. 
John  Keef  was  convicted  of  manslaughter  in  the  first 
degree  and  he  appeals.     Reversed  and  remanded. 

R.  C.  Hunt^  for  appellaut.  Charge  2  given  for  the 
state  was  error  for  failing  to  retjuire  that  the  false 
testimony  should  be  willfully  false.  Charge  3  was  faulty 
for  the  same  reason. — Prater  v.  State^  107  Ala.  28;  Oil- 
lespie  V.  Hester,  160  Ala.  449. 
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R.  C.  BEiCKEf^,  Attorney  General,  and  W.  L.  Martin, 
AR8i8tant  Attorney  General,  for  the  State. 

WALKER,  P.  J. — ^The  defendant  was  examined  as  a 
witness  in  his  own  behalf.  In  reference  to  his  testimony 
the  court,  in  written  charge  3  given  at  the  request  of 
the  solicitor,  instructed  the  jury  as  follows:  "If  the 
jury  believes  that  the  defendant  has  testified  falsely  in  a 
material  particular,  then  the  jury  may  disregard  the 
defendant's  testimony  entirely."  Under  this  instruc- 
tion, all  that  was  re<}uired  to  entitle  the  jury  entirely 
to  disregard  the  testimony  of  the  defendant  was  a  belief 
by  them  that  it  was  false  in  any  material  particular, 
though  such  falsity  was  recognized  by  them  to  be  a 
result  of  a  mere  error  in  observation  or  of  a  failure  to 
recall  a  material  <letail  of  the  matter  deposed  al)OUt, 
and  though  the  misstatement  was  not  willfully  or  cor- 
ruptly false,  and  was  not  such  a  one  as  to  create?  in  the 
minds  of  the  jury  a  l)elief  or  conviction  that  the  testi- 
mcmy  of  the  witness  as  to  other  material  facts  was  un- 
worthy of  credit.  Under  such  an  instruction  the  jury 
could  capriciously  disregard  material  testimony  in  the 
case,  of  the  truth  of  which  they  were  fully  convinced. 
The  law  does  not  recognize  the  existence  of  such  a  right 
in  the  triers  of  fact  to  put  out  of  view  material  credible 
testimony  adduced  for  their  consideration.  The  charge 
was  erroneous,  and  was  distinctly  jirejudicial  to  the 
rights  of  the  defendant.— Prafrr  v.  State,  107  Ala.  26, 
18  South.  238;  aHUspie  r.  Hester,  160  Ala.  444,  49 
South.  580. 

Reversed  and  remanded. 
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Powell  V.  The  State. 

Murder. 

(Decided  December  19,  1912.     Rehearing  denied  January   13,  1913. 
60  South.  967.) 

1.  Jury;  Disqualification;  Relationship. — Where  one  grandmother 
of  a  Juror  and  one  grandfather  of  defendant  were  first  cousins,  the 
relationship  of  Juror  and  defendant  was  within  the  disqualifying 
degree  of  paragraph  4,  section  7(>2(;,  Co<le  1907. 

2.  Appeal  and  Error;  Harmless  Error;  Evidence. — Where  evidence 
admitted  was  of  a  fact  not  controverted,  hut  was  subsequently  testi- 
fled  to  and  admitted  by  defendant  in  his  own  evidence.  Its  admis- 
sion was  harmless  error,  if  error  at  all. 

3.  Evidence;  Res  Gestae;  Declarations  of  Accused. — Where  the 
court  cannot  say  with  reasonable  certainty  that  the  declaratlcm 
si>ontaiieously  si)rung  from  the  main  transaction  without  premedita'- 
tlon  or  design  to  be  self-serving,  such  declaration  is  not  admissible; 
the  facts  in  this  case  being  that  the  declaration  was  made  by  the 
defendant  after  fatally  wounding  deceased,  and  after  having  given 
up  his  pLstol  and  gotten  over  a  fence  on  the  side  on  which  deceased 
was  lying. 

4.  Witne.tii(a;  Impeachment :  Predicate. — Where  the  impeaching 
witness  was  unable  to  Identify  the  time  that  the  statement  was 
alleifwl  to  have  been  made  as  the  time  predicated  in  the  (piestion 
asked  Uie  witness  to  be  imi)eached,  It  was  i)r()i)i'r  to  exclude  testi- 
mony of  such  j)rior  contradictory  statements. 

r>.  Aphcal  and  Error;  Rehearintj;  Matter.^  Rerieirahle. — Although 
such  ol  jection  was  presented  for  the  first  time  on  application  for 
rehearing  the  defendant  was  entitled  to  a  review  of  his  objections 
that  the  record  showed  no  proi)er  order  ijrescribing  the  numl  er  of 
jurors  from  which  his  jurj-  could  be  selected. 

6.  Same:  Orounds  of  Reversal. — T'nder  section  6264.  (\)de  1907.  a 
cause  will  not  be  reversed  because  the  order  prescribing  the  number 
of  jurors  from  which  the  jury  should  be  selected  was  not  made 
before  the  drawing  of  the  jury,  but  was  made  at  the  time  the  jury 
was  drawn. 

7.  Jlomicide;  Verdict;  Sufficienci/. — A  verdict  finding  defendant 
guilty  of  murder  in  the  second  degree,  and  fixing  the  punishment  at 
ten  years,  was  not  insufficient  to  sui)i)ort  a  judgment  of  conviction 
becHuse  it  did  not  fix  the  i)lace  If  imprisoimient.  since  that  is  fixed 
by  the  statutes,  and  is  not  essential  to  the  validity  of  the  verdict. 

Api'KAL  from  Pike  (Mrciiit  Court. 
Heard  before  Hon.  H.  A.  Pelvrc^e. 

2CA 
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Mark  Powell  was  convicted  of  murder  in  the  second 
degree  and  he  appeals.    Affirmed. 

W.  L.  Paeks^  for  appellant.  There  was  no  sufficient 
order  fixing  the  number  of  jurors  before  the  drawing 
of  said  jury.— Section  32,  Acts  1909,  p.  318;  Morris 
V.  The  State,  146  Ala.  86;  Allen  v.  The  State,  145  Ala. 
11;  Brown  v.  State,  115  Ala.  8;  Washington  v.  State, 
81  Ala.  37.  The  evidence  of  declarations  of  defendant 
were  improperly  excluded  as  they  were  a  part  of  the 
res  gestae. — Cooper  t\  The  State,  63  Ala.  80;  Garrett 
V.  The  State,  76  Ala.  18;  Seams  v.  The  State,  84  Ala. 
416;  Fonville  v.  State,  35  Ala.  617;  Williams  v.  State, 
147  Ala.  24.  The  verdict  failed  to  fix  the  place  of  pun- 
ishment, and  was  therefore  not  sufficient  to  support 
the  judgment. 

R.  C.  Bkickbll^  Attorney  General,  and  W.  L.  Martin, 
Assistant  Attorney  General,  for  the  State.  The  juror 
Enzor  was  related  to  defendant  within  the  disqualify- 
ing degree. — Sec.  7276,  Code  1907;  Danzey  v.  State, 
126  Ala.  15.  The  statement  of  defendant  made  after 
the  shooting  was  not  of  the  res  gestae,  but  was  self- 
serving  and  properly  disallowed. — McGuire  v.  State,  3 
Ala.  App.  40;  Ferguson  v.  State,  134  Ala.  63;  Williams 
V.  State,  105  Ala.  96.  The  witness  could  not  identify 
the  time  as  the  same  as  that  laid  in  the  impeaching 
question,  and  hence,  was  not  in  position  to  relate  the  al- 
leged contradictory  statements.  The  defendant  suf- 
fered no  injury  from  the  mode  and  manner  of  drawing 
the  jiiry.—Costelhys  Case,  58  South.  502;  Sec.  6264, 
Code  1907. 

PELHAM,  J, — The  conditions  surrounding  and  illus- 
trating the  scene  of  the  tragedy  and  leading  up  to  it  as 


Digitized  by 


Google 


7]  OF  ALABAMA.  19 

[Powell  V.  The  State.] 

narrated  by  the  witnesses  show  that  the  deceased,  with 
some  four  or  five  other  young  men  companions,  met  on  a 
certain  Sunday  morning  in  April,  1912,  at  Harmony 
Church  in  Pike  county.  Entertaining  a  common  pur- 
pose to  engage  in  gambling  at  a  game  with  dice  com- 
monly called  "craps,"  these  young  men,  some  of  whom 
had  already  commenced  to  drink  whiskey,  repaired  to 
the  woods  about  half  a  mile  behind  the  church,  hitched 
their  horses,  spread  lap  robes  upon  the  ground,  gathered 
round  this  improvised  gambling  cloth,  and  all  of  them 
were  engaged  in  gambling,  and  some  were,  or  had  been, 
drinking  whiskey  when  the  defendant  and  two  other 
young  companions  drove  up  on  an  expedition  in  quest 
of  beer.  The  defendant  and  his  two  companions  had 
a  short  time  previous  to  joining  the  party  in  the  woods 
back  of  the  church  gathered  together  on  this  same  Sun- 
day morning  at  a  country  store  near  by,  and  it  seems 
the  defendant  had  intrusted  to  one  of  the  young  men 
that  had  gone  off  and  engaged  in  the  crap  game,  a  dollar 
with  which  to  procure  beer  for  him  (the  defendant), 
and  the  three  who  had  collected  at  the  store  drove  off 
together  in  the  defendant's  buggy  in  search  of  the 
other  party  and  the  beer.  Upon  arriving  at  the  scene 
of  the  gambling  game,  one  of  the  members  of  the  de- 
fendant's party  went  over  to  where  the  game  was  in 
progress,  crossing  a  rail  fence  in  doing  so,  and  endeav- 
ored to  procure  beer  from  some  of  the  party  engaged 
in  "shooting  craps."  The  defendant  and  his  other  com- 
panion remained  on  the  other  side  of  the  fence  from  the 
crap  shooting  party,  the  defendant  coming  close  up  to, 
and  resting  against,  the  fence.  The  lap  robes  used  as 
gambling  cloths  were  just  over  the  fence,  nearest  edge 
of  such  cloth  or  robe  being  but  a  few  feet  from  the 
the  fence.  (For  more  than  a  year  previous  to  this  time 
bad  feeling  had  existed  between  the  defendant  and  the 
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deceased. )  When  the  defendant  came  up  to,  and  rested 
his  arm  upon,  the  top  rail  of  the  fence,  directly  opposite 
to  him  across  the  lap  robe  and  facing  him  sat  the  de- 
ceased, alK)ut  20  feet  away,  engaged  at  that  time  with 
five  companions  in  gambling  at  the  crap  game.  After 
the  member  of  the  defendant's  party  who  crossed  the 
fence  had  asked  for  and  failed  to  secure  the  coveted 
beer,  the  defendant  called  to  another  member  of  the 
gambling  party,  to  whom  the  defendant  had  the  day 
l)efore  given  a  dollar  for  the  purpose  of  getting  some 
beer  for  him,  and  asked  al>out  the  beer  that  was  to  be 
secured  for  him  with  the  dollar  given  for  that  purpose. 
Just  what  took  place  from  this  point  in  the  transaction 
leading  up  to  the  killing  is  in  dispute,  but  it  is  not 
controverted  that  after  certain  bantering  between  the 
deceased  and  the  defendant,  the  deceased  got  up  and 
started  towards  the  defendant,  and  that  the  defendant 
drew  his  postol  and  shot  the  deceased  dead,  and  seri- 
ously wounded  one  of  the  other  members  of  the  gambling 
party.  The  defendant  fired  six  shots  in  rapid  succes- 
sion at  close  range,  and  the  deceased  moved  only  a  few 
steps  from  the  time  the  first  shot  struck  him  until  he 
dropped  down  upon  the  ground  dead.  It  was  also  shown 
tbat  the  deceased  had  a  pistol  on  his  person,  handy  to 
use,  but  whether  or  not  he  actually  drew  it  from  his 
hip  pocket  when  he  got  up  and  started  to  go  towards 
the  defendant  immediately  before  he  was  shot  by  the 
defendant  the  testimony  is  in  conflict.  The  evidence  is 
also  in  conflict  with  reference  to  what  was  said  just 
preceding  the  shooting,  by  the  defendant  and  the  de- 
ceased having  a  tendency  to  show  which  party  was  at 
fault  in  this  respect  in  bringing  on  the  fatal  difficulty. 
The  defendant  was  charged  with  murder  in  the  first 
degree,  and  admitted  the  killing,  but  contended  that 
he  acted  through  necessity  in  self-defense.     There  was 
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evidence  in  behalf  of  the  defendant  havinj»;  a  tendency 
lo  show  that  he  was  acting  in  self-defense,  and  evidence 
of  the  state  having  a  contrary  tendency.  The  defend- 
ant also  introduced  evidence  of  threats  made  by  the 
deceased  some  time  prior  to  the  killing.  The  jury  re- 
turned a  verdict  of  guilty  of  murder  in  the  second 
degree,  and  fixed  the  punishment  at  imprisonment  for 
10  years. 

When  the  court  was  impaneling  the  jury  to  try  the 
case,  it  was  shown  that  the  grandmother  of  one  of  the 
juroi  s,  on  his  father's  side,  and  the  grandfather  of  the 
defendant,  on  his  father's  side,  were  first  cousins,  where- 
upon the  court  excused  said  juror  and  struck  his  name 
from  the  list  of  jurors  constituting  the  panel  from 
which  the  jury  was  selected  to  try  the  case.  The  de- 
fendant excepted,  and  counsel  urge  this  action  of  the 
c(;urt  as  error.  The  competency  of  jurors  in  respect  to 
their  relationship  to  parties  is  regulated  by  statute. — 
(\)de,  §  727(5.  AMieit  existing  by  consanguinity,  the 
relationship  disqualifies  when  within  the  ninth  degree. 
— Code,  §  7276,  p.  4.  Computing  the  relationship  under 
the  proper  rule,  counting  from  the  juror  to  the  common 
ancestor  and  then  down  to  the  defendant,  calling  it  a 
degree  for  each,  ascending  and  descending,  the  juror  is 
within  the  degree  of  relationship  which  disqualifies, 
and  the  court  properly  excused  him  and  struck  his  name 
from  the  jury  list. 

The  ruling  of  the  court  in  admitting  certain  testi 
mony  of  the  witness  Dr.  Tompkins,  to  the  effect  that 
he  said  to  Harmon,  in  the  defendant's  presence,  when 
the  three  drove  in  sight  of  the  gambling  party  that  he 
(Tompkins)  would  get  out  of  the  buggy  and  go  down 
where  the  gambling  party  were  and  get  the  beer,  as 
the  defendant  and  deceased  were  not  on  good  terms,  if 
error,  was  without  injury.     This  testimony  was  later 
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admitted  without  objection  when  the  >vitness  Harmon 
testified,  and  the  defendant,  when  being  examined  as  a 
witness  in  his  own  behalf,  testified,  to  the  same  thing, 
and  this  testimony  was  without  contradiction. — Mc- 
Guirc  V,  mate,  3  Ala.  App.  40,  44,  45,  58  South.  60; 
Mclntyre  v.  State,  1  Ala.  App.  200,  55  South.  639. 

The  statement,  made  by  the  defendant  after  the  kill- 
ing, that  the  court  refused  to  allow  to  go  to  the  jury,  is 
shown  to  have  been  made  by  the  defendant  after  he  had 
given  up  his  pistol,  and  after  he  had  gotten  over  the 
fence  to  that  side  upon  which  the  deceased  was  lying 
dead,  or  so  badly  wounded  that  he  was  unconscious  and 
his  life  necessarily  despaired  of  and  very  rapidly  ebbing 
away.  At  the  time  of  this  declaration  of  the  defendant 
sought  to  be  proven,  the  shooting  and  the  encounter 
were  things  of  the  past,  and  the  deceased  at  that  time 
no  longer  to  be  counted  among  the  living.  The  court 
could  not  say  with  reasonable  certainty  that  the  declara- 
tion sought  to  be  proven  as  a  part  of  the  res  gestae  of 
the  transaction  was  unpremeditated  and  spontaneously 
springing  out  of  the  main  transaction,  or  was  not  the 
result  of  a  subsequently  quickly  formed  design  on  the 
part  of  the  defendant,  realizing  that  the  deceased  was 
dead  or  in  a  dying  condition,  to  give  favorable  color  to 
his  actions  for  a  self-serving  purpose.  "Subsequent 
acts  or  declarations  of  a  participant  in  an  occurrence 
are  not  lightly  to  be  declared  integral  parts  of  it,  perti- 
nent on  an  inquiry  as  to  its  real  nature  or  character,  as 
shedding  light  ui)on  the  influences  which  were  con- 
trolling in  bringing  to  pass  what  was  done,  where  they 
may  as  well  be  traced  to  an  origin,  in  whole  or  in  part, 
in  thoughts  or  feelings  arising  on  an  after-contempla- 
tion of  or  reflection  about  what  already  had  happened, 
as  to  the  incentive  to  which  the  conduct  of  such  partici- 
pant which  is  under  consideration  may  be  attributable. 
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Declarations  the  proof  of  which  should  be  excluded  un- 
der the  rule  against  hearsay  testimony  are  not  to  be 
permitted  to  slip  in  under  a  false  guise  of  forming  a 
constituent  part  of  something  that  had  gone  before." — 
Limdsfard  v.  State,  2  Ala.  App.  38,  44,  56  South.  89,  91. 

The  admissibility  of  the  proposed  declaration  was  for 
the  trial  court,  and  unless  this  court  would  be  justified 
in  saying  that  it  affirmatively  appears  with  reasonable 
certainty  that  the  declaration  sought  to  be  proven  was 
spontaneous,  and  the  unpremeditated  accompaniment  of 
the  shooting,  explanatory  of  the  conduct  and  purpose  of 
the  parties,  or  one  of  them,  and  that  it  could  not  be  at- 
tributable to  subsequently  formed  motives  or  purposes, 
the  trial  court  cannot  be  put  in  error  for  refusing  to 
allow  the  declaration  to  be  proved.  It  seems  to  us  that 
the  declaration  of  the  defendant,  under  the  rule  as  stat- 
ed, was  properly  excluded,  or  not  allowed  by  the  court 
to  be  proven.  The  reasoning  and  holdings  in  the  fol- 
lowing cases  support  the  views  expressed  and  our  hold- 
ing on  this  proposition : — Lunsford  v.  State,  supra; 
Pitts  V,  State,  140  Ala.  70,  37  South.  101 ;  Harkness  v. 
State,  129  Ala.  71,  30  South.  73;  Ferguson  v.  State, 
134  Ala.  63,  32  South.  760,  92  Am.  St.  Rep.  17;  Wil- 
Hams  V.  State,  105  Ala.  96,  17  South.  86;  Hill  v.  State, 
156  Ala.  3,  46  South.  864. 

The  witness  T.  W.  Adams  was  unable  to  identify  the 
time  inquired  about  in  the  question  asked  him  as  the 
same  time  predicated  in  the  question  asked  the  witness 
Smart  in  laying  a  predicate  seeking  to  impeach  his  tes- 
timony, and  the  court  properly  sustained  the  objection 
of  the  state,  and  refused  to  allow  the  witness  to  testify 
with  respect  to  what  was  said  at  a  different  time,  or 
time  not  properly  identified  as  the  same  time  specified 
in  the  predicate. 
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Investigation  of  the  record  fails  to  disclose  reversible 
error,  and  the  case  will  be  affirmed. 
Affirmed. 

ON  APPUCATION  FOR  RBHiaAEING. 

Possibly  some  just  criticism  along  the  line  of  "the 
law's  delaj^s"  might  lye  found  in  the  fact  that,  although 
the  ample  brief  for  the  defendant  in  this  case  filed  on  the 
original  submission  was  signed  by  five  able  attorneys 
as  representing  the  defendant,  no  suggestion  was  of- 
fered, or  intimation  even  made,  that  the  record  failed 
to  show  a  proper  order  of  the  court  in  prescribing  the 
number  of  jurors  from  which  the  jury  to  try  the  case 
should  be  selected,  until  on  this  application  for  a  re- 
hearing the  point  is  made  for  the  first  time.  This,  how- 
ever, cannot,  under  our  forms  of  law  and  practice,  and 
procedure  based  on  them,  operate  to  prevent  a  full  con- 
sideration of  the  question  presented  at  this  late  day  on 
applicati(m  for  rehearing,  although  never  urged  or  sug- 
gested at  any  stage  of  the  proceedings  until  now.  The 
defendant  is  clearly  within  his  rights  in  making  the 
insistence;  the  fault,  if  any,  is  not  that  of  the  defendant 
or  his  counsel^  but  of  the  system. 

The  order  of  the  court  assailed,  as  set  out  in  the 
record,  is  as  follows:  "September  23,  1912.  Defendant 
l)eing  in  open  court  with  his  attorneys,  and  being  duly 
arraigned,  pleads  not  guilty,  and  his  case  is  set  for  trial 
on  Thursday,  September  26,  1912;  and  the  court  then 
drew  from  the  jury  box  the  names  of  35  persons,  and 
the  sheriff  is  directed  to  summon  said  35  named  per- 
sons, together  with  the  41  regular  jurors  drawn  and 
summoned  for  the  present  week  of  court,  making  76,  all 
to  be  and  appear  on  Thursday,  the  26th  of  September, 
1912,  as  a  venire  for  the  trial  of  the  defendant,  and  he 
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is  also  directed  to  serve  the  defeDdant  forthwith  with 
a  copy  of  the  indictment  on  which  he  is  to  be  tried,  and 
with  a  list  of  the  names  of  the  76  persons  constituting 
the  venire  for  his  trial."  It  would  seem  that  the  pro- 
visions of  the  jury  law  contemplated  the  order  fixing 
the  number  of  jurors  to  be  made  before  the  drawing.  The 
order  shown  by  the  judja^nent  entry  before  us  in  this 
case  does  not  specifically  sel:  forth  that  this  order  was 
made  at  that  particular  time,  but  does  show  the  order 
to  have  been  made,  and  that  the  court  in  one  and  the 
same  order,  and  practically  contemporaneously,  made 
an  order  fixing  the  number,  including  the  specified  num- 
ber of  regular  jurors  drawn  and  summoned  for  the  week 
of  the  trial,  that  should  constitute  the  venire  from 
which  the  jury  to  try  the  defendant  should  be  selected. 
This  was  a  substantial  compliance  with  the  statute,  and 
one  from  which  we  are  satisfied  no  injury  resulted  to  the 
defendant,  as  vide  its  discovery  at  this  late  date. — Code, 
§  6264. 

In  CoHtelh/s  Cuae,  176  Ala.  1,  58  South.  202,  the  order 
made  by  the  trial  court  was  no  order  in  so  far  as  fixing 
the  number  to  constitute  the  special  venire  was  con- 
cerned, in  that  it  only  fixed  a  numl>er  between  the  mini- 
mum and  maximum  already  fixed  by  law,  and  the  Chief 
Justice,  in  speaking  the  unamimous  opinion  of  the 
court  in  that  case,  said :  "While  the  order  of  the  court 
w^as  not  pursuant  to  provisions  of  the  statute  as  to  what 
should  constitute  the  special  venire,  still  the  defendant 
got  all  that  he  was  entitled  to  under  the  statute. — 
Code,  §  7265.  We  are  satisfied  that  no  injury  resulted 
to  the  defendant  from  the  irregular  order  of  the  court 
in  respect  to  the  special  jury. — Code,  §  6264."  The 
same  may  applicably  be  said  with  respect  to  this  case, 
except  that  in  this  case  an  order  fixing  the  number  def- 
initely was  made,  but  is  not  shown  by  the  judgment 
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entry  to  have  been  made  before,  but  at  the  time  of,  the 
drawing — an  irregularity  of  less  import,  it  seems  to  us, 
than  appeared  from  the  record  in  CostelWs  Case. 

The  only  other  ground  assigned  as  a  reason  for  grant- 
ing a  rehearing  is  that  the  verdict  of  the  jury  is  not  suf- 
ficient to  support  the  judgment  of  conviction.  The  ver- 
dict is  in  the  following  words :  "We  the  jury  find  the 
defendant  guilty  of  murder  in  the  second  degree,  and 
fix  the  punishment  at  10  years/'  It  is  insisted  that,  the 
jury  not  having  fixed  the  punishment  at  imprisonment 
in  the  penitentiary,  the  court  could  not  enter  a  judg- 
ment to  that  effect.  The  statute  fixes  the  place,  and  it 
could  not  have  .been  elsewhere. — Code,  §§  7620,  7088; 
Gxmter  v.  State,  83  Ala.  96,  3  South.  600;  McGuff  v. 
State,  88  Ala.  147,  7  South.  35, 16  Am.  St.  Rep.  25.  The 
verdict  is  amply  sufficient  to  support  the  judgment  of 
conviction,  and  the  court  properly  sentenced  the  de- 
fendant to  imprisonment  in  the  penitentiary. — Watkins 
V.  State,  133  Ala.  88,  32  South.  627;  Weaver  v.  State, 
1  Ala.  App.  48,  55  South.  956;  McGuff  v.  State,  supra; 
Lewis  V,  State,  51  Ala.  1. 

Application  for  a  rehearing  is  denied. 


Brown  r.  The  KState. 

Murder. 

(Decided   February    4,    1013.     01    South.    12.) 

1.  Homicide:  Intent;  Evidence. — A  witness  may  not  testify  as  to 
his  motive,  when  secret  and  uncommunicative,  and  hence.  In  a 
prosecution  for  homicide,  defendant  could  not  testify  properly  that 
he  went  to  tlie  store  where  the  fatal  dlflFlculty  (x^curred,  and  where 
deceased  was.  to  make  a  purchase,  this  l:elnff  a  matter  of  inference 
for  the  jury  from  all  the  facts. 

2.  Same;  }fotive. — Where  an  act  in  question  is  consistent  with 
d liferent  motives  it  liecomes  competent  to  prove  facts  known  to  the 
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I)er8oii   which  are  reasonably   calculated   to  produce  either  of   the 
motives  contended  for. 

3.  Same. — ^Where  defendant  claimed  that  he  went  to  the  store 
to  make  a  purchase  and  there  met  deceased,  and  thereui)on  the 
fatal  difficulty  ensued,  he  could  show,  as  hearing  on  the  question 
of  motive,  that  he  was  In  the  habit  of  going  to  that  particular  store 
on  every  Saturday  night;  and  it  was  competent  for  the  state  to 
show  that  he  made  no  purchases  when  he  arrived,  and  that  before 
he  went  he  told  deceased  that  he  would  see  him  that  night  at  that 
particular  store. 

4.  Same;  Instructions;  Self -Defense, — Charges  on  self-defense 
which  pretermit  the  requirement  that  defendant  must  have  been 
free  from  fault,  are  properly  refused. 

5.  Charge  of  Court;  Charaeier. — A  charge  asserting  that  If  de- 
fendant is  shown  to  have  a  good  character  for  peace  and  quiet  that 
was  sufficient  to  generate  a  reasonable  doubt  of  his  guilt,  though 
without  such  proof  the  jury  might  not  have  such  doubt,  was  properly 
refused. 

6.  Same;  Covered  by  Those  Given. — It  is  not  error  to  refuse  charges 
sul>stantially  covered  by  requested  charges  given. 

ApPB.iL  from  Ani\iston  City  Court. 
Heard  before  Hon.  ThOmas  W.  Coleman,  Jr. 
Judge  Brown  was  convicted  of  manslaughter  in  the 
first  degree,  and  he  appeals.    Affirmed. 
The  following  are  the  charges  refused : 

(1)  "If  the  defendant  acted  in  self-defense,  as  self- 
defense  has  been  defined  to  you  by  the  court,  then  the 
jury  should  acquit  the  defendant." 

(2)  "If  the  defendant  killed  the  deceased  in  self- 
defense,  as  the  court  has  defined  self-defense  to  you, 
then  the  defendant  did  not  enter  into  the  fight  willingly, 
as  the  court  has  defined  this  term  to  you,  and  the  jury 
should  acquit  the  defendant." 

(3  "If  the  defendant  is  shown  to  have  a  good  charac- 
ter for  peace  and  quiet,  this  may  be  sufficient  to  gen- 
erate a  reasonable  doubt  of  the  guilt  of  the  defendant, 
although  the  jury  might  not  have  such  reasonable  doubt 
of  his  guilt  without  such  proof." 

(4)  "If  Ben  Brown  brought  on  the  difficulty,  and 
without  fault  on  the  part  of  the  defendant,  and  there 
was  no  reasonable  mode  of  escape  open  to  the  defend- 
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ant,  and  the  circumstances  were  such  as  to  impress  the 
defendant  with  a  reasonable  belief  that  he  was  in  danger 
of  death  or  great  bodily  harm,  then  he  had  a  right  to 
take  the  life  of  Ben  Brown,  and  the  jury  should  acquit.'' 

Tate  &  Walkee^  for  appellant.  Counsel  discuss  er- 
rors relative  to  evidence  but  without  citation  of  author- 
ity. Charges  1  and  2  should  have  been  given.  Charge 
3  was  improperly  denied. — Felix  v.  State,  18  Ala.  720; 
Fields  t\  Slate,  47  Ala.  603;  Armor  v.  State,  63  Ala. 
173. 

R.  C.  BuiCKELL^  Attorney  General,  and  \V.  L.  Martin, 
Assistant  Attorney  General,  for  the  State. 

THOMAS,  J. — Whatever  be  the  rule  elsewhere,  it  is 
well  settled  in  this  state  that  witnesses  are  not  permitted 
to  testify  to  their  motive,  belief,  or  intention,  when 
secret  and  uncommunicated;  such  mental  status,  when 
relevant,  being  a  matter  of  inference  to  be  determined 
from  the  circumstances  and  other  facts  of  the  case  by 
the  jury. — McCormick  &  Richardson  v.  Joseph  &  Ander- 
son, 11  Ala.  240,  and  cases  cited  in  the  report  of  this 
case  in  book  48  of  Alabama  Reports  Annotated.  Hence 
the  lower  court  properly  refused,  upon  objection  by  the 
state,  to  allow  the  defendant  to  testify  in  his  own  be- 
half that  he  went  to  the  store,  where  the  deceased  was, 
and  where  the  fatal  difficulty  occurred,  for  the  purpose 
of  making  a  purchase.  His  intention  or  motive  in  going 
to  the  store  was  a  matter  of  inference  for  the  jury  to 
draw  and  determine  from  all  the  facts  and  circum- 
stances in  evidence,  and  not  from  the  direct  statement  of 
the  defendant.— //o/me.s  t\  State,  136  Ala.  84,  34  South. 
180.  Otherwise  it  would  be  permitted  him  to  make  evi- 
dence for  himself,  and  that  of  a  kind  impossible,  in  the 
nature  of  things,  for  any  other  witness  to  contradict. 
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Hence  the  law  wisely  provides  that  a  person's  motives 
shall  be  judged  from  his  acts  and  conduct,  upon  the 
theory  that  every  rational  being  acts  from  motive,  and 
that  his  conduct  best  reveals  the  motive  that  directed  it. 
If  the  act  in  question  is  consistent  with  different  mo- 
tives, then  it  is  always  competent  to  prove  facts  known 
to  the  person,  which  are  reasonably  calculated  to  pro- 
duce either  of  the  motives  contended  for. 

In  this  case  it  was  proper,  therefore,  for  the  defendant 
to  show,  which  he  did,  that  he  was  in  the  habit  of  going 
to  this  particular  store  every  Saturday  night  and  mak- 
ing purchases,  as  furnishing  evidence  for  an  inference 
that  the  same  innocent  motive  led  him  there  on  this 
particular  Saturday  night.  On  the  other  hand,  it  was 
c(mipetent  for  the  state  to  show,  as  it  did  do,  that  he 
made  no  purchase  when  he  arrived  there,  and  that  before 
he  went  there  he  had  tohi  deceased  that  he  would  see 
him  that  night  down  at  this  store.  What,  then,  was  his 
purpose  in  going  there  was  for  the  jury  to  say. 

Charges  1  and  2,  requested  by  defendant,  were  prop- 
erly refused.  Besides  being  otherwise  objectionable, 
each  is  misleading,  calculated  to  confuse  the  jury,  and 
make  them  overlook  the  fact  that  the  defendant  must  be 
free  from  fault  in  bringing  on  the  difficulty,  in  order  to 
avail  himself  of  the  right  of  self-defense. 

A  charge  identical  in  effect  with  written  charge  No. 
3  was  condemned  by  our  Supreme  Court  in  Pate  v. 
State,  150  Ala.  17,  43  South.  343. 

Written  charge  No.  4,  refused  to  defendant,  was  sub- 
stantially and  almost  literally  covered  in  written 
charges  Nos.  8  and  9,  given  at  defendant's  request. 

We  find  no  error  in  the  record,  and  the  judgment  of 
the  lower  court  is  affirmed. 

Affirmed. 
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Glbbs  V.  The  State. 

Murder. 

(Decided   February  4,   1913.    GO  South.  099.) 

1.  Jury;  Empanelling;  Jndomcnt  Entry. — ^The  judgment  entry 
rehitive  to  the  drawing  of  the  jury  stated  and  held  to  affirmatively 
show  that  the  special  jurors  were  drawn  as  required  by  law  by  the 
judge  in  open  court. 

2.  Same;  Venire;  Objection;  \cccft8ity. — An  objection  to  a  '^'enlre 
In  a  capital  case  that  it  contained  names  of  jurors  who  had  been 
excused  by  the  court,  or  that  the  list  served  on  defendant  contained 
a  name  not  on  the  venire  must  be  Interposed  In  the  court  below  and 
cannot  be  raised  for  the  first  time  on  appeal. 

3.  Same;  Irregularity ;  Grounds. — The  fact  that  there  was  a 
mistake  in  the  name  of  some  of  the  jurors  appearing  on  the  list 
served  on  defendant  or  that  the  list  served  contained  the  name  of  a 
juror  not  on  the  venire,  was  not  good  as  a  ground  for  a  motion 
to  quash  the  venire.     Acts  1909,  p.  320. 

4.  Homicide;  Accidental  Killing;  Imtructions. — Charges  which 
predicate  the  acquittal  of  a  defendant  on  the  theory  of  an  acquittal 
killing  should  include  in  the  predicate  the  fact  that  defendant  was 
engaged  in  a  lawful  act  in  the  exercise  of  due  care,  and  with  no 
Intent  to  injure. 

Appeal  from  Henry  Circuit  Court. 
Heard  before  Hon.  M.  Solub. 

Isaac  Gibbs  was  convicted  of  murder  in  the  second 
degree  and  he  appeals.     AflFirmed. 

H.  L.  Martin,  for  appellant.  It  must  affirmatively 
appear  that  the  judge  drew  the  jury  in  open  court. — 145 
Ala.  11;  160  Ala.  6;  115  Ala.  1.  Counsel  discusses  other 
assignments  of  error,  but  without  citation  of  authority. 

K.  C.  Brickell,  Attorney  General,  and  W.  L.  Maktin, 
Assistant  Attorney  (general,  for  the  State.  The  man- 
ner of  drawing  and  empanelling  the  jury  in  this  case 
was  not  made  the  basis  of  an  objection  below,  and  can- 
not be  now  raised. — Thomas  r.  State,  94  Ala.  74;  IViV- 
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lia^ns  V.  State,  81  Ala,  1.  The  court  properly  denied 
charges  requested. — Tidnjcell  v,  State,  70  Ala.  33 ;  Holmes 
V.  State,  88  Ala.  26. 

PELHAM,  J. — The  defendant  was  charged  with  mur- 
der in  the  first  degree,  and  was  convicted  of  murder  in 
the  second  degree.  The  objection  is  here  raised  for  the 
first  time  that  the  judge  did  not  draw  the  names  to  con- 
stitute the  special  venire  from  the  jury  box  in  open 
court.  The  point  made  is  that  it  is  not  affirmatively 
shown  by  the  judgment  entry  that  this  requirement  of 
the  statute  was  complied  with. 

The  judgment  entry  on  that  subject  recites:  "It  is 
ordered  that  the  judge  of  this  court,  in  open  court, 
draw  from  the  jury  box  the  names  of  25  jurors,  who, 
together  with,"  etc.  The  judgment  entry  then  further 
recites:  "It  is  ordered  that  a  list  of  the  names  of  all 
the  jurors  summoned  for  this  week  of  this  court,  and  of 
those  25  jurors  drawn  hereunder  by  the  judge  of  this 
court,  together  with,"  etc.  The  fair  and  reasonable 
reading  of  the  entry  is  that  the  order  of  the  court  that 
the  25  jurors  be  drawn  in  open  court  had  l)een  complied 
with;  that  "those  25  jurors"  ordered  drawm  in  open 
court  had  been  so  drawn  in  compliance  with  the  order 
previously  made  that  they  should  be  drawn  from  the 
jury  box  in  open  court.  We  think  it  affirmatively  ap- 
pears that  the  special  jurors  were  drawn  as  required  by 
law  by  the  judge  in  open  court  drawing  the  names  of  the 
25  jurors  from  the  jury  box. 

No  objection  was  made  before  entering  upon  the  trial 
to  the  venire  because  the  list  contained  names  of  jurors 
who  had  been  excused  by  the  court,  or  that  the  list 
served  on  the  defendant  contained  a  name  not  on  the 
venire,  and  the  objection  to  such  irregularities  comes 
too  late  when  raised  here  after  a  verdict,  judgment,  and 
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sentence  in  the  court  below.  As  said  by  the  court  in 
Thomas  v.  State,  94  Ala,  74,  10  South.  432 :  "Parties 
must  not  be  permitted  to  speculate  on  the  chances  of  a 
favorable  verdict,  and  failing  then,  fall  back  on  some 
preliminary  ministerial  error,  not  previously  called  to 
the  attention  of  the  court." — See,  also,  Williams  t\  State, 
81  Ala.  1,  1  South.  179,  69  Am.  Rep.  133;  Herndon  r. 
State,  2  Ala,  App.  118,  56  South.  85;  Howard  v.  State, 
108  Ala.  571;  18  South.  813. 

The  fact  that  there  was  a  mistake  in  the  name  of 
some  of  the  jurors  appearing  on  the  list  of  the  venire, 
or  that  the  list  served  on  the  defendant  contained  the 
name  of  a  person  not  on  the  venire,  would  not  be  good 
gi'ounds  for  a  motion  to  quash  the  venire. — Acts  1909, 
p.  320;  SiniH  v.  State,  176  Ala.  18,  58  South.  379.  See, 
also,  Coatcs  r.  State,  1  Ala.  App.  35,  56  South.  6. 

The  charges  refused  by  the  court  predicating  the  de- 
fendant's acquittal  on  the  theory  of  an  accidental  shoot- 
ing do  not  include  in  the  predicate  as  authorizing  an 
acquittal  on  the  ground  that  the  defendant  was  engaged 
in  a  lawful  act  in  the  exercise  of  due  care,  and  with  no 
intent  to  injure. — TidicHl  v.  State,  70  Ala.  33;  Holmes 
'V.  Statt\  88  Ala.  26,  7  South.  193,  16  Am.  St.  Rep.  17. 

The  record  in  tlie  case  as  perfected  by  the  return  to 
the  certiorari  shows  that  the  minutes  of  the  trial  court 
have  Ikhmi  amended  nunc  pro  tunc,  and  that  as  amended 
the  record  sliows  the  venire  to  consist  of  the  proper 
number  of  jurors  as  fixed  by  order  of  the  c(mrt.  The 
defendant  having  had  a  legal  jury  for  the  trial  of  his 
case,  as  shown  by  the  return  to  the  certiorari,  and  no 
other  error  being  shown  by  the  record,  the  case  will  be 
aflfirmed. 

Aflfirmed. 
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Redden  v.  The  State. 

Murder. 

(Decided   February  4,   1913.    fJO  South.  092.) 

1.  Homicide;  Evidence;  Res  Gestae. — In  a  prosecution  for  homi- 
cide committed  In  an  affray  participated  In  by  two  other  persons 
It  Is  competent  to  show  such  other  person's  part  In  the  affray  at  or 
about  the  time  of  the  infliction  of  the  fatal  wound  by  defendant, 
and  their  iK>f«ltlon  with  reference  to  deceased,  the  same  being  part 
of  the  res  gestae. 

2.  Same;  Former  Ditficulty. — Where  the  affray  in  which  the  de- 
ceased was  liilled  happened  In  front  of  the  house  wherein  deceased 
had  had  a  difficulty  with  another  person  shortly  before,  the  details 
of  such  difficulty  were  not  admissible,  the  persons  charged  with 
the  homicide  not  having  l>een  shown  to  liave  I  een  connected  with 
the  difficulty. 

3.  Same;  Malice, — The  definition  of  malice  as  an  element  of  nuir- 
der  in  the  first  degi'ce  as  the  inteiitioral  doing  of  a  wrongful  or 
unlawful  act  is  Improper  as  it  pretermits  legal  justification,  excuse 
or  extenuation;  under  such  definition  every  intentional  and  unlaw- 
ful killing  of  a  human  being  would  be  murder  although  the  act  was 
committed  in  the  heat  of  passion  excited  by  sufficient  provocation. 

4.  Appeal  and  Error;  Curing  Error. — Where  the  court  by  explicit 
Instructions  to  the  jury  told  them  not  to  consider  or  accord  any 
influence  to  remarks  made  relative  to  statement  by  defendant's 
counsel  as  to  jiroof  of  threats,  any  error  in  such  previcms  remarks 
was  cured. 

Appeal  from  Elmore  Circuit  Court. 
Heard  before  Hon.  W.  W.  Pearson. 
Bud  Redden  was  .convicted  of  murder  in  the  second 
degree  and  he  appeals.     Reversed  and  remanded. 

H.  R.  GrOLSON,  and  J.  M.  Holley^  for  appellant.  The 
trial  judge  erred  in  his  definition  of  malice. — Cribhs  v. 
State,  86  Ala.  613 ;  Patterson  v.  State,  146  Ala.  39 ;  s.  c. 
156  Ala.  67;  5  Words  &  Phrases,  4298-4300.  The  re- 
marks of  the  court  relative  to  the  proof  of  threats  was 
error,— On ffin  v.  State,  90  Ala.  600 ;  127  Ala.  33. 
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K.  C'.  Brickell,  Attorney  General,  and  W.  L.  Mahtin, 
Assistant  Attorney  General,  for  the  State.  Acts  of  co- 
defendant  were  relevant  to  show  conspiracy. — Ex  parte 
Bonner,  100  Ala.  114;  Bonner  v.  State,  107  Ala.  97. 
When  a  question  has  been  answered,  an  objection  to  the 
answer  comes  too  late. — Billhujsley  v.  State,  96  Ala. 
126;  Doirney  v.  State ,  115  Ala.  108.  Details  of  a  former 
difficulty  are  not  admissible,  especially  where  defendant 
is  not  shown  to  have  been  connected  with  it.  Counsel 
discuss  charges  refused,  but  without  citation  of  au- 
thority. 

WALKER,  P.  J. — A  severance  having  been  ordered, 
I  he  appellant  was  tried  separately  on  an  indictment 
charging  him  and  two  other  persons.  Love  Redden  and 
John  Godwin,  with  murder  in  the  second  degree. 

There  was  evidence  tending  to  show  that  the  appel- 
lant killed  the  deceased  in  an  aflfray  in  which  the  two 
other  persons  charged  in  the  indictment  participated. 
Evidence  as  to  these  other  persons  taking  part  against 
the  deceased  in  the  aflfray  at  about  the  time  of  the  inflic- 
tion of  the  fatal  wound  by  the  appellant,  and  as  to 
their  positions  with  reference  to  the  deceased  at  that 
time,  was  descriptive  of  the  occurrence  under  investi- 
gation— part  of  the  res  gesta? — and  the  court  was  not  in 
error  in  overruling  objections  to  the  admission  of  that 
evidence. — HUmnt  v.  State^  49  Ala.  381.  Besides,  it 
seems  that  the  admission  of  that  testimony  could  not 
have  been  prejudicial  to  the  appellant. 

The  aflfray  in  which  the  deceased  was  killed  occurred 
in  front  of  a  house  in  which  the  deceased  had  had  a  dif- 
ficulty with  another  person  a  short  while  before.  Evi- 
dence as  to  the  details  or  particulars  of  such  former 
diflficnlty,  with  which  the  parties  charged  with  the  homi- 
cide were  not  shown  to  have  been  connected,  was  prop- 
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erly  excluded.— Jo /k«  /;.  Htate.  116  Ala.  468,  23  South. 
135;  FoniUle  v.  State,  91  Ala.  39,  8  South.  688. 

We  are  of  opinion  that  whatever  ground  of  complaiul 
the  defendant  may  have  had  because  of  the  remark 
made  by  the  presiding  judge  on  the  occasion  of  the  coun- 
sel for  the  defendant  announcing  his  purpose  to  prove 
threats  made  by  the  deceased  was  removed  by  the  care- 
ful and  explicit  instructions  of  the  court  to  the  jury 
not  to  consider  or  accord  any  influence  to  such  remark. 
— Alabama  Great  So.  Ry.  Co.  i\  Fra:^\er,  93  Ala,  45,  9 
South.  303,  30  Am.  St.  Kep.  28;  Uuderhill  on  Criminal 
Evidence,  §  215. 

The  court  in  its  oral  charge  to  the  jury,  in  the  course* 
of  its  enumeration  and  explanation  of  the  elements  en- 
tering into  the  offense  of  murder,  made  the  following 
statement:  "Malice  in  law  is  the  intentional  doing  of 
a  wrongful  or  unlawful  acf  The  defendant  duly  ex- 
cepted to  that  part  of  the  charge.  That  definition  of 
the  malice  which  is  an  essential  ingredient  of  the  offense 
of  murder  is  materially  incorrect.  Under  that  defini- 
tion, every  intentional  and  unlawful  killing  of  a  human 
being  would  be  murder,  though  the  act  was  committed 
in  the  heat  of  passion  excited  by  sufficient  provocation ; 
for  the  intent  accompanying  the  voluntary  killing  of  • 
human  being  to  be  malicious  within  the  meaning  of  the 
law  defining  murder,  there  must  be  an  absence  of  any 
legal  justification,  excuse  or  extenuation.  The  intent 
described  in  the  statement  excepted  to  may  accompany 
a  homicide  which  does  not  rise  above  the  grade  of  m^ni' 
H\m\fr\xt^\\~Pattci\^on  v.  State,  156  Ala.  62,  47  South. 
52;  Cribbs  v.  State,  86  Ala.  613,  6  South.  109.  There 
was  a  phase  of  the  evidence  in  the  case  which  would 
have  supported  a  finding  that  the  defendant  was  guilty 
of  nijinHlauirhter  in  th(*  first  degree.     As  applicable  to 
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such  evidence,  the  statement  under  consideration  was 
erroneous  and  prejudicial. 
Reversed  and  remanded. 


Splvey,  et  al.  r.  The  State. 

Murder. 

(Decided  Fel>rnar.v  11.   1913.     Rehearing  denied  April  8.   1913. 
01   South.  (307.) 

1.  JiomieUlc;  Hclf-Dcfenac ;  Bringing  on  Difficulty. — Where  a  de- 
feudai  t  Kets  out  of  his  bujc«y  and  goes  towards  a  deceased  to  resent 
an  opprobrious  epithet,  having  knowledge  of  the  bad  feeling  and 
enmity  existing  letween  thenj,  such  action  is  calculated  to  bring 
on  a  difficulty  likely  to  produce  serious  results  and  hence,  under 
such  circumstances,  the  defendant  may  not  invoke  the  doctrine  of 
Fclf-defevse  where  lie  kills  the  other  i)arty. 

2.  Same;  llrteuuation ;  Abusive  Language. — The  statute  making 
al>usive  language  a  matter  for  consideration  in  extenuation  or  justi- 
fication of  an  asFault  applies  only  to  prosecutions  for  assaults,  as- 
saults and  batteries  or  affrays,  and  not  to  homicide. 

3.  f!amc:  I nftt ruction;  Threats. — A  charge  asserting  that  if  de- 
ceased made  threats  agalnipt  defeidant  before  the  difficulty,  and 
that  they  were  continuously  made  ui)  to  near  the  time  of  the  fatal 
difficulty,  whether  or  not  they  were  all  rei)eated  to  defendant,  they 
are  material,  aid  should  I e  weighed  and  considered  In  determining 
the  character  of  an  assault  made  by  deceased  on  defendant,  is  mis- 
leadirg  as  to  the  unconnnunicated  threats. 

4.  Chan;c  of  Court;  Invading  Jvry^s  Province. — A  cluirge  asserting 
that  the  jury  should  consider  certain  evidence  as  material  invades 
the  province  of  the  jury. 

5.  t-'amr. — A  charge  asserting  that  if  deceased  made  threats  ajraiust 
defei'dant  shortly  lefore  the  difficulty  and  they  were  communi- 
cated to  deferdant  on  the  day  preceding  the  difficulty,  and  on  tlie 
day  of  the  dift'iculty  deferdant  liad  good  reason  to  apprehend  an 
attack,  and  the  evidence  showed  that  such  an  attack  would  prob- 
ably be  dangerous  to  his  life  or  limb,  defendant,  in  carrying  a  pLstol 
on  the  day  of  the  difficulty  was  not  guilty  of  an  unlawful  act,  as  a 
matter  of  law,  not  only  invaded  the  province  of  the  Jury  but  was 
an  Incorrect  statement  of  the  law. 

G.  Witnesses;  Examination;  Cross. — Where  defendant  introduced 
the  clothing  which  he  wore  at  the  time  of  the  difficulty,  and  the 
evidence  as  to  its  condition  as  to  cuts  shortly  after  the  difficulty 
was  In  conflict,  he  could  be  asked,  on  cross-examination,  about  not 
having  introduced  the  clothing  at  the  preliminary  trial. 
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Appeal  from  Pike  Circuit  Court. 

Heard  before  Hod.  H.  A.  Pearce. 

Holland  and  Robert  Spivey  were  convicted  of  murder 
in  the  second  degree,  and  appeal.    Affirmed. 

After  the  evidence  was  in,  the  defendant  requested 
the  court  to  permit  the  jury,  under  the  escort  of  the 
sheiiff,  to  go  to  the  scene  of  the  difficulty  and  view  the 
situation,  which  request  was  declined.  The  oral  charge 
of  the  court  except (mI  to  is  as  follows:  "If  Stevens 
used  insulting  or  opprobrious  words  to  Holland  Spivey, 
and  he  got  out  of  the  buggy  for  the  purpose  of  resenting 
the  insult  and  a  difficulty  arose  between  them,  the  de- 
fendant Holland  Spivey  would  not  be  free  from  fault 
in  bringing  on  the  difficulty.  If  the  purpose  and  object 
of  the  defendant  at  the  time  that  he  jumped  out  of  the 
bugg>'  was  for  the  purpose  of  taking  revenge  or  attack- 
ing the  deceased,  and,  as  a  result  of  such  act,  he  took 
the  life  of  Lee  Stevens,  he  would  not  be  free  from  fault 
in  bringing  on  the  difficulty."  In  this  connection  it  is 
recited  that  the  court  stated  to  the  jury  that  murder  in 
the  second  degree  was  the  highest  degi-ee  of  which  the 
defendant  could  be  convicted. 

The  following  charges  were  refused  to  defendant : 

"(1)  If  Holland  Spivey  was  inspired  by  an  insult  to 
enter  into  the  difficulty  which  resulted  in  the  death  of 
I^ee  Stevens,  then  he  could  not  be  said  to  have  entered 
into  the  difficulty  willingly. 

"(2)  The  court  charges  the  jury  that  Lee  Stevens  was 
at  fault  in  bringing  on  the  difficulty." 

"(4)  If  Lee  Stevens  made  threats  against  Holland 
Spivey  before  the  difficulty,  and  those  threats  were  con- 
tinuously made  up  to  near  the  time  of  the  difficulty, 
whether  they  were  all  repeated  to  Holland  Spivey  or 
not,  they  are  material,  and  should  be  considered  by  the 
jury  in  weiijhins:  the  character  of  assault  made  by  T^e 
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Stevens  ou  Spivey,  if  the  jury  believed  that  such  an  as- 
sault was  made. 

"(5)  The  law  which  says  that  a  man  may  not  fight 
willingly  does  not  mean  that  if  he  is  free  from  fault  in 
bringing  on  the  difficulty,  but  if  the  difficulty  is  brought 
on  by  the  other  party  without  his  fault,  by  the  use  of  a 
vile  epithet,  he    may  not  resent  it." 

"(7)  The  law  which  says  that  a  man  must  not  fight 
in  a  difficulty  willingly  does  not  mean  that  a  man  may 
not  resent  an  insult  offered  him,  when  he  had  no  part 
in  causing  the  insult  to  be  offered." 

"(9)  If  Holland  Spivey  was  free  from  fault  in  pro- 
voking an  insult  from  Lee  Stevens,  and  Lee  Stevens 
insulted  him,  and,  for  the  purpose  of  resenting  the  insult 
then  given,  Holland  Spivey  got  out  of  the  buggy,  then 
that  act  cannot  be  said  to  have  been  willingly  entering 
into  the  difficulty." 

"(11)  If  the  jury  believe  from  the  evidence  that,  when 
the  defendants  got  even  with  T^ee  Stevens,  Stevens  in- 
sulted the  defendant  in  the  manner  testified  to,  then 
defendant  would  have  been  justified  in  resenting  that 
insult,  and  for  that  purpose  was  not  in  fault  in  getting 
out  of  the  buggy. 

"(12)  The  court  charges  the  jury  that  if  threats  had 
been  made  against  Holland  Spivey  by  Lee  Stevens 
shortly  before  the  diflficulty,  and  if  those  threats  were 
communicated  to  Holland  Spivey  on  the  day  before  the 
diflficulty,  and  if  Holland  Spivey  on  the  day  of  the  dif- 
ficulty had  good  reason  to  apprehend  an  attack,  and  if 
the  facts  in  evidence  show  that  such  attack  w^ould  prob- 
ably he  dangerous  to  his  life  or  limb.  Holland  Spivey, 
in  carrying  a  pistol  on  the  day  of  the  diflficulty,  was 
not,  as  a  matter  of  law,  guilty  of  an  unlawful  act." 

"(14)  If  Holland  Spivey  was  induced  to  enter  into 
the  diflfiuclty  by  an   insult  then  and  there  given,  not 
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induced  by  him,  then  he  could  not  be  said  to  have  en- 
tered into  the  difficulty  willingly," 

Foster,  Samford  &  Carroll,  and  W.  L.  Parks,  for 
appellant.  Under  the  evidence  it  was  for  the  jury  to 
say  whether  the  purpose  of  defendant  ip  getting  out  of 
his  buggy  and  going  towards  deceased  was  legitimate, 
and  therefore,  to  determine  whether  he  acted  in  self- 
<iefense,  or  could  invoke  that  doctrine. — HoweWs  Gdse. 
79  Ala.  283;  Reese  v.  The  State,  135  Ala.  14;  Kimbrew 
r.  The  State,  62  Ala.  248;  Leonard  v.  The  State,  66  Ala. 
461.  Charge  4  should  have  been  given. — Haicard/s  Case, 
172  Ala.  407.  The  court  was  in  error  in  permitting  it 
to  be  shown  on  cross-examination  of  defendant  that  he 
<iid  not  introduce  his  clothing  on  the  preliminary  hear- 
ing. 

K.  C.  Brickell,  Attorney  General,  and  W.  L.  Martin, 
Assistant  Attorney  General,  for  the  state.  Under  the 
facts  in  this  case  the  court  properly  instructed  the  jury 
that  defendant  could  not  invoke  the  doctrine  of  self- 
defense. — Howell  V.  The  State,  79  Ala.  283;  Jones  v. 
The  State.  96  Ala,  102;  Bondurant  v.  The  State,  125 
Ala.  31;  Mitchell  v.  The  State,  129  Ala.  23;  Johnson  v. 
The  State,  136  Ala.  76.  No  person  can  bring  about  a 
necessity  to  kill  another,  and  then  plead  that  necessity 
in  justification.— We66  v.  The  State,  100  Ala.  47.  The 
refused  charges  were  faulty  and  were  not  numbered. — 
Martin  v.  The  State,  1  Ala.  App.  215;  Gibson  v.  The 
State,  89  Ala.  122. 

PELHAM,  J. — The  portions  of  the  court's  oral  charge 
to  which  exceptions  were  reserved  correctly  state  the 
law  as  applicable  to  the  evidence  in  the  case.  It  was 
shown  by  the  evidence  for  the  state  and  by  the  testi- 
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iiioii)^  of  the  defendants  themselves  that  there  was  very 
bad  feeling  existing  "on  both  sides"  as  between  the  de- 
fendants and  the  deceased  for  some  time  prior  to  and 
at  the  time  of  the  difficulty.  For  the  defendant  to  get 
out  of  the  buggy  in  which  he  was  driving  to  go  towards 
the  deceased,  who  was  standing  on  the  ground,  for  the 
purpose  of  resenting  opprobrious  epithets,  knowing  of 
the  bad  feeling  and  enmity  mutually  existing,  was  such 
an  act  as  was  calculated  to  bring  on  a  difficulty  likely  to 
result  in  serious  conseciuences,  and,  under  these  circum- 
stances, the  defendant  could  not  invoke  the  doctrine  of 
self-defense.— &fri/)/)er  v.  State,  144  Ala.  100,  42  South. 
43.  "He  who  kills  a  human  being,  to  be  justifiable,  must 
be  mindful  of  his  words  and  acts  on  the  occasion  which 
are  likely  to  produce  a  deadly  combat,  and  if  by  his 
words,  acts,  or  deeds  he  shows  a  willingness  to  enter  the 
conflict,  or  invites  it,  he  will  be  held  to  have  produced 
the  necessity  of  slaying  his  adversary,  and  cannot  in- 
voke HeU-defeuHe.—Stallicorth  v.  State,  146  Ala.  8  [41 
South.  184] ;  5  Mayfield's,  p.  863."  6  Mayfield's  Dig.  p. 
654,  §  142.  The  doctrine  of  self-defense  cannot  be  in- 
voked to  justify  a  killing  unless  the  defendant  is  entirely 
free  from  fault  in  provoking  or  bringing  on  the  ditR- 
c\\\t\.—lfohiihsou  V.  State,  155  Ala.  67,  45  South.  916. 
And  the  necessity  to  kill,  when  created  by  the  slayer, 
will  not  justify  the  taking  of  human  life. — Montgomery 
r.  Stat(\  160  Ala.  7,  49  South.  902.  The  statute  making 
abusive  language  used  by  the  person  assaulted  or  beaten, 
at  or  near  the  time  of  the  difficulty,  a  matter  to  be  con- 
sidered by  the  jury  in  extenuation  or  justification  of  the 
defendant  in  conimitting  the  assault  applies  only  to 
prosecutions  for  assault,  assault  and  battery,  and  af- 
fray, and  not  to  homicides. — Prior  r.  State,  77  Ala. 
5(>.     No  words  of  reproach  or  insult,  however  grievous 
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or  insultiDg,  unaccompanied  by  an  assault  on  the  per- 
son, will  justify  an  assault  made  under  such  circum- 
stances that  it  is  likely  to  result  fatally,  and  does  in 
fact  result  in  taking  the  life  of  the  person  assaulted 
{Morris  v.  State,  25  Ala.  57)  ;  and  if  to  avenge  a  verbal 
insult  a  blow  is  given  with  an  instrument  calculated  to 
produce  deatli,  and  from  it  death  ensues  the  offense  is 
murder. — Grant  v.  State,  62  Ala.  233;  Judge  v.  State. 
58  Ala.  406,  29  Am.  Rep.  757;  Nutt  v.  State,  63  Ala. 
180.  For  the  reasons  above  given,  it  will  be  seen  that, 
as  referred  to  the  evidence  in  this  case,  the  court  was 
not  in  error  in  that  part  of  the  oral  charge  excepted  to 
or  in  refusing  written  charges  Nos.  1,  5,  7,  9,  11,  and  14. 
Charge  4  is  not  a  clear  statement  of  any  propositiop 
of  law.  It  is  calculated  to  confuse  and  mislead  the  jury 
in  that  it  might  be  taken  by  the  jury  to  mean  that 
uncommunicated  threats  are  to  be  given  the  same  weight 
and  are  to  be  considered  by  them  as  material  evidence 
for  the  same  purposes  in  justifying  the  actions  of  the 
defendant,  Holland  Spivey,  as  communicated  threats. 
The  charge  as  written  might  be  considered  by  the  jury 
to  mean,  in  eflfect,  that  uncommunicated  and  communi- 
cated threats,  without  distinction,  are  material  evidence 
for  the  same  purposes  and  should  be  given  the  same 
weight  on  the  same  footing,  and,  in  addition,  also  should 
be  considered  to  show  the  quo  animo  of  the  demonstra- 
tion or  character  of  the  assault  made  by  Stevens  on  Hol- 
land Spivey.  The  purposes  for  which  uncommunicated 
threats  are  admissible  and  should  be  considered  are  not 
clearly  stated,  and,  by  coupling  in  the  language  used  in 
the  charge  communicated  and  uncommunicated  threats 
in  this  way,  the  jury  might  have  been  misled  as  to  the 
purposes  for  which  such  testimony  is  admissible  and 
as  to  how  it  should  be  regarded  and  considered  by  them. 
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The  cliarge  also  invades  the  province  of  the  jury  in  that 
it  instructs  the  jury  positively  that  they  should  con- 
sider a  certain  portion  of  the  evidence  as  material. 

('harge  No.  12  is  an  incorrect  statement  of  the  law 
and  an  invasion  of  the  province  of  the  jury.  It  cannot 
be  said  that  carrying  a  pistol  under  the  circumstances 
predicated  is  not,  as  a  matter  of  law,  an  unlawful  act, 
but  the  jury  might  take  such  circumstances  into  consid- 
eration in  weighing  the  evidence  either  in  mitigation  or 
justification. 

There  was  no  abuse  of  the  discretion  of  the  court  in 
permitting  the  defendant  Holland  Spivey,  when  testify- 
ing as  a  witness  in  his  own  behalf,  to  be  interrogated  on 
cross-examination  about  not  having  introduced  the 
clothing  worn  by  him  on  the  occasion  of  the  fatal  diffi- 
culty at  the  preliminary  trial,  as  the  clothing  had  been 
introduced  by  the  defendant  on  the  trial,  and  the  evi- 
dence was  in  conflict  as  to  whether  it  was  in  the  same 
condition  as  to  the  cuts,  etc.,  on  it  as  it  was  shortly  after 
the  fatal  rencounter. 

We  have  discussed  all  the  matters  argued  by  counsel 
in  brief,  and  an  examination  of  the  other  matters  pre- 
sented by  the  record  does  not  reveal  any  error  authoriz- 
ing a  reversal  of  the  case,  and  an  affirmance  is  there- 
fore ordered. 

Affirmed. 
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Llvingrston  r.  The  State. 

Murder. 

n>e<-Idod  November  19,  1912.     Rehearing  granted  January  23,  1913. 
(;i   South    54.) 

1.  homicide;  Evidence. — Where  it  appeared  that  the  defendant 
fired  the  fatal  shot  behind  a  curtain  in  the  store  and  defendant 
testified  tliat  deceased  drew  a  knife  with  his  right  hand  and 
attaclced  him,  and  the  state  contended  that  defendant  came  into 
the  store  and  deceased  went  with  him  behind  the  curtain  carrying 
in  his  right  hand  a  glass  of  soda  water  which  he  had  just  pur- 
chased, and  it  appeared  that  when  the  shot  was  fired  every  one 
ran  out  of  the  store,  and  that  after  deceased  was  shot  he  came 
from  behind  the  curtain  and  sanlc  to  the  floor.  It  was  competent  to 
show  the  position  of  deceased  when  piclced  up,  and  that  a  soda 
water  glass  was  within  a  few  inches  of  his  right  liand  with  the 
liquid  on  the  floor,  notwithstanding  there  was  evidence  that  deceased 
left  the  glass  on  the  counter  when  he  went  behind  the  curtain, 
and  that  it  was  accidentally  knocked  off  on  the  floor. 

2.  Same;  Res  Ocstae. — A  declaration  by  defendant  on  leaving  the 
place  of  the  killing  that  "it  was  either  kill  or  get  killed,  that  he 
Just  lacked  that  much  of  getting  me,"  was  not  admissible  as  part 
of  the  res  gestae,  it  being  defendatit's  version  of  a  past  transaction 
and  descriptive  and  narrative  in  charatcer. 

3.  Same. — There  being  evidence  that  there  was  no  change  in  con- 
ditions at  the  place  of  the  homicide  between  the  time  when  de- 
fendant left  and  when  it  was  searched  by  witnesses,  it  was  com- 
petent for  the  state  to  show  that  no  knife  was  found  on  the  person 
of  the  deceased  at  the  place  and  that  a  pistol  which  defendant 
had  procured  shortly  before  he  went  to  the  place,  was  found  there 
after  he  left. 

4.  Witneiifies ;  Impeachment;  Interest  of  Witness. — Where  a  wit- 
ness on  cross-examination  denied  that  he  had  made  a  statement 
indicating  that  he  had  yielded  to  corrupt  influences.  It  was  proper 
for  the  state  to  lay  a  predicate  and  to  prove  the  making  of  such 
statements  by  him. 

5.  Same;  Inconsistent  Statement. — A  wltress  may  be  Impeached 
by  proof  of  statements  or  declarations  made  by  him  out  of  court 
Inconsistent  with  the  statements  made  by  him  in  the  court. 

6.  Same;  Foundation  for  Impeachment. — The  right  to  impeach 
a  witness  by  proof  of  Inconsistent  statements  is  conditlo'ied  upon 
distinctly  calling  his  attention  to  the  time  and  place  thereof,  and 
the  person  to  whom  or  in  whose  presence  the  variant  statements 
were  made,  so  as  to  give  him  opportunity  to  recall  what  then  oc- 
curred, and  to  explain  what  was  then  said. 

7.  Same;  Presumption. — Where  the  bill  of  exceptions  purports  to 
set  out  all  the  evidence  and  does  not  show  that  the  necessary  predl- 
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cate  for  luii)eaehmeut  was  laid,  yet  sets  out  In  narrative  form  the 
witness's  denial  that  he  made  such  statement  without  showing 
the  question  to  which  such  a  denial  was  a  resix)nse.  the  appellate 
court.  In  order  to  sustain  the  ruling  of  the  trial  court,  will  presume 
that  such  denial  was  In  response  to  questions  srteclfylng  time  and 
place  and  i)ersor8  and  that  the  proi)er  predicate  was  laid. 

8.  Appral  ami  Error;  PrCMumptions ;  Order  of  Instruction, — Where 
the  hill  of  exceptions  sets  out  charirrs  given  for  the  state  In  advance 
of  charges  given  for  the  defendant.  It  may  be  presumed.  In  the  ab- 
sence of  a  coi^trary  showing  that  such  charges  had  already  lieen 
given  when  alleeed  Inconsistent  charges  were  requested  by  and 
given  for  defendant. 

9.  Same;  Party  Inviting  Error. — Where  charges  had  been  given 
for  the  htate,  and  a  defendant  then  retiuests  and  has  given  charges 
Incoi'slstcnt  with  those  given  for  the  state,  the  defe'Mlant  cannot 
complain  of  the  result  brought  at:out  l<y  the  compliance  of  the 
court  with  his  request. 

Appeal  from  Lamar  Circuit  Court. 

Heard  before  Hon.  Bernard  Harwood. 

Morris  Livinj^ton  was  convicted  of  murder  in  the 
second  degree,  and  he  appeals.    Affirmed. 

For  opinion  of  the  Supreme  Court  on  several  ques- 
tions involved  see  Ex  parte  t<tate,  61  South.  So. 

Walter  Xesmith,  J.  C.  Milner,  and  Kirk^  Carmi- 
ciiAEL  &  Rather,  for  appellant.  A  witness  cannot  be 
impeached  by  contradictory  statements  without  having 
his  attention  distinctly  and  clearly  called  to  the  time 
when,  place  where,  and  persons  to  whom  or  in  whose 
presence  the  statement  was  made. — Goodwin  v.  The 
State,  1  A]r,  Ap\h  136;  Poirell  r.  The  State,  19  Ala. 
577;  Floyd  i\  The  State,  82  Ala.  16;  Sanders  v.  The 
S^afe,  105  Ala.  4 ;  Southern  i\  The  State,  118  Ala.  88; 
So.  Ry,  r.  WUIiantH,  113  Ala.  620.  The  court  will  not 
presume  that  a  predicate  was  laid  in  order  to  cure  man- 
ifest error,  and  sustain  the  ruling  of  the  trial  court. — 
So,  H.  d  S,  Co.  V.  Standard  Equip,  Co.,  165  Ala.  582; 
Shcrrill  v.  L.  d  X„  148  Ala.  1 ;  Ejcehior  S,  L,  Co.  v.  Lo- 
max,  166  Ala.  612;  Bolton  r.  Cuthbert,  132  Ala.  406.  J. 
G.  and  J.  L.  Cobb  are  not  one  and  the  same  persons,  and 
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are  not  shown  to  be  so  by  the  evidence. — Wilson  v, 
Johnson,  137  Ala.  472 ;  Grimmer  v,  Nolan,  146  Ala.  467 ; 
Bank  v.  Hacoda,  169  Ala.  476.  The  charges  given  for 
the  state  were  inconsistent  with  certain  charges  for  the 
defendant,  and  it  cannot  be  ascertained  what  effect  the 
conflicting  charges  had  upon  the  jury  in  arriving  at 
their  \erdict—M etcalf  v.  S,  L.  &  8.  F,  R,  R.  Co,,  156. 
Ala.  240.  Counsel  discuss  charges  refused,  but  with- 
out citation  of  authority. 

R.  C.  Bkigkell,  Attorney  General,  W.  L.  Martin, 
Assistant  Attorney  General,  and  AV.  B.  Oliver,  for  the 
State.  The  law  knows  but  one  christian  name,  and  it 
will  be  presumed  in  the  absence  of  a  contrary  showing 
that  J.  G.  and  J.  L.  Cobb  was  the  same  person. — Bur- 
ney  t\  The  State,  69  Ala.  233;  Edmondson  v.  The  State, 
17  Ala.  179.  The  objection  was  general  and  did  not  di- 
rect the  attention  of  the  court  to  the  fact  of  want  of 
proper  predicate. — Nelson  v.  Iverson,  29  Ala.  9 ;  State  v. 
Glenn,51Yt  oil;  The  Charles  Morgan,  115  U.  S.  77; 
Steiner  r.  Trainum,  98  Ala.  315;  Jones  on  Evid.  sec. 
893.  The  character  of  the  evidence  sought  was  merely 
an  inculpatory  admission  of  defendant  and  no  predicate 
was  necessary. — Shelton  r.  The  State,  144  Ala.  111. 

WALKER,  P.  J. — The  defendant  was  indicted  for 
murder  in  the  first  degree,  was  convicted  of  murder  in 
the  second  degree,  and  appeals.  The  evidence  showed 
that  the  killing  occurred  in  the  rear  part  of  a  drug  store 
in  the  town  of  Vernon.  That  for  the  state  tended  to 
show  that  when  the  defendant  came  into  the  store  the 
deceased  and  another  person  were  sitting  in  the  front 
part  of  the  store,  the  tw^o  having  just  been  served  drinks 
at  the  soda  water  fountain,  the  deceased  having  in  his. 
right  hand  the  glass  containing  part  of  the  drink  which 
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had  l>e(*u  served  to  him ;  that  on  the  defendant's  saying 
something  to  the  deceased,  both  of  them  walked  back  to 
the  rear  of  the  store  and  behind  a  curtain  which  sep- 
arated the  rear  from  the  front  part  of  the  store,  the  de- 
<eased  still  having  the  glass  in  his  hand  when  he  disap- 
peared l)ehind  the  curtain;  that  some  conversation 
took  place  between  the  two  men,  which  was  followed  by 
the  sound  of  a  pistol  shot  from  behind  the  curtain,  after 
which  the  deceased  was  heard  to  say,  "He  has  killed 
me!"  and  then  was  seen  to  come  from  behind  the  cur- 
tain and  sink  down  with  his  back  against  the  wall  just 
on  the  front  side  of  the  curtain. 

A.  A.  Lowery,  the  proprietor  of  the  drug  store,  having 
testified  to  seeing  the  deceased  come  from  behind  the 
curtain  and  sink  down,  was  then  asked  and  answered 
questions  as  follows,  the  defendant  objecting  to  each  of 
the  questions  on  the  ground  that  it  called  for  irrele- 
vant, incompetent,  and  inadmissible  testimony,  and 
moving  to  exclude  each  of  the  answers  on  the  same 
grounds  which  were  assigned  in  the  objection  to 
the  question :  "Q.  As  soon  as  you  saw  him  sit  down 
there,  what  did  the  people  in  the  drug  store  do;  and 
what  did  you  do?  A.  The  people  ran  out  of  the  drug 
store,  and  so  did  I.  Q.  What  did  you  do  after  j'ou  saw 
him  fall  or  sit  down?  A.  I  ran  out  of  the  drug  store. 
Q.  What  did  you  do  with  reference  to  Gunter,  if  any- 
thing? A.  I  went  out  and  called  for  help."  It  is  be- 
cause of  its  connection  with  other  subsequently  admit- 
ted evidence  that  we  regard  the  testimony  thus  elicited 
as  relevant  and  admissible.  This  testimony  was  fol- 
lowed by  other  testimony,  which  tended  to  show  the  sit- 
uation and  surroundings  of  the  deceased  as  found  by 
the  persons  who  were  the  first  after  the  shooting  to  en- 
ter the  store  about  or  immediately  after  the  time  of  the 
defendant's  coming  out  of  it.    The  aboveH^uoted  testi- 
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mony  of  Mr.  Lowery,  in  connection  with  testimony 
which  followed  it,  had  a  tendency  to  prove  that  the 
conditions  found  by  those  who  first  entered  the  store 
after  the  shooting  were  as  they  were  at  the  conclusion 
of  the  diflBculty,  and  when  the  defendant  left  the  scene, 
and  we  are  of  ojiinion  that  that  testimony  was  admissi- 
ble as  furnishing  support  for  an  inference  that  such  was 
the  fact. 

We  are  not  of  opinion  that  the  court  was  in  error  in 
overruling  objections  of  the  defendant  to  the  testimony 
of  the  witness  Bankhead  as  to  the  position  or  attitude 
of  the  deceased  as  the  witness  saw  him  in  the  store  after 
he  was  killed,  and  as  to  the  position  of  a  soda  water 
glass  on  the  floor  within  a  few  inches  of  the  right  hand 
of  the  deceased,  and  the  appearance  of  liquid  on  the 
floor  right  near  the  glass.  One  of  the  grounds  of  objec- 
tion to  this  testimony  was  that  it  was  not  shown  that 
the  conditions  and  surroundings  were  the  same  at  the 
time  in  reference  to  which  the  witness  testified  as  they 
were  when  the  deceased  sank  to  the  floor  after  being 
shot.  It  is  true  that  the  witness  did  not  claim  to  know 
that  such  was  the  fact.  But,  as  above  indicated,  there 
was  other  testimony  before  the  jury,  from  which  they 
would  have  been  authorized  to  infer  that  the  situation 
and  surroundings  of  the  decc^ased  at  the  time  the  wit- 
ness saw  him  were  the  same  as  they  were  when  the  de- 
fendant left  the  scene.  Evidence  from  which  the  jury 
could  so  infer  is  sufficient,  though  no  witness  t^istified 
that  such  was  the  case.  It  is  plain  that  the  testimony 
objected  to  had  a  tendency  to  prove  that  the  deceased 
i-eceived  the  fatal  wound  while  he  yet  held  in  his  right 
hand  the  glass  containing  part  of  the  drink  which  had 
been  served  to  him  shortly  before  he  and  the  defendant 
went  to  the  back  part  of  the  store.  Evidence  offered  by 
the  defendant  tended  to  show  that  the  deceased  left  the 
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glass  on  the  counter  before  going  behind  the  curtain 
with  the  defendant,  and  that  a  witness  for  the  defend- 
ant accidentally  knocked  it  ofif  the  counter  after  the 
killing,  and  the  testimony  of  the  defendant  himself  was 
to  the  effect  that,  when  they  were  l)ehind  the  curtain, 
the  deceased  with  his  right  hand  drew  a  knife  from  his 
poi'ket  and  attacked  the  defendant.  The  conflict  of  the 
evidence  on  this  subject  presented  a  question  for  the 
jury. 

The  (*ourt  sustained  the  objections  of  the  state  to  tes- 
timony offered  by  the  defendant  to  the  effect  that  he 
said,  just  after  he  came  out  of  the  store:  "It  was 
either  kill  or  get  killed ;  he  just  lacked  that  much  of  get- 
ting me."  It  is  urged  in  behalf  of  the  appellant  that 
this  testimony  should  have  been  admitted  as  evidence 
of  a  declaration  wliich  formed  a  part  of  the  res  gestae. 
W(»  are  of  opinion  that  the  action  of  the  court  in  sus- 
taining the  objectiims  to  this  testimony  must  be  upheld 
(m  considerations  very  similar  to  those  which  were 
stat(»d  by  this  court  in  the  o])inion  rendered  in  the  case 
of  LuRihfonl  r.  St(it(\  2  Ahi.  App.  :W,  56  South.  89,  in 
support  of  the  conclusicm  that  evidence  of  certain  decla- 
rations of  the  defendant  in  that  case  was  not  admissi- 
ble be(*aus(*  not  really  forming  a  part  of  the  transaction 
under  investigatiou.  On  the  face  of  it,  the  declaration 
of  the  defendant  which  was  souglit  to  Ik*  proved  was  in 
its  nature  a  statement  by  him  of  what  already  had  oc- 
curre<l — was  his  version  of  a  transa(*tion  which  then 
was  a  thing  of  the  [)ast.  **The  element  of  time  is  not  al- 
ways juaterial.  If  the  (hM*larations  are  narrative  and 
descriptive  in  their  form  and  chara(*ter,  if  they  are  not 
the  impromptu  outpourings  of  the  mind,  they  should  be 
rejected,  though  uttered  only  a  few  minutes  after  the 
main  transaction.'' — Underbill  on  (Criminal  Evidence, 
§  96. 
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It  was  not  improper  to  permit  the  state,  on  the  cross- 
examination  of  the  defendant's  witness  Bakfer  Sisson,  to 
interrogate  him  in  reference  to  corrupting  influences 
brought  to  bear  upon  him  in  regard  to  his  testimony  in 
the  case,  and,  on  his  denying  that  he  had  made  state- 
ments indicating  that  he  had  yielded  to  such  influences, 
to  lay  the  proper  predicate  for,  and  to  prove  the  making 
of,  such  statements  by  him.  "The  jury  have  the  right 
in  all  cases,  in  weighing  the  evidence,  to  know  the  influ- 
ence which  operates  upon  the  witnesses,  and  to  judge 
of  the  weight  to  be  given  to  their  evidence  under  the  cir- 
cumstances."— Rivers  v.  State^  97  Ala.  72,  12  South. 
434.  One  party  may  show  that  the  testimony  of  a  wit- 
ness is  corrupt,  whether  it  was  the  other  party  or  some 
one  else  who  was  guilty  of  corrupting  him.  It  is  a  fa- 
miliar mode  of  impeaching  a  witness  to  prove  his  inter- 
est or  bias. — Underbill  on  Criminal  Evidence,  §  248. 

It  was  permissible  for  the  prosecution,  in  connection 
with  evidence  tending  to  show  that  there  had  been  no 
change  in  the  surroundings  or  conditions  of  the  scene 
of  the  killing  between  the  time  when  the  defendant  left 
the  store  and  the  time  when  it  was  searched  or  exam- 
ined by  witnesses,  to  prove  that  no  knife  was  found  on 
the  person  of  the  deceased  or  about  the  scene  of  the 
killing,  and  that  a  pistol  which  the  defendant  got  short- 
ly before  he  went  to  the  store  was  found  there  in  a 
show-case  after  he  left. 

A  witness  may  be  impeached  by  proof  of  statements 
or  declarations,  made  by  him  out  of  court,  which  are 
inconsistent  with  or  contradictory  of  his  testimony. 
But  the  right  to  resort  to  this  method  of  impeachment  is 
subject  to  the  condition  that  the  attenti(m  of  the  witness 
first  be  called  clearly  and  distinctly,  with  reasonable  cer- 
tainty, to  the  time  when,  the  i)lace  where,  and  the  per- 
scm  or  persons  to  whom,  or  in  whose  presence,  it  is  sug- 
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gested  that  a  variant  statement  or  declaration  was 
made  by  him,  so  as  to  enable  the  witness  to  recall  to 
mind  what,  if  anything,  occurred  on  the  occasion  re- 
ferred to,  and  to  afford  him  the  opportunity  of  giving 
his  version  or  explanation  of  the  purport  of  what  was 
said  on  that  occasion,  if  he  admits  that  he  then  made 
any  statement  on  the  subject  of  the  inquiry. — Goodwin 
V.  State,  1  Ala.  App.  136,  56  South.  29;  Poicell  v.  State, 
19  Ala.  577;  Floyd  v.  State,  82  Ala.  16,  2  South.  683; 
Xelson  V.  lie) son,  24  Ala.  9,  60  Am.  Dec.  442;  Southern 
Railway  Co.  i\  Williams,  113  Ala.  620,  21  South.  328; 
Underhill  on  Criminal  Evidence,  §  238.  In  some  of  its 
rulings  in  admitting,  over  the  defendants  objection  on 
the  ground  that  the  proper  predicate  had  not  been  laid, 
proof  of  declarations  or  statements  by  witnesses  for  the 
defendant  which  were  inconsistent  with  their  testimony, 
the  court  failed  to  require  a  compliance  wath  the  pre- 
scribed condition  for  the  admission  of  such  evidence. 
J.  M.  Baker,  a  witness  for  the  state,  was  permitted,  over 
the  defendants  objecticm  on  the  ground  just  mentioned, 
to  testify  to  a  declaration  or  statement  by  the  defend- 
ant's witness  Joe  Ilolley,  tliough  the  attention  of  the 
latter  had  not  been  called  to  the  time  or  place  when  and 
where  it  was  suggested  that  he  had  made  such  declara- 
tion or  stateuKMit.  And  J.  G.  Cobb  was  permitted,  over 
a  similar  ol)jection  nuide  by  tlie  defendant,  to  testify  to 
a  declarati(m  or  statement  of  the  latter  which  was 
made  at  variance  with  his  testiuKmy,  though  he  had  not 
been  questioned  in  regard  to  any  statement  or  declara- 
tion nuide  by  him  to  J.  G.  Cobb,  or  in  his  presence.  The 
defendant  on  liis  eross-e.vainination  was  asked  about  a 
statement  made  by  him  to  one  J.  L.  Cobb.  Thei-e  is 
nothing  in  the  bill  of  exceptions  to  indicate  that  the  wit- 
ness who  testified  to  such  variant  declaration  by  the  de- 
fendant was  the  same  person  who  was  named  in  the 
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questions  propounded  to  the  defendant.  The  rule  of 
law  prescribing  the  condition  upon  which  such  evidence 
may  be  admitted  constrains  us  to  hold  that  in  the  rul- 
ings just  mentioned  the  court  committed  errors  which 
require  a  reversal  of  its  judgment. 

Other  questions  pi*esented  for  review  are  such  as  may 
not  arise  in  another  trial  of  the  case,  and  a  discussion 
of  them  is  not  deemed  necessary. 

Reversed  and  remanded. 

ON  REHEARING. 

On  reconsidering,  in  view  of  what  has  been  said  on 
the  subject  in  the  opinion  rendered  in  this  case  by  the 
Supreme  Court  {Ex  parte  State,  61  South.  53),  the 
question  raised  by  the  objection  to  the  testimony  of  the 
witness  J.  M.  Baker  as  to  a  statement  made  to  him  by 
the  defendant's  witness  Holle*y,  we  conclude  that  the  bill 
of  exceptions,  which  purports  to  set  out  all  the  evi- 
dence, does  not  show  that  the  predicate  required  to  ren- 
der that  testimony  admissible  was  laid,  yet,  as  it  sets 
out  in  narrative  form  Holley's  denial  that  he  made  such 
statement,  the  question  or  questions  eliciting  such  de- 
nial not  being  set  out,  it  does  not  show  to  what  inquiry 
such  denial  was  a  response.  We  understand  from  the 
ruling  made  by  the  Supreme  Court  in  this  case  that  in 
this  situation,  in  order  to  sustain  the  ruling  of  the  trial 
court,  the  presumption  is  to  be  indulged  that  such  de- 
nial was  in  response  to  a  question  or  questions  which 
specified  the  time  and  place  of  the  statement  inquired 
about,  that  the  proper  predicate  had  been  so  laid,  and 
that  the  testimony  of  Baker  was  not  subject  to  the  ob- 
jection interposed  to  it. 

The  counsel  for  the  appellant,  without  undertaking 
to  point  out  any  fault  in  written  charges  1  and  4,  given 
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at  the  request  of  the  state,  contends  that  those  charges 
were  inconsistent  with  certain  written  charges  which 
were  given  at  the  request  of  the  defendant,  and  that 
there  should  be  a  reversal  l>ecause  of  such  inconsistency 
or  conflict.  We  may  say  that  we  have  not  discovered 
the  incompatibility  suggested.  However  that  may  be, 
as  the  bill  of  exceptions  first  sets  out  the  charges  given 
at  the  request  of  the  state,  it  may  be  presumed,  the  con- 
trary not  being  shown,  that  the  staters  written  charges 
mentioned  had  already  been  given  to  the  jury  when  the 
alleged  inconsistent  charges  were  requested  by  the  de- 
fendant. If  so,  then  the  court  fell  into  the  alleged  in- 
consistency complained  of  at  the  invitation  of  the  de- 
fendant himself,  and  he  is  in  no  position  to  complain  of 
a  result  brought  about  by  the  court^s  compliance  with 
his  own  request. 

We  do  not  discover  any  prejudicial  error  in  any  of 
the  rulings  of  the  court  in  giving  or  refusing  instruc- 
tions to  the  jury. 

Affirmed. 


Guffey  V.  The  State. 

Murder. 
(Decided  April  15,  1913.    62  South.  293.) 

1.  Homicide;  Self -Defense ;  Absence  of  Necessity. — Wliere  there 
was  evidence  that  defendant  killed  deceased  in  the  absence  of  a 
necessity  for  so  doinjf  in  self-defense,  the  killing  would  not  be 
justifiable,  although  deceased  was  at  fault  in  bringing  on  the  dif- 
ficulty. 

2.  Same;  Itistruetions. — Where  there  was  evidence  that  it  was 
not  necessary  for  the  defendant  to  kill  the  deceased  in  self-defense, 
a  charjre  asserting  that  the  burden  was  on  the  state  to  show  beyond 
a  reasonable  doubt  that  defendant  was  not  free  from  fault  in  bring- 
ing on  tbe  ditTiculty.  and  that  if  the  jury  were  not  so  satisfied, 
tliey  should  acquit,  was  properly  refused. 
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3.  Same, — A  charge  asserting  that  if  the  evidence  showed  that 
the  defendant  acted  in  self-defense  he  should  be  acquitted,  failing 
to  set  out  the  constituent  elements  of  self-defense  was  properly 
refused. 

Appeal  from  Marshall  Circuit  Court. 

Heard  before  Hon.  W.  W.  Haralson. 

George  R.  Gufifey  was  convicted  of  manslaughter,  and 
appeals.    Affirmed. 

On  cross-examination  of  witness  Rice  he  was  asked: 
"Do  you  know  whose  pistol  it  was?"  Having  reference 
to  the  pistol  handed  witness  by  the  sheriff,  the  witness 
having  testified  that  he  did  not  see  it  at  the  time  of  the 
difficulty;  that  it  may  have  been  two  or  three  days  af- 
terwards when  he  saw  it.  Henry  Mayhall,  a  witness  for 
the  state,  was  asked,  **You  didn't  see  any  pistol  about 
Guffey,  when  he  was  out  about  the  wagon,  did  you?'' 
And  he  answered,  "No,  sir."  And  also,  "How  long  did 
Guffey  stay  in  the  house  when  he  went  up  there?"  And 
the  answer,  "About  15  minutes."  The  witness  Razler 
for  the  state  was  asked,  "What  was  it  Guffey  said  to 
you?"  And  the  answer,  "I  was  as  drunk  as  hell  and  he 
called  me  a  vile  name  that  I  will  not  take  off  of  any 
man."  And  other  similar  questions  not  necessary  to  be 
set  out.  The  case  made  by  the  state  was  that  Dunn, 
who  was  killed,  approached  Guffey  and  said  something 
to  him,  using  a  vile  epithet,  and  slapped  him  on  the 
head,  whereupon  Guffey  stepped  back  a  few  steps,  drew 
his  pistol,  and  fired,  killing  Dunn.  TJie  evidence  was 
in  dispute  as  to  whether  Dunn  had  a  pistol  or  not. 

The  following  are  the  charges  noted  in  the  opinion : 

"(G)  The  court  charges  j^ou,  gentlemen,  that  the  bur- 
den of  proof  w^as  on  the  state  to  satisfy  you  beyond  a 
reasonable  doubt  that  the  defendant  was  not  free  from 
fault  in  bringing  on  the  difficulty,  and,  if  you  are  not 
so  satisfied,  you  should  acquit  him." 
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"(I)  If  the  evidence  which  shows  the  killing  also 
shows  the  defendant  acted  in  self-defense,  then  vou  will 
find  him  not  guilty." 

W.  C.  Raybvrn,  and  Goodhte^  Beindlby  &  White, 
for  appellant.    No  brief  reached  the  Reporter. 

R.  C.  Hrk^kell,  Attorney  General,  W.  L.  Martin, 
Assistant  Attorney  General,  and  Li  sk  &  Son,  for  the 
State.  While  the  state  may  not  impeach  its  own  wit- 
ness, it  may  show  that  it  was  taken  by  surprise. — White 
v.  The  titate,  87  Ala.  24;  O  riff  in  v.  The  State,  90  Ala. 
588;  Williamfi  r.  The  iitate,  123  Ala.  89.  It  is  within 
the  discretion  of  the  court  whether  it  will  permit  a  ques- 
tion to  be  repeated,  or  a  witness  recalled. — Riley  v.  The 
Sfr/fc,  88  Ala.  198;  Twr/ier  v.  The  State,  160  Ala.  55. 
The  confession  was  voluntary  and  the  proper  predicate 
was  laid. — Hush  i\  The  State,  186  Ala.  85;  Shields  v. 
The  State,  104  Ala.  35;  Dodson  i\  The  State,  86  Ala.  60. 
Charges  A  and  ('  ignore  the  elements  of  self-defense, 
ilotion  for  new  trial  is  not  revisable. — Ferguson  i\  The 
State,  149  Ala.  21. 

•  WALKER,  P.  J. — The  court  has  examined  each  of 
the  rulings  made  on  objections  to  evidence,  to  which  an 
exception  was  reserved,  and  doc^s  not  discover  a  ground 
for  reversal  in  either  of  them.  Neither  of  those  excep- 
tions is  deemed  by  the  court  to  present  such  a  question 
as  calls  for  a  statement  of  the  grounds  for  the  conclu- 
sions reached. 

There  was  evidence  from  which  the  jury  might  have 
found  that  the  defendant  killed  the  deceased  in  the  ab- 
sence of  any  necessity  for  him  to  do  so  in  self-defense. 
Under  this  aspect  of  the  evidence,  the  killing  was  unjus- 
tifiable, though  the  defendant  was  at  fault  in  bringing 
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on  the  difficulty  and  the  defendant  was  free  from  fault 
in  that  regard. 

This  consideration  discloses  a  fault  in  charge  G  re- 
quested by  the  defendant.  If  the  state  proved  that  the 
defendant  unnecessarily  killed  the  deceased  in  resist- 
ing an  assault  committed  by  the  latter,  the  further  bur- 
den was  not  upon  it  of  proving  that  the  defendant  was 
at  fault  in  bringing  on  the  difficulty. 

The  refusal  to  give  charge  I  requested  by  the  defend- 
ant may  be  justified  because  of  its  failure  to  set  forth  or 
define  the  constituent  elements  of  self-defense.—  ilforrts 
V,  State,  146  Ala.  66,  101,  41  South.  274. 

In  justification  of  the  court's  refusal  to  give  other 
written  charges  requested  by  the  defendant,  it  is  not 
deemed  necessfiry  to  say  more  than  that  some  of  them 
were  abstract,  some  were  covered  by  written  charges 
given  at  his  instance,  and  each  of  the  rest,  which  dealt 
with  the  question  of  self-defense,  omitted  mention  of 
some  essential  ingredient  of  that  defense. 

No  error  is  found  in  the  record. 

Affirmed. 


Hmltli  V.  The  State. 

Murder. 

(Decided  April  24,  1913.     62  South.  301.) 

1.  Trial;  Refusal  to  Strike;  Bill  of  Exceptions. — Where  exception 
is  taken  to  tiie  refusal  of  a  motion  to  strike  certain  testimony,  it 
must  appear  from  the  bill  of  exceptions  either  that  the  answer  was 
not  responsive,  or  that  the  question  eliciting  the  answer  was  ob- 
jected  to. 

2.  Appeal  and  Error;  Review;  Necessity  of  Exception. — One  can- 
not complain  on  appeal  of  portions  of  the  court's  oral  charge  to 
which  the  court's  attention  was  not  called  by  objection  and  excep- 
tion. 
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Appeal  from  Russell  Circuit  Court. 

Heard  before  Hon.  M.  Sollie. 

Ed  Smith  Was  convicted  of  manslaughter,  and  ap- 
peals.   AflSrmed. 

The  entire  charge  of  the  court  is  set  out,  and  the  ex- 
rfCeptiou  is  as  follows:  *To  that  portion  thereof  which 
submitted  to  the  jury  the  inquiry  of  whether  or  not  Sa- 
mantha  Givens  entered  the  difficulty  and  fight  and  aid- 
ed and  abetted  her  husband,  Jake  Givens,  therein.  To 
that  portion  which  submitted  to  the  jury  the  inquiry  as 
to  whether  or  not  Samantha  was  in  any  way  at  fault  in 
bringing  on  the  difficulty.  To  that  portion  which  sub- 
mitted to  the  jury  the  inquiry  as  to  whether  or  not  Sa- 
mantha Givens  w^as  at  fault  after  Jake  Givens  abandoned 
the  difficulty  and  made  it  known  to  deceased,  if  he  did 
do  so.  To  that  portion  which  instructed  the  jury  that 
if  Jake  Givens  was  at  fault  in  bringing  on  the  difficoil- 
ty,  and  if  Samantha  Givens  entered  into  it  for  the  pur- 
pose of  doing  so,  and  aided,  abetted,  or  encouraged  Jake 
Givens  therein,  she  thereby  became  herself  involved  in 
the  same  fault  Jake  was  in,  and  that  if  defendant  killed 
deceased  to  save  her  from  great  bodily  harm  at  the 
hands  of  deceased,  while  said  difficulty  was  in  progress, 
then  such  fault  on  the  part  of  Samanthd,  would  be  at- 
tributable to  defendant,  and  render  his  act  in  killing 
deceased  not  justifiable  under  the  law  of  self-defense  or 
defense  of  another.  To  that  portion  of  the  charge 
wherein  the  court  instructed  the  jury  that  where  a 
father,  his  wife,  and  the  stepson,  being  the  son  of  his 
wife,  entered  into  a  fight  all  on  one  side  of  it,  and  the 
common  adversary  is  slain,  each  of  them  is  liable,  for 
the  acts  of  the  other. 

The  following  are  the  charges  requested  and  refused 
to  defendant : 

(1)  Affirmative  charge. 
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"(2)  There  is  no  evidence  in  this  ease  that  defendant 
aided  and  abetted  in  the  fight  that  resulted  in  the  death 
of  the  deceased.  The  defendant  and  Jake  Givens  were 
jointly  indicted  for  the  killing  of  Monk  Holman.  The 
theory  of  the  state  was  that  Jake  Givens  and  deceased 
entered  into  a  difficulty  about  a  debt,  when  the  wife  of 
Jake  Givens,  Samantha  Giv(»ns,  joined  in  the  difficulty, 
and  wherenpon  her  son,  Ed  Smith,  fired  the  shot  that 
killed  the  deceased.  The  theory  of  the  defense  was  that 
deceased  was  endeavoring  to  cut  both  Samantha  Givens 
and  her  husband,  and  that  Ed  Smith  fired  the  shot  to 
prevent  it." 

Glenn  &  db  Ghaffenried,  for  appellant.  There  was 
error  in  permitting  testimony  as  to  the  fight  between 
Jake  Givens  and  deceased  to  go  to  the  jury  as  against 
this  defendant. — McAnaUy  v.  The  State,  74  Ala.  9 ;  Jor- 
dan r.  The  State,  81  Ala.  20.  The  oral  charge  of  the 
court  invaded  the  province  of  the  jury  and  was  a  charge 
on  the  eJBfect  of  evidence. 

R.  0.  Brickell,  Attorney  General,  and  W.  L.  Mar- 
tin^ Assistant  Attorney  General,  for  the  State. 

WALKER,  P.  J.— It  is  not  shown  by  the  bill  of  ex- 
ceptions that  the  testimony  which,  after  it  had  been 
given,  the  defendant  moved  to  exclude,  was  not  respon- 
sive to  a  question  or  questions  to  which  the  defendant 
had  interposed  no  objection.  A  party  cannot  thus  spec- 
ulate on  the  answer  that  may  be  made  to  a  question, 
and  be  entitled  to  have  the  answer  excluded  after  it  has 
been  made. 

The  portions  of  the  charge  given  by  the  court  of  its 
own  motion,  to  which  exceptions  were  reserved,  were 
either  not  subject  to  any  just  criticism  at  all,  or  iuclud- 
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ed  propositions  whi(*h  were  unquestionable.  Neither  of 
those  exceptions  can  be  sustained.  The  only  expression 
in  that  charf»:e  which  is  complained  of  in  the  argument 
of  the  counsel  for  the  appellant  is  one  which  was  not 
called  to  the  attention  of  the  court  by  an  exception.  The 
action  of  the  court  in  making  use  of  that  expression  is 
not  presented  for  review. 

It  is  not  claimed  in  argument  that  the  court  was  in 
error  in  refusing  to  give  either  of  the  written  charges 
requested  by  the  defendant.  Under  the  evidence  in  the 
case  he  was  not  entitled  to  have  either  of  those  charges 
given. 

Aflfirmed. 

Marberry,  et  al.  v.  The  State. 

Assault  and  Battery, 

( Decided  January  10,  101  .^     (K)  South.  940.) 

1.  Criminal  Lai/;;  Venue;  Sufficiency  of  Evidence. — Where  it  cau 
l.e  gathered  from  Ihe  evidence  of  several  witnesses  that  the  offense 
was  comniitted  at  a  certain  place  within  a  few  miles  of  the  court- 
house^ where  the  trial  was  had,  there  was  sufficient  evidence  of 
venue  to  submit  that  question  to  the  jury. 

2.  Same;  Jeopardy. — A  justice  of  the  peace  has  no  final  juris- 
diction of  an  assault  and  battery  where  weapons  are  used,  (Section 
(h38.  Code  1007),  and  hence,  the  committment  of  the  defendant  by 
the  justice  of  the  peace  under  a  charge  of  assault  and  battery  with 
a  weapon  to  await  the  action  of  the  grand  jury  does  not  constitute 
jeopardy. 

Api^eal  from  Coosa  Circuit  Court. 
Heard  h(»fore  Hon.  Hucai  R.  Merrill. 
Willis  Marberry  and  others  were  convicted  of  assault 
and  battery  and  they  appeal.    Affirmed. 

Riddle,  Ellis,  Riddle  &  I^rtitt,  for  appellant.  The 
jurisdiction  of  the  court  at  Goodwater  is  territorially 
limited  to  precincts  :j,  4,  5  and  12.— Acts  1907,  p.  216. 
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Hence,  there  was  no  sufficient  proof  of  venue. — Pearson 
V.  The  State,  59  South.  526;  Thompkins  v.  The  State,  1 
Ala.  App.  258.  Having  committed  the  defendants  where 
he  had  final  jurisdiction,  the  justice  put  them  in  jeop- 
ardy.—i?a?  parte  Pruitt,  99  Ala.  225. 

R.  C.  Brickell^  Attorney  General,  and  W.  L.  Mar- 
tin, Assistant  Attorney  General,  for  the  State.  The  jus- 
tice of  the  peace  was  without  final  jurisdiction,  and 
hence,  a  commitment  was  proper,  and  did  not  put  the 
defendants  in  jeopardy. — Sec.  673»i,  Code  1907;  Ex 
parte  Robinson,  lOS  Ala.  161;  Gunter  v.  The  State,  83 
Ala.  96.  The  evidence  was  sufficient  to  carry  the  ques- 
tion of  venue  to  the  jury. — Pearson  v.  The  State,  59 
South.  526;  Tidwell  v.  The  State,  70  Ala.  33. 

THOMAS,  J. — The  defendants  were  indicted  and 
convicted  in  the  circuit  court  of  Coosa  county,  sitting 
at  Goodwater.  The  county  seat  of  that  county  is  Rock- 
ford,  where  under  the  law  all  the  terms  of  said  court 
had  been  held,  until  the  act  of  the  Legislature  of  1907, 
which  provided  that  two  terms  a  year  of  said  court 
should  be  also  held  at  Goodwater  in  said  county  for  the 
trial  of  those  causes,  civil  and  criminal,  within  its  ju- 
risdiction, arising  in  beats  3,  4,  5,  and  12  of  said  county. 
—Local  Acts  1907,  pp.  216,  735. 

At  the  conclusion  of  the  evidence  in  the  present  case 
the  general  affirmative  charge  was  requested  by  the  de- 
fendants upon  the  theory  that  the  state  did  not  prove 
the  venue — that  is,  that  it  failed  to  prove  that  the  of- 
fense was  committed  in  either  of  the  precincts  named 
of  said  county.  The  record  affirmatively  shows  without 
dispute,  putting  together,  as  we  do,  the  testimony  of 
several  of  the  witnesses  therein  found,  that  the  offense 
was  committed  in  Coosa  county  at  Hatchett  Springs  at 
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the  bageball  grounds  about  four  miles  from  Good  water 
— the  place  where  the  courthouse  was  situated  in  which 
the  trial  was  being  conducted.  Facts  practically  iden- 
tical with  these  were  under  review  in  the  case  of  Pear- 
son V.  State,  5  Ala.  App.  68,  S9  South.  526,  where  it  was 
held  that  the  affirmative  charge  was  properly  refused. 
Following  that  authority,  we  so  hold  in  the  present 
case. 

The  defendants,  being  indicted  for  an  assault  and  bat- 
tery on  Temus  Carmichael,  filed  a  plea  of  former  jeop- 
ardy, attaching  to  and  making  a  part  of  the  plea  a  copy 
of  an  affidavit  and  warrant  issued  thereon  by  a  justice 
of  the  peace,  charging  the  defendants  with  assault  and 
battery  with  sticks  and  rocks  on  Temus  Carmichael,  to- 
gether with  a  copy  of  the  judgment  of  said  justice  upon 
trial  of  said  charge,  binding  the  defendants  over  on  said 
charge,  under  bail  fixed,  to  await  the  action  of  the 
grand  jury.  There  was  a  demurrer  to  the  plea  upon  the 
ground  that  it  failed  to  aver  a  state  of  facts  which 
would  constitute  former  jeopardy,  but  averred  a  state 
of  facts  which  showed  on  its  face  that  the  proceeding 
before  the  justice  of  the  peace  was  only  a  preliminary 
hearing  of  a  charge — assault  and  battery  with  a  weapon 
— of  which  he  had  no  final  jurisdiction.  The  demurrers 
were  sustained — rightfully  so,  too  clearly,  we  think,  to 
need  discussicm.  A  justice  of  the  peace  has  no  final  ju- 
lisdiction  of  assault  and  battery  where  a  stick  or  other 
weapon  is  used. — Code,  §  6733.  Hence  the  proceedings 
before  him  alleged  in  the  plea  did  not  amount  to  jeop- 
ardy.—//o/fon  V,  State,  80  Ala.  8;  Gunter  v.  State,  83 
Ala.  96,  3  South.  600;  Ex  parte  Robinson,  108  Ala.  161, 
18  South.  729. 

We  find  no  error  in  the  record,  and  the  case  is  af 
firmed. 

Affirmed. 
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Axelrod  v.  The  State, 

Assault  and  Battery, 

(Decided  January   16,   1913.     60  South.  950.) 

1.  Indictment  and  Information;  Description  of  Defendant;  Suf- 
ficiency.— Under  section  7142,  Code  1907,  In  view  of  section  9,  Con- 
stitution 1901,  an  indictment  which  does  not  designate  defendant 
by  his  full  christian  name,  when  the  same  is  known  to  the  grand 
jury,  is  insufficient,  but  an  allegation  describing  defendant  as  "A. 
Axelrod,  alias  E.  Axelrod,"  whose  christian  name  is  otherwise 
unknown  to  the  grand  jury,  was  sufficient  on  its  face. 

2.  Same. — An  indictment  describing  defendant  and  alleging  that 
Ills  christian  name  was  otherwise  unknown  to  the  grand  jury  is 
sufficient,  when  In  fact  his  name  was  unknown,  regardless  of  the 
fact  that  the  grand  jury  by  the  exercise  of  reasonable  diligence 
might  have  ascertained  his  christian  name,  since  the  diligence  of 
the  grand  jury  Is  a  question  that  may  not  be  inquired  into. 

3.  Criminal  Law;  Dcftcription  of  Defendant;  Burden  of  Proof. — 
It  lelng  presumptively  proven  that  a  defeiuiant's  christian  name  is 
unknown,  when  so  alleged  in  the  indictment,  the  burden  is  on  de- 
fendant to  disprove  it. 

4.  Same;  Jurjf  Question. — Where  the  evidence  is  In  conflict  as  to 
whether  the  christian  name  of  a  defendant  was  unknown  to  the 
grand  Jury,  the  indictment  alleging  such  to  be  the  case,  whether  or 
not  su<h  rame  was  unknown  to  the  grand  jury  was  for  the 
determination  of  the  jury. 

.">.  Charffc  of  Court;  Character.~X  charge  asserting  that  defend- 
ant's good  character  remained  with  the  jury  until  he  was  found 
guilty  or  acquitted,  and  must  be  considered  by  them,  assumed  i)roof 
of  his  good  character,  and  is  therefore  properly  refused. 

Appeal  from  iloiitgomery  City  (\)iirt. 

Heard  before  Hon.  Armstead  Brown. 

A.  Axelrod,  etc.,  was  convicted  of  assiiult  with  a 
weapon,  and  he  appeals.     Affirmed. 

The  indictment  charges  that  "A.  Axelrod,  alias  E. 
Axelrod,  whose  Christian  name  is  to  the  grand  jury 
unknown,  unlawfully,  and  with  malice  aforethought, 
assaulted  Walter  Berry,"  etc. 

The  following  charges  were  i*efused  to  the  defendant : 
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(17)  "The  good  character  of  defendant  remains  with 
you  until  you  find  him  guilty  beyond  all  reasonable 
doubt,  or  acquit  him,  as  the  case  may  be." 

(18)  "The  good  character  of  defendant  must  be  con- 
sidered by  you  until  you  find  him  guilty  beyond  all  rea- 
sonable doubt." 

(20)  "The  evidence  of  defendant's  good  character 
must  be  considered  by  you,  in  connection  with  the  other 

^evidence  in  the  case,  to  determine  the  defendant's  guilt 
or  innocence." 

( 21 )  "Evidence  of  good  character  of  defendant  may 
generate  in  your  mind  a  reasonable  doubt  of  defend- 
ant's guilt." 

Letcher^  McCord  &  Harold,  for  appellant.  Under 
the  evidence  appellant  was  entitled  to  the  affirmative 
charge  because  of  the  fact  that  the  defendant's  given 
name  was  known  to  the  grand  jury,  and  was  not  set  out 
in  the  indictment.— Wmfo/j  v.  The  IStatc,  90  Ala.  637; 
Cheek  r.  The  State,  38  Ala.  227.  The  court  erred  in  re- 
fusing the  charges  as  to  character. 

R.  C.  Brickell,  Attorney  General,  and  W.  L.  Mar- 
tin, Assistant  Attorney  General,  for  the  State. 

THOMAS,  J. — An  indictment  must  name  the  de- 
fendant whom  it  is  intended  to  charge  with  the  offense 
therein  alleged,  and  an  (miission  in  this  regard  will 
make  the  indictment  bad.  Initials  are  not  sufficient. — 
(Irrrish  r.  State,  53  Ala.  47(>;  If  airy  v.  State,  (>3  Ala.  83; 
Washington  v.  State,  G8  Ala.  85.  The  object  of  the  re 
quirement  of  the  law  in  this  i)articular  is  to  safeguard 
w  hat  with  us  has  risen  to  the  dignity  of  a  constitutional 
right — "that  no  person  shall  for  the  same  oft'ense  l)e 
twice  put  in  jeopardy  of  life  or  limb." — Const,  of  Ala. 
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1901,  §  9.  A  compliance  in  the  indictment  with  tho  re 
quirement  mentioned  provides  definite  record  evidence 
of  the  identity  of  the  person  charged,  and  thereby  af- 
fords him  protection  against  future  prosecutions  for 
the  same  offense,  or,  if,  perchance,  he  should  be  so  prose- 
cuted again,  affords  him  easy,  definite,  and  ample  proof 
to  support  a  plea  of  autrefois  acquit  or  autrefois  con- 
vict in  assertion  of  the  constitutional  right.  However, 
when  the  name  of  the  defendant  is  unknown  to  the 
grand  jury,  the  regard  of  the  law  for  the  future  con- 
venience of  the  defendant  in  desiring  to  furnish  him 
i-eady  proof  of  a  former  conviction  or  acquittal  of  the 
same  oflfense,  should  he  be  subsequently  prosecuted 
therefor,  is  not  so  tender  that  to  afford  that  convenience 
it  is  willing  to  permit  the  ends  of  justice  to  be  defeated 
and  the  criminal  to  go  unpunished.  In  such  case  he 
may  still  be  indicted  and  tried;  and  his  right  to  plead 
his  acquittal  or  conviction  of  the  offense  in  defense  of  a 
subsequent  prosecution  therefor  is  not  thereby  denied 
or  destroyed,  though  his  conveniences  for  establishing 
the  fact  are  lessened,  yielding,  as  the  law  wisely  makes 
them  do,  to  the  larger  interests  of  socity  in  general,  and 
as  the  necessities  of  the  case  demand. — Reese  v.  State, 
90  Ala.  627,  8  South.  818. 

Section  7142  of  the  Code  thus  provides :  "The  indict- 
ment must  be  certain  as  to  the  person  charged;  but 
when  his  name  is  unknown  to  the  grand  jury,  it  may  be 
so  alleged  without  further  identification.-'  The  indict- 
ment in  the  present  case  describes  the  defendant  as  *'A. 
Axelrod,  alias  E.  Axelrod,  whose  ('hristian  name  is  to 
the  grand  jury  unknown,''  and  is  sufiicient  on  its  face. 
—Winter  v,  State,  90  Ala.  637,  8  South.  556;  Wells  v. 
Sta^e,  88  Ala.  239,  7  South.  272;  CyiSrien  r.  State,  91 
Ala.  25,  8  South.  560;  James  v.  State,  115  Ala.  83,  22 
South.  565. 
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However,  though  the  indictment  does  allege  that  the 
"Christian  name  is  unknown,"  yet,  if  it  be  shown  on  the 
trial  that  it  was  in  fact  known  to  the  grand  jury,  there 
is  a  fatal  variance  between  the  allegation  and  the  proof, 
and  defendant  would  be,  in  such  case,  entitled  to  an  ac- 
quittal.— Authorities  supra.  But  in  the  absence  of  tes- 
timony impeaching  the  verity  of  the  allegation  the  pre- 
sumption is  that  the  allegation  is  true;  the  burden  of 
proof  being  upon  the  defendant  to  rebut  it. — Terry  v. 
State,  118  Ala.  87,  23  South.  776;  Childress  v.  State,  86 
Ala.  84,  5  South.  775. 

In  the  present  case  the  evidence  is  conflicting  as  to 
whether  or  not  the  grand  jury  knew  the  defendant's 
Christian  name;  and  it  was  therefore  a  question  for  the 
jury  to  determine  from  all  the  evidence.  Hence  the  af- 
lirmative  charge  requested  by  the  defendant  upon  this 
theory  was  properly  refused. 

Charge  No.  22,  refused  to  the  defendant,  thus  reads  : 
"If  the  jury  believe  from  the  evidence  that  the  grand 
jury,  by  the  exercise  of  reasonable  diligence,  could  have 
ascertained  the  Christian  name  of  the  defendant,  you 
cannot  convict  the  defendant."  Whatever  be  the  rule 
in  other  states,  one  contrary  to  that  assumed  by  the 
charge  prevails  here.  Long  ago,  in  the  case  of  Duvall  i\ 
kStaie,  63  Ala.  18,  Judge  Stone,  on  this  subject,  pro- 
nounced the  following:  "When  the  averment  in  the  in- 
dictment is  that  a  name  or  fact  is  unknown,  such  indict 
meut  will  support  a  conviction,  unless  it  be  shown  that 
such  name  or  fact  was  known  to  the  grand  jury.  It  is 
not  enough  tliat  su(*h  name  or  fact  is  proved,  and  there- 
fr)re  made  known  to  the  petit  jury,  or  that,  by  proper 
diligence,  the  grand  jury  could  have  learned  the  true 
name  or  fact.  It  is  a  question  of  variance  between  the 
iivennents  and  the  proof;  and  hence  the  proper  inquiry 
is  not  whether  that  important  arm  of  the  law's  adminis- 
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tration  employed  due  diligence.  It  was  a  part  of  their 
sworn  duty  to  *^ diligently  inquire^'  and  true  present- 
ment make;  and  the  law  presumes  that  sworn  officials 
do  their  duty.  The  only  inquiry  is :  "Did  they  falsely 
affirm  a  name  or  fact  as  unknown  to  them,  when  it  was 
known?"  This  case  has  ever  since  been  foUow^ed  by  our 
courts,  so  far  as  we  find. — Terry  v.  State,  120  Ala.  293, 
25  South.  176;  Wells  v.  State,  88  Ala.  240,  7  South.  272; 
Childress  V,  State,  86  Alsi,  84t,  5  South.  775;  Terry  v. 
State,  118  Ala.  87,  23  South.  776. 

The  only  other  insistence  is  that  the  court  erred  in 
refusing  charges  17,  18,  20,  and  21,  requested  by  defend- 
ant, all  of  which  deal  with  the  question  of  defendant's 
good  character,  and  each  of  which  is  faulty  for  several 
i*easons.  The  first  two  mentioned  (17  and  18)  are  clear- 
ly so,  pretermitting  the  discussion  of  other  defects,  be- 
cause they  each  assume  the  defendant's  good  character, 
Avhen  this  was  a  matter  for  the  jury  to  determine  from 
the  evidence,  depending  upon  their  belief  of  the  testimo- 
ny offered  to  that  end.  The  last  two  (20  and  21)  were 
objectionable,  in  that  both  ignored  the  question  of  the 
jury's  belief  of  the  evidence  of  good  character ;  and  one 
sought  to  require  the  jury  to  give  to  the  mere  evidence 
of  good  character  the  same  consideration,  and  the  other 
to  allow  it  the  same  function  or  office  in  their  delibera- 
tions, that  the  law  requires  them  to  give  and  allow  only 
to  the  good  character  itself,  when  found  by  the  jury.  If 
the  jury  do  not  believe  such  evidence  of  good  character, 
such  evidence  should  cease  to  be  considered,  or  to  play 
any  part,  favorable  to  defendant,  in  the  jury's  delibera- 
tions ;  and  if  they  do  not  believe  such  evidence  certainly 
they  should  not  be  required  to  permit  it  to  generate  in 
their  minds  a  reasonable  doubt  of  defendant's  guilt. 
The  charges  (20  and  21),  respectively,  impliedly  assert 
the  contrary ;  for  in  the  one  the  jury  is  required  to  con- 
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sider  such  evidence  in  determining  the  defendant's 
guilt,  ignoring  whether  they  believe  it  or  not,  and  in  the 
other  it  is  asserted  that  such  evidence  may  generate  a 
reasonable  doubt  of  guilt,  likewise  ignoring  whether  the 
jury  believe  it  or  not.  Charge  21  is  further  faulty  for 
the  reason  pointed  out  in  the  case  of  Pate  v.  State,  150 
Ala.  17,  43  South.  343. 

We  find  no  error  in  the  record,  and  the  case  is  af- 
firmed. 

Affirmed. 


Wilson  V.  The  State. 

Assault  and  Battery. 
(Decided  February  4,  1913.    60  South.  d83.) 

1.  Assault  and  Battery;  Indictment;  Variance. — Where  the  affi- 
davit and  warrant  issued  by  the  justice  of  the  peace,  on  which  de- 
fendant was  tried,  charged  an  assault  and  battery  with  a  knife,  it 
made  the  means  by  which  the  assault  and  battery  was  committed 
material,  and  a  conviction  could  not  be  had  without  proof  that  the 
act  was  committed  with  a  knife  or  other  instrument  falling  within 
its  class 

2.  Appeal  and  Error;  Harmless  Error;  Instruction. — Where  the 
affidavit  and  warrant  charged  an  assault  and  battery  with  a  knife, 
and  the  evidence  was  conflicting  as  to  whether  a  knife  was  used,  and 
the  jury  assessed  a  fine  of  only  $12.50,  it  was  harmless  error  to  re- 
fuse instructions  covering  an  assault  and  battery  with  a  knife  as  the 
verdict  indicated  that  the  jury  did  not  believe  that  a  knife  was 
used. 

Appeal  from  Pike  County  Law  Court. 

Heard  before  Hon.  T.  L.  Borum. 

Tom  Wilson  was  convicted  of  assault  and  battery, 
and  he  appeals.    Reversed  and  remanded. 

The  following  are  the  charges  referred  to:  "(1)  The 
burden  is  upon  the  state  to  prove  the  charge  it  makes 
against  the  plaintiff;  so,  in  this  case,  the  state  charges 
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that  defendant  assaulted  and  beat  Bob  Harvey  with  a 
knife.  It  is  therefore  the  duty  of  the  state  to  prove  to 
your  satisfaction,  and  beyond  a  reasonable  doubt,  that 
the  defendant  did  assault  and  beat  Bob  Harvey  with  a 
knife,  and,  if  the  state  has  failed  to  do  this,  you  should 
acquit  the  defendant.  (2)  Although  you  may  believe 
from  the  evidence  that  the  defendant  struck  Bob  Har- 
vey, yet  if  you  have  a  reasonable  doubt  as  to  whether 
or  not  he  struck  him  with  a  knife,  you  should  find  the 
defendant  not  guilty." 

E.  R.  Brannan^  for  appellant.  The  burden  was  on 
the  state  to  show  that  a  knife  was  used,  else  there  was 
a  variance.  Hence,  the  court  erred  in  refusing  charges 
1,  2  and  3.— Walker  v.  The  State,  73  Ala.  17;  Crenshaw 
V.  The  State,  153  Ala.  7;  Huckahee  v.  The  State,  159 
Ala.  49. 

R.  C.  Brigkell^  Attorney  General,  and  W.  L.  Mar- 
tin, Assistant  Attorney  General,  for  the  State. 

THOMAS,  J. — Where  an  indictment  or  warrant 
charges  an  assault  and  battery  with  a  knife,  the  evi- 
dence, in  order  to  sustain  a  conviction,  must  show  that 
the  offense  was  committed  with  a  knife  or  other  instru- 
ment falling  within  its  class. — Walker  v.  State,  73  Ala. 
18;  Huckahee  v.  State,  159  Ala.  49,  48  South.  796;  Cren- 
shaw V,  State,  153  Ala.  7,  8,  45  South.  631.  This  is  true 
because  the  indictment  or  warrant,  in  such  case,  with 
unnecessary  particularity  describes  the  offense,  there- 
by making  the  means  by  which  it  was  committed  mate- 
rial and  narrowing  the  field  of  proof  to  an  assault  and 
battery  committed  by  such  means.  Of  course,  on  the 
other  hand,  if  the  indictment  or  warrant  omits  such  al- 
legation and  charges  simply  an  assault  and  battery,  the 
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offender  can  be  convicted  under  it,  whether  the  proof 
shows  that  the  act  was  committed  with  or  without  a 
knife  or  other  weapon.  In  the  present  case  the  defend- 
ant was  tried  before  the  judge  of  the  law  court  of  Pike 
county  upon  affidavit  made  before  and  warrant  issued 
by  a  justice  of  the  peace  of  said  county,  made  returna- 
ble to  said  court,  charging  the  defendant  with  the  of- 
fense of  "assault  and  battery  with  a  knife."  On  the 
trial  the  evidence  was  in  conflict  as  to  whether  the  as- 
sault and  battery  sought  to  be  proved  was  with  or  with- 
out a  knife.  Unless  the  jury  believed  from  the  evidence 
beyond  a  reasonable  doubt  that  it  was  done  with  a  knife, 
then  the  defendant  was  entitled  to  an  acquittal;  for 
without  this  the  offense  proved  was  not  the  offense 
<*harged. 

The  court,  in  its  general  charge  to  the  jury  to  which 
exception  was  duly  taken  and  reserved  by  defendant's 
<?ounsel,  instructed  them  "that  the  charge  of  assault  and 
battery  with  a  knife  embraced  also  the  charge  of  a  sim- 
ple assault  and  battery,  and  that  in  this  case  they  could 
find  the  defendant  guilty  of  either  assault  and  battery 
with  a  knife  or  of  a  simple  assault  and  battery,  as  in 
their  judgment  the  testimony  warranted."  We  are  of 
opinion  that  the  court  erred  in  this,  as  well  as  in  refus- 
ing written  charges  Nos.  1  and  2,  requested  by  defend- 
ant ;  and  we  cannot  say  that  this  error  was  not  injuri- 
ous.— Walker  v,  Staie^  supra,  and  authorities  before 
cited.  There  was  a  general  verdict  of  guilty  of  assault 
and  battery  and  a  fine  assessed  by  the  jury  of  f  12.50; 
the  smallness  of  it  indicating  that  they  did  not  believe  a 
knife  was  used  in  the  assault  and  battery. 

The  judgment  of  the  court  below  is  therefore  re- 
versed, and  the  cause  remanded. 

Reversed  and  remanded. 
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White  V.  The  KState, 

Assault  and  Battery, 

(Decided  February  11,  1913.    61   South.  463.) 

1.  Pleading;  Abatement;  Misnomer. — Where  the  complaint  charged 
a  defendant  as  Bertha  White,  a  plea  in  abatement  setting  up  that 
her  name  was  not  Bertha,  and  that  she  was  not  known  and  called 
by  that  name,  but  that  her  name  was  Bert  White,  and  that  she  was 
so  known  and  called,  should  have  been  sustained,  since  the  name 
Bertha  is  not  idem  sonans  with  the  name  Bert,  and  the  court  can- 
not take  Judicial  notice  that  Bert  is  simply  an  abbreviation  of 
Bertha. 

2.  t<amc;  i^pcaking  Demurrer. — Where  the  complaint  charged  de- 
fendant as  Bertha  White,  a  demurrer  setting  up  that  Bert  was 
8iniply  an  abbreviation  of  Bertha,  was  a  speaking  demurrer  in 
stating  as  a  fact  something  not  shown  by  the  complaint. 

3.  Criminal  Laic;  Allegation  of  Name  of  Accused. — A  defendant 
is  entitled  to  be  prosecuted  under  a  name  which  identifies  him  in 
order  that  the  Judgment  may  be  available  as  a  defense  to  a  sub- 
sequent prosecution,  and  he  may  abate  a  prosecution  under  a  name 
which  does  not  identify  him  or  which  is  not  his  true  name. 

Appeal  from  Pike  County  Law  Court. 

Heard  before  Hou.  T.  L.  Borum. 

Bertha  White  was  convicted  of  an  assault  and  bat- 
tery with  a  weapon,  and  she  appeals.  Reversed  and 
remanded. 

The  plea  in  abatement  set  up  that  defendant  is  not 
known  and  called  Bertha  White,  and  that  that  was  not 
her  name,  but  that  she  was  known  and  called  Bert 
White,  and  that  was  her  real  name.  The  grounds  of  de- 
murrer interposed  were  that  Bertha  and  Bert  were 
idem  sonans,  and  that  Bert  was  simply  an  abbreviation 
of  Bertha,  and  hence,  there  was  no  misnomer. 

W.  E.  Griffin^  for  appellant.  Counsel  discusses  the 
errors  assigned,  but  without  citation  of  authority. 
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R.  C.  Bbigkell^  Attorney  General,  and  W.  L.  Mar- 
tin^ Assistant  Attorney  General,  for  the  State.  The 
court  properly  sustained  the  demurrer  to  plea  in  abate- 
ment.— Bright  v.  The  State,  77  Ala.  96.  The  motion  in 
arrest  of  judgment  came  too  late. — Hood  v.  The  State, 
U  Ala.  81 ;  Sanders  v.  The  State,  129  Ala.  69.  The  mo- 
tion was  not  based  on  error  apparent  of  record. — Dur- 
rett  V.  The  State,  133  Ala.  119 ;  Thomas  v.  The  State,  94 
Ala.  77.  The  amendment  was  properly  allowed. — Simp- 
son V.  The  State,  111  Ala.  6 ;  Wright  t?.  The  State,  136 
Ala.  139.  The  witness  was  not  compelled  to  answer  an 
incriminating  question. — Sec.  6218,  Code  1907;  Consti- 
tution 1901,  section  6. 

WALKER,  P.  J. — The  defendant  was  prosecuted  un- 
der a  complaint  charging  the  commission  of  a  criminal 
offense  by  Bertha  White.  She  interposed  a  plea  in 
abatement  which  alleged  that  "her  name  is  not  'Bertha 
White,'  neither  has  she  been  known  or  called  by  that 
name;  but  that  her  name  is  'Bert  White,'  by  which 
name  she  is  known  and  called."  The  court  was  in  er- 
ror in  sustaining  the  demurrer  interposed  to  this  plea. 

The  first  ground  assigned  in  the  demurrer  was  a  mis- 
statement of  fact,  as  plainly  the  names  "Bertha"  and 
"Bert"  do  not  have  the  same  sound,  nor  are  they  so 
alike  in  sound  that  it  can  be  said  that  there  is  no  mate- 
rial difference  between  them. — Merlette  v.  State,  100 
Ala.  42,  14  South.  562;  iMwrence  v.  State,  59  Ala.  61. 

As  to  its  second  ground,  the  demurrer  is  a  speaking 
one  in  stating  as  a  fact  that  which  is  not  disclosed  by 
the  complaint,  and  which  could  not  have  been  judicially 
known  to  the  court.  "The  object  and  purpose  of  de- 
scribing the  accused  by  his  name  is  to  identify  him." — 
Washington  v.  State,  68  Ala.  85. 
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The  defendant  in  a  criminal  case  is  entitled,  if  his 
right  in  this  respect  is  seasonably  asserted,  to  be  prose- 
cuted only  under  a  name  which  identifies  him,  so  that 
the  judgment  rendered  in  the.  case,  whether  one  of  ac- 
quittal or  one  of  conviction,  may  be  readily  available  to 
him  as  a  defense  to  a  subsequent  prosecution  for  the 
same  offense.  When  he  is  prosecuted  under  a  name 
which  is  neither  his  true  name  nor  one  which  identifies 
him,  he  is  entitled  to  have  the  prosecution  abated  upon 
duly  and  seasonably  pleading  and  proving  the  misno- 
mer, and  also  a  name  by  which  he  is  known  or  called, 
thus  enabling  the  prosecution  to  have  "a  better  writ" 
by  disclosing  a  name  which  identifies  him. 

There  is  no  merit  in  the  suggestion  made  in  the  argu- 
ment of  the  Attorney  General  that  the  record  shows 
that  the  plea  in  abatement  and  the  demurrer  to  it  were 
filed  on  the  day  after  the  trial  of  the  case  on  the  merits. 
While  the  indorsements  made  by  the  clerk  on  those  two 
pleadings  indicate  that  each  of  them  was  filed  on  Octo- 
ber 10,  1912,  yet  the  minutes  of  the  court  for  October  9, 
1912,  show  that  the  defendant  had  at  that  time  already 
filed  a  plea  of  misnomer,  to  which  the  state  demurred. 
It  is  not  doubted  that  the  indorsements  of  the  clerk 
were  mere  clerical  misprisions  as  to  the  dates  of  filing, 
the  correction  of  which  is  furnished  by  the  recitals  of 
the  court's  minute  entry,  which  plainly  show  that  the 
demurrer  to  the  defendant's  plea  of  misnomer  was  sus- 
tained by  the  court  before  the  plea  of  not  guilty  was 
interposed,  and  the  trial  on  the  facts  was  entered  upon. 

Reversed  and  remanded. 


Digitized  by 


Google 


72  COURT  OP  APPEALS  [Vol. 

[Chestnut  v.  The  State.] 

Chestnut  v.  The  State. 

Assault  with  Intent  to  Murder, 

(Decided  February  11,  1913.     Rehearing  denied  April  8,  1913. 
61  South.  609.) 

1.  Appeal  and  Error;  Harmless  Error;  Evidence. — Where  a  fact 
Is  proven  by  other  evidence  received  without  objection  and  not 
denied  by  the  defendant,  the  admission  of  evidence  of  such  a  fact, 
if  error,  Is  harmless. 

2.  Evidence;  Res  Gestae. — Where  there  was  but  one  difficulty,  the 
testimony  of  a  witness  that  the  shot  missed  her  but  struck  her 
daughter,  was  admissible  as  part  of  the  res  gestae. 

3.  Charge  of  Court;  Misleading. — A  charge  asserting  that  if  any 
of  the  state's  witnesses  have  exhibited  malice  or  anger  against  the 
defendant,  or  have  testified  to  contradictory  statements,  thereby 
satisfying  the  jury  that  they  have  not  testified  truly,  and  are  not 
worthy  of  belief,  and  the  jury  think  their  testimony  on  these 
beliefs  may  be  disregarded,  the  jury  may  disregard  it  altogether 
is  misleading  and  properly  refused. 

4.  Same;  Argumentative. — A  charge  asserting  that  if  the  jury 
would  not  be  willing  to  act  on  the  evidence  in  relation  to  matters 
of  the  most  solemn  Importance  to  their  own  interest,  they  must  find 
accused  not  guilty,  is  purely  argumentative,  and  properly  refused. 

5.  Same;  Covered  by  Those  Given. — The  court  is  not  required  to 
give  written  charges  substantially  covered  by  requested  instructions 
already  given. 

6.  Same;  Abstract. — Where  the  state's  witness  was  a  physician 
who  had  treated  defendant  voluntarily  at  her  request,  and  did  not 
In  his  evidence,  evince  any  unfriendliness  to  her  or  show  any  bias 
or  prejudice  against  her,  a  charge  asserting  that  if  such  state's 
witness  exhibited  prejudice  or  anger  against  the  defendant,  and  did 
not  testify  truly,  the  jury  might  disregard  his  testimony,  was  ab- 
stract and  iM'operly  refused. 

7.  Assault  With  Intent  to  Murder;  Elements. — An  Intent  to  com- 
mit murder  Is  an  essential  element  of  the  offense  of  an  as&ault  with 
intent  to  commit  murder,  but  it  is  sufficient  to  constitute  the  offense 
if  the  assault  would  have  resulted  in  murder  in  either  degree  if  it 
had  not  failed  of  Its  intent,  and  had  terminated  fatally. 

8.  Same:  Opprobrious  Words. — Opprobrious  words  can  never  re- 
duce an  unlawful  homicide  from  murder  to  manslaughter,  and 
hence,  sudden  passion  from  an  immediate  Insult  is  not  enough  to 
repel  the  imputation  of  malice  under  a  charge  of  assault  with  intent 
to  murder. 

Api»eal  from  Shelby  County  Court. 
Heard  before  Hon.  E.  S.  Lyman. 
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Creola  Chestnut  was  convicted  of  assault  with  intent 
to  murder,  and  she  appeals.    Affirmed. 

The  assault  is  alleged  to  have  been  made  on  Alleen 
Denson  by  shooting  at  her,  and  the  witness  Denson  Avas 
permitted  to  state  that  the  shot  missed  her,  but  hit  her 
daughter. 

Charges  refused  to  the  defendant  are  as  follows : 

(1)  "The  court  charges  the  jury  *that  if  the  state's 
witnesses  have  exhibited  prejudice  or  anger  against  the 
defendant,  and  satisfied  you  that  they  have  not  testified 
truly,  and  are  not  worthy  of  belief,  and  you  think  their 
testimony  should  be  disregarded,  you  may  disregard  it 
altogether." 

(3)  "If  any  of  the  state's  witnesses  have  exhibited 
malice  against  the  defendant  or  anger,  or  have  testified 
to  contradictory  statements,  and  thereby  satisfied  the 
jury  that  they  have  not  testified  truly,  and  they  are  not 
worthy  of  belief,  and  the  jury  think  their  testimony  on 
these  beliefs  may  be  disregarded,  they  may  disregard  it 
altogether." 

(5)  "If  you  should  not  be  Avilling  to  act  upon  the  evi- 
dence in  this  case  in  relation  to  matters  of  most  solemn 
importance  to  your  own  interest,  then  you  should  find 
the  defendant  not  guilty." 

(6)  Practical  duplicate  of  5. 

(M)  "The  court  charges  the  jury  that,  if  you  believe 
from  the  evidence  that  Alleen  Denson  at  the  time  of  the 
shooting  used  opprobrious  language  to  the  defendant, 
the  jury  may  consider  such  words  as  bearing  upon 
whether  or  not  the  shooting  was  maliciously  done." 

(N)  "The  court  charges  the  jury  that  you  may  look 
to  the  fact,  if  it  be  a  fact,  that  Alleen  Denson  used  op- 
probrious language  addressed  to  defendant  at  the  time 
of  the  shooting  as  a  rebuttal  of  malice." 

(O)  Practically  same  as  N. 
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(P)  Same  as  N,  except  that  it  uges  the  word 
"cursed,"  instead  of  opprobrious  language. 

Riddle^  Ellis^  Riddle  &  Pruet,  for  appellant.  If  the 
state's  witnesses  in  a  criminal  prosecution  exhibit 
prejudice  or  anger  against  the  defendant  while  testify- 
ing and  satisfies  the  jury  that  they  have  not  testified 
truly  and  are  not  worthy  of  belief,  and  if  the  jury  think 
their  testimony  should  be  disregarded,  the  jury  may 
disregard  it  altogether. — Ada/ms  v.  State,  57  South.  591. 
If  the  state's  witnesses  exhibit  malice  or  anger  against 
the  defendant  or  testify  to  contradictory  statements 
and  thereby  satisfy  the  jury  that  they  have  not  testified 
truly  and  that  they  are  not  worthy  of  belief,  the  jury 
may  disregard  this  testimony,  if  they  think  on  these 
beliefs  it  should  be  disregarded. — Jackson  v.  State, 
57  South.  596.  In  a  criminal  prosecution,  before  the 
jury  is  authorized  to  convict  the  defendant,  the  jury 
must  be  willing  to  act  upon  the  evidence,  if  it  were  in 
relation  to  matters  of  solemn  importance  to  their  own 
interest. — Martin  v.  State,  56  South.  64;  Perkins  v. 
State,  56  South.  63.  When  in  a  criminal  prosecution 
for  assault  with  intent  to  murder,  the  defendant  pleads 
^^ self-defense'^  and  shows  certain  elements  thereof,  the 
burden  is  then  on  the  state  to  prove  beyond  all  reasona- 
ble doubt  from  the  evidence  in  the  case  that  the  defend- 
ant was  at  fault  in  bringing  on  the  difficulty  and  that 
the  deceased  was  not  at  fault  in  bringing  it  on. — Green 
V,  State,  39  South.  365.  Malice  is  a  necessary  ingredi- 
ent of  the  crime  of  assault  with  intent  to  murder. — Wil- 
Hams  V.  State,  77  Ala.  53 ;  Crawford  v.  State,  86  Ala.  16. 

R.  C.  Brickbll,  Attorney  General,  and  W.  L.  Mar- 
tin, Assistant  Attorney  General,  for  the  State.  Charge 
1  was  abstract. — Naugher  v.  The  State,  6  Ala.  App.  3. 
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Charges  5  and  6  are  in  the  same  class.  Charge  3  is  er- 
roneous.— Prater  v.  The  State,  107  Ala.  28.  Opprobri- 
ous words  are  no  defense  to  a  charge  of  assault  with  in- 
tent to  murder. — Weaver  v.  The  State,  1  Ala.  App.  48; 
Compton  V.  The  State,  110  Ala.  24 ;  Smith  v.  The  State, 
103  Ala.  4.  Charges  M  and  P  were,  therefore,  properly 
refused. 

PELHAM,  J. — The  refusal  of  the  court  to  exclude 
that  part  of  the  answer  of  the  state's  witness  Alleen 
Denson  to  the  effect  that,  when  shooting  at  the  witness, 
the  defendant  shot  her  daughter,  was  without  prejudice 
to  the  defendant,  as  this  fact  was  shown  by  the  testimo- 
ny of  other  witnesses  without  objection,  was  not  denied 
by  the  defendant,  and  was  without  conflict  in  the  evi- 
dence. Besides,  there  was  but  one  diflftculty,  and  the 
matter  testified  to  was  part  of  the  res  gestae. — Mo- 
Coombs  V.  State,  151  Ala.  7,  43  South.  965.  Charge  No. 
1  is  abstract,  in  that  it  includes  all  the  state's  witnesses. 
—Naugher  v.  State,  6  Ala.  App.  3,  60  South.  458. 

It  is  not  clear  what  is  meant  by  the  language  used  in 
charge  No.  3,  "and  the  jury  think  their  testimony  on 
these  beliefs  should  be  disregarded,"  etc.  The  charge  is 
involved  and  confusing,  and  calculated  to  mislead  the 
jury.  Such  charges  are  properly  refused. — Hill  v. 
State,  156  Ala.  3,  46  South.  864;  Rigsby  v.  State,  152 
Ala.  9,  44  South.  608. 

Charges  5  and  6  are  argumentative,  and  are  of  that 
class  of  charges  which  may  be  either  given  or  refused 
without  the  court's  thereby  being  put  in  error. — Phil- 
lips V.  State,  162  Ala.  14,  50  South.  194 ;  Amos  v.  State, 
123  Ala.  50,  26  South.  524 ;  Montgomery  v.  State,  169 
Ala.  12,  53  South.  991. 

The  proposition  of  law  embodied  in  requested  charges 
AA  and  S  is  covered  by  given  charge  D. 
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Charges  M^  N,  O,  and  P  are  not  correct  expressions  of 
the  law.  An  intent  to  murder  is  an  essential  element  of 
the  offense  charged,  and  it  is  suflScient  to  constitute  the 
offense  if  the  assault,  if  it  had  not  failed  of  its  intended 
effect  and  had  terminated  fatally,  would  have  resulted 
in  murder  in  either  degree. — Lawrence  v.  State,  84  Ala. 
424,  5  South.  33.  And,  as  opprobrious  words  can  never 
reduce  an  unlawful  homicide  from  murder  to  man- 
slaughter {Smith  v,  State,  103  Ala.  4,  15  South.  843),  it 
follows  that  "sudden  passion  from  an  immediate  insult'^ 
is  not  enough  to  repel  the  imputation  of  malice  under  a 
charge  for  assault  with  intent  to  murder. — Lane  v. 
State,  85  Ala.  11,  (4  South.  730.) 

We  have  discussed  all  the  matters  insisted  upon  as 
error  in  brief  of  counsel  for  the  appellant,  and  discover 
no  reversible  error  in  the  record,  and  the  case  will  be 
affirmed. 

Affirmed. 

ON  APPLICATION  FOR  REHEARING. 

The  appellants  counsel  in  their  application  for  a  re- 
hearing in  this  case  make  earnest  insistence  that  charge 
No.  1  requested  by  the  defendant  and  refused  is  not  ab- 
stract, and  that  it  should  have  been  given,  even  though 
it  includes  and  applies  to  all  of  the  state's  witnesses. 

The  evidence  set  out  in  the  record  shows  that  the 
participants  in  the  difficulty  resulting  in  the  assault  for 
which  the  defendant  was  being  prosecuted  w^ere  colored 
women,  and  that  one  of  the  state's  witnesses  was  a  prac- 
ticing physician,  a  white  man,  who  testified  as  an  expert 
with  respect  to  the  location  of  the  wound,  etc.,  on  the 
body  of  one  of  the  parties  that  had  been  shot  during  the 
progress  of  the  difficulty.  The  doctor  also  testified  as 
to  the  weak  and  run-down  condition  physically  of  the 
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defendant,  and  it  was  shown  that  he  was  the  physician 
who  had  been  regularly  attending  the  defendant  by  her 
voluntary  selection  and  choice  for  some  time,  and  there 
is  nothing  indicating  unfriendliness  to  the  defendant  in 
the  relations  occupied  and  the  attending  circumstances 
from  the  data  furnished,  and  nothing  shown  by  the  evi- 
dence on  direct  or  cross-examination  from  which  an  ex- 
hibition of  prejudice  or  anger  or  ill  will  or  bias  against 
the  defendant  could  be  imputed  to  this  state's  witness. 
It  appears  as  to  this  witness  ( to  pretermit  unnecessary 
discussion  of  the  testimony  of  any  of  the  other  state's 
witnesses)  that  the  charge  was  certainly  abstract,  and 
it  is  well  settled  in  this  state  that  the  trial  court  will 
not  be  put  in  error  for  refusing  to  give  a  charge  that  is 
abstract.  The  Supreme  Court  refused  to  put  the  trial 
court  in  error  for  refusing  a  charge  of  this  same  char- 
acter when  abstract  as  applied  to  the  evidence,  and  af- 
firmed the  case  in  which  it  was  refused,  even  though  the 
charge  was  limited  to  any  of  the  states  witnesses,  and 
did  not  include  all  of  the  witnesses,  as  does  charge  1  in 
the  instant  case. — Wright  v.  State,  156  Ala.  109,  47 
South.  201.  Whether  or  not  the  trial  -court  will  be  put 
in  error  for  refusing  to  give  a  charge  embodying  this 
rule  of  law  because  abstract  necessarily  depends  upon 
the  facts  in  the  particular  case  under  consideration; 
and  while  the  charge  was  held  not  to  be  abstract  as  ap- 
plied to  the  facts  in  the  case  of  Adams  v.  State,  175  Ala. 
8,  57  South.  591,  we  find  from  the  facts  in  this  case  that 
the  charge,  having  reference  to  and  including  as  it  does 
all  of  the  states  witnesses,  is  abstract,  and  we  do  not 
think  the  trial  court  should  be  put  in  error  and  the  case 
reversed  for  the  refusal  of  the  court  to  give  the  charge 
in  this  case.  The  rule  of  law  embodied  in  the  charge 
under  consideration  could  easily  have  been  framed  so 
that  it  would  not  be  open  to  the  vice  pointed  out,  and 
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yet  given  the  defendant  the  full  benefit  to  be  derived 
from  an  instruction  on  the  subject,  but  the  charge  as 
written  has  reference  to  and  includes  all  of  the  state's 
witnesses,  and  the  trial  court  should  not  be  put  in  error 
for  refusing  it  when  it  is  abstract  as  referred  to  one  or 
more  of  the  state's  witnesses.  As  said  by  the  writer  in 
the  opinion  of  the  court  in  Naugher  v.  State,  supra,  60 
South.  458,  when  practically  the  same  charge  was  under 
consideration :  "The  charge,  viewed  in  the  light  of  the 
evidence,  had  a  tendency  to  raise  a  question  as  to  some 
of  the  state's  witnesses  that  was  not  involved  or  at  issue 
on  the  trial,  and  as  applied  to  these  witnesses  the  charge 
was  not  based  on  the  evidence,  and  was  [therefore]  ab- 
stract. The  trial  court  should  not  be  put  in  error  for 
refusing  a  charge  raising  a  question  or  matters  not  at 
issue  on  the  trial,  or  that  is  abstract." — Naugher  v. 
State,  supra,  and  authorities  there  cited.  ' 
The  application  for  a  rehearing  is  overruled. 


Sellers  v.  The  State. 

Shooting  Into  Dwelling  House. 

(Decided  February  6,  1913.    61  South.  485.) 

1.  Indictment  and  Information;  Language  of  Statute. — As  a  gen- 
eral rule  the  offense  may  be  charged  in  the  language  of  the  statute 
where  the  statute  creates  an  offense  uiricnown  to  the  common  law 
and  describes  its  constituents. 

2.  Same. — Section  6897,  Code  1907,  does  not  make  it  a  misde- 
meanor to  shoot  into  a  dwelling  house  accidentally  or  in  the  lawful 
exercise  of  the  right  of  self-defense,  and  hence,  an  indictment 
drawn  under  such  statute  is  insufficient  if  it  fails  to  charge  that 
the  shooting  was  done  unlawfully. 

3.  Same;  Defects;  Cured  hy  Evidence. — Where  the  Indictment  for 
shooting  into  a  dwelling  house  did  not  negative  an  accidental  shoot- 
ing or  a  shooting  in  self-defense  the  defect  was  not  cured  by  evi- 
dence showing  conclusively  that  whoever  did  the  shooting  did  It 
neither  accidentally  nor  in  self-defense. 


Digitized  by 


Google 


7]  OP  ALABAMA.  79 

[Sellers  v.  The  State.] 

4.  Assaults;  Evidence, — Where  the  evidence  of  the  state's  wit- 
nesses tended  to  show  that  the  persons  who  did  the  shooting  which 
entered  the  dwelling  were  walking  and  had  no  horse,  and  that  sub- 
sequently on  the  same  night  the  same  persons  returned  on  horse- 
back and  again  shot  into  the  house,  and  the  defendants  admitted 
that  they  passed  the  house  and  heard  the  shooting,  and  that  although 
they  were  walking,  they  were  leading  a  horse,  and  that  they  met 
two  unknown  persons  who  had  no  horse,  and  offered  to  prove  that 
two  persons  residing  in  the  neighborhood  each  had  a  horse  stolen 
or  taken  out  of  his  lot  and  ridden  on  the  night  of  the  shooting,  such 
evidence  was  competent  as  tending  to  corroborate  defendant's  theory 
that  the  shooting  was  done  by  such  unknown  person,  and  that  It 
was  such  persons  on  the  stolen  horses  who  did  the  shooting. 

5.  Trial;  Reception  of  Evidence. — ^It  was  error  for  the  trial  court 
to  exclude  questions  propounded  by  defendant's  counsel  without 
permitting  him  to  state  what  he  expected  to  prove  thereby  In  order 
that  the  relevancy  thereof  might  be  reviewed  on  appeal. 

Appeal  from  Pike  County  Law  Court. 
Heard  before  Hon.  T.  L.  Bobum. 
George  Sellers  was  convicted  of  shooting  into  a  dwell- 
ing house  and  he  appeals.    Reversed  and  remanded. 

E.  R.  Bbannan^  for  appellant.  Counsel  discusses  the 
demurrers  to  the  indictment  with  the  insistence  that 
they  should  have  been  sustained,  but  cites  no  authority 
in  support  thereof.  It  is  a  rule  of  evidence  that  where 
the  court  sustains  an  objection  to  a  question,  the  de- 
fendant should  suggest  to  the  court  the  purpose  in  ask- 
ing the  questions  and  the  testimony  sought  to  be  elic- 
ited in  order  to  determine  its  admissibility  and  mate- 
riality, and  that  unless  this  is  done,  the  court  on  appeal 
will  not  review  the  same. — Harris  v.  Basden,  162  Ala. 
369;  /2o6erf«  v.  The  State,  68  Ala.  515.  The  evidence  of 
Dr.  Crowder  was  hearsay  and  should  have  been  exclud- 
ed.— Marks  v.  Hastings,  101  Ala.  165;  Mclntyre  v. 
White,  124  Ala.  177. 

R.  C.  Brickell^  Attorney  General,  and  W.  L.  Mar- 
tin^ Assistant  Attorney  General,  for  the  State.  Coun- 
sel discuss  the  assignments  of  error,  but  without  cita- 
tion of  authority. 
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THOMAS,  J.— Section  6897  thus  provides:  "Any 
person  who  shoots  a  pistol  or  other  firearm  ♦  ♦  ♦ 
at,  into,  in,  through,  or  against  a  dwelling  house,  etc., 
shall  be  guilty  of  a  misdemeanor,  and  on  conviction 
fined  not  more  than  one  thousand  dollars,"  etc. 

The  defendant  was  arrested  and  tried  in  the  law 
court  of  Pike  county  on  affidavit  and  warrant  charging 
(omitting  other  averments  immaterial  to  the  considera- 
tion here)  that  defendant  "shot  a  pistol  or  other  fire- 
arm at,  into,  in,  through  or  against  a  dwelling  house  the 
property  of  affiant."  The  defendant  interposed  a  demur- 
rer thereto  on  the  ground,  first,  that  it  charged  no  of- 
fense, and,  second,  that  it  failed  to  allege  that  the  shoot- 
ing was  unlawfully  done. 

The  general  rule  is.  that  when  a  statute  creates  a  new 
offense,  unknown  to  the  common  law,  and  describes  its 
constituents,  the  offense  may  be  charged  in  the  lan- 
guage of  the  statute. — Lodano  r.  State,  25  Ala.  64; 
Smith  i\  State,  22  Ala.  54;  and  authorities  cited  in  1 
May.  Dig.  p.  823. 

Rut  every  rule  has  its  exceptions.  It  will  be  observed 
that  the  affidavit  or  information  in  this  case  follows  lit- 
erally the  language  of  the  statute;  yet  we  are  of  opinion 
that  it  is  not  sufficient  to  charge  the  offense  condemned 
by  the  statute,  for  the  reason  that,  in  order  to  uphold 
the  statute,  we  are  constrained  to  construe  it  as  intend- 
ed to  prohibit  the  willful  or  intentional  shooting  at, 
into,  in,  through,  or  against  the  dwelling  of  another, 
and  when  not  acting  in  self-defense.  We  are  not  of  opin- 
ion that  the  statute  w^as  designed  to  make  it  an  offense 
to  accidentally  shoot  into  another's  dwelling,  in  the  ab- 
sence of  criminal  negligence  causing  the  accident;  nor 
do  we  think  it  was  intended  to  render  criminal  the 
shooting  into  such  dwelling,  when  the  person  doing  the 
shooting  was  at  the  time  in  the  act  of  defending  himself 
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against  the  felonious  attack  of  another  under  such  cir- 
cumstances that  he  wouhl  be  justified  under  the  general 
law  of  self-defense. — Davenport  v.  State,  112  Ala.  50,  20 
South.  971.  Hence,  under,  our  construction  of  the  stat- 
ute, it  is  not  every  shooting  into  another's  dwelling  that 
will  constitute  an  offense  under  it;  and  therefore  an  in- 
formation or  indictment  that  merely  charges  that  a 
named  person  "shot  a  pistol  or  other  firearm  at,  into, 
in,  through,  or  against  the  dwelling  house"  of  another 
designated  person  charges  no  offense,  since  included  in 
the  charge  are  acts  which  are  innocent,  such  as  a  shoot- 
ing done  accidentally  or  one  done  in  the  lawful  exercise 
of  the  right  of  self-defense.  It  would  have  been  no  an- 
swer or  defense  to  the  charge,  as  here  preferred,  if  the 
defendant,  under  the  plea  of  not  guilty,  had  shown  that 
the  shooting  was  entirely  accidental  or  in  self-defense, 
for  it  would  still  be  a  shooting  into  the  house  of  another, 
which  is  all  that  is  charged.  The  information  or  indict- 
ment, in  order  to  be  suflBcient  in  charging  the  offense 
condemned  by  the  statute,  should  charge  that  the  per- 
son "unlawfully"  or  "contrary  to  law"  "shot  a  pistol  or 
other  firearm  at,  into,  in,  through,  or  against"  such 
dwelling  house,  thereby  excluding  the  idea  that  it  was 
done  accidentally  or  in  self-defense. 

Section  6893  makes  it  an  offense  to  present  a  pistol  or 
other  firearm  at  another.  It  has  l)een  construed  by  our 
Supreme  Court  as  not  intending  to  render  criminal  the 
presenting  of  a  pistol  or  other  firearm  at  another  when, 
under  the  circumstances,  the  act  was  justified  by  the 
general  law  of  self-defense. — Davenport  v.  State,  112 
Ala.  50,  20  South.  971,  supra.  And  the  form  prescribed 
by  the  (^ode  for  an  indictment  under  that  section  reads : 

"A.  B.  did  unlawfully  present  a  firearm  at  C.  D." — 
Code,  §  7161,  form  60;  Elmore  v.  State,  140  Ala.  184,  37 
South.  156.     The  word  "unlawfully"  here  employed  in 
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the  indictment  is  not  found  in  the  statute  itself  creating 
the  offense;  yet  the  Legislature  deemed  its  use  essential 
in  charging  the  offense  intended  to  be  condemned  by  the 
statute,  which  supports  the  conclusion  we  here  reach 
that  it  or  its  equivalent  is  necessary  in  charging  an  of- 
fense under  the  statute  we  are  considering. 

While  the  evidence  here  shows  conclusivly  that  the 
person,  whoever  it  was,  that  shot  into  the  dwelling  house 
of  the  prosecutor  did  so  neither  accidentally  nor  in  self- 
defense,  yet  this  cannot,  of  course,  alter  the  necessity 
for  enforcing  the  essential  rules  of  pleading  requiring 
that  the  information  itself  charge  an  offense. 

The  evidence  for  the  defendant  tended  to  show  that 
while  he  and  his  companion,  when  en  route  home  from 
Linwood  on  the  night  of  the  shooting  and  near  the  time 
thereof,  did  pass  along  the  public  road  by  prosecutor's 
house,  where  the  shooting  was  done,  yet  neither  of  them 
did  it,  nor  had  anything  to  do  with  it,  nor  knew  who 
did;  but  that  they  heard  the  shooting  some  time  after 
they  passed  prosecutor's  house,  having  met,  before  they 
heard  it  and  shortly  after  they  passed  prosecutor's 
house,  two  unknown  persons  in  the  public  road  going 
in  the  direction  of  prosecutor's  house,  whom  they  were 
unable  to  recognize,  and  unable  to  tell  whether  they 
were  black  or  white,  on  account  of  the  darkness.  If  de- 
fendant and  his  companion  be  believed,  the  description 
of  these  unknown  persons,  who,  according  to  their  testi- 
mony, were  walking  and  had  no  horse,  more  nearly  cor- 
responded to  that  of  the  persons  who  did  the  shooting, 
described  by  the  state's  witnesses  as  walking  and  hav- 
ing no  horse,  than  defendant  and  his  companion,  who, 
as  the  latter  state,  were  walking,  but  were  leading  a 
horse. 

The  evidence  for  the  state  showed  further  that  the 
persons  who  did  the  shooting,  though  being  on  foot  at 
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the  time  and  having  no  horse,  subsequently  on  the  same 
night,  and  some  time  after  the  first  shooting,  returned 
to  prosecutor's  house  on  horseback  and  again  shot  into 
it,  and  that  upon  examination   of   some   of   the   horse 
tracks  the  next  morning,  some  of  them  had  a  peculiarity 
like  those  usually  made  by  defendant's  horse.     After 
this  and  other  material  evidence  by  the  state  tending  to 
show  that  defendant  was  one  of  the  persons  engaged  in 
the  shooting,  and  after  the  evidence  by  the  defendant 
tending  to  explain,  consistent  with  his  innocence,  his 
presence  with  his  horse  and  companion  near  the  scene 
of  the  crime  just  before  the  shooting  occurred,  and  his 
entire  absence  at  the  time  thereof  and  at  the  time  of  the 
second  shooting,  and  after  the  evidence  for  the  defendant 
tending  to  show  that  the  shooting  may  have  been  done 
by  two  unknown  persons,  whom  he  and  his  companion 
met  walking  in  the  road  that  night,  the  defendant  then 
introduced  two  witnesses,  who  each  resided  in  the  neigh- 
borhood of  the  crime,  and  to  each  of  whom  he  propound- 
ed the  following  question :    "If  his  (witness')  horse  was 
stolen  or  taken  out  of  his  lot  and  ridden  on  the  night 
of  the  shooting  by  an  unknown  party  or  parties,  and 
without  his  consent?"     In  the  face  of  the  state's  evi- 
flence  that  the  persons,  who  were  afoot,  and  who  shot 
into  the  house  the  first  time,  were  the  same  persons  who 
later  returned  on  horseback  and  shot  into  it  a  second 
time,  we  can  readily  conceive  how  an  affirmative  an- 
swer to  this  question  would,  if  properly  connected,  be 
competent  evidence,  as  it  would  be  a  circumstance  tend- 
ing to  support  the  theory  of  defendant's  evidence  that 
the  first,  as  well  as  the  second,  shooting  was  done  by  the 
two  unknown  persons  referred  to,  and  that  it  was  not 
defendant,  but  these  persons  on  these  stolen  horses  who 
were  at  prosecutor's  house  doing  the  second  shooting. 
Of  course  some  of  the  state's  witnesses  swore  that  they 
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recoji^iiized  the  defendant  as  one  of  the  two  parties  at 
the  first  and  second  shooting,  but  it  was  for  the  jury  to 
say,  from  all  the  evidence,  whether  or  not  it  was  the  de- 
fendant; and  he  had  the  right  not  only  to  oflfer  positive 
evidence  that  it  was  not  he,  but  circumstantial  evidence 
to  show  that  it  was  somebody  else. 

To  this  question  stated,  however,  the  solicitor  object- 
ed, and  the  court  sustained  the  objection.  The  defend- 
ant's counsel  then  rose  and  asked  permission  to  make 
known  to  the  court  what  he  expected  and  proposed  to 
prove  by  the  witnesses;  The  court  refused  to  let  de- 
fendant's counsel  state  what  he  expected  to  prove  by 
the  witnesses,  and  refused  to  permit  the  question  to  be 
asked  the  witness.  To  these  several  actions  of  the  court 
the  defendant  separately  excepted.  In  this  we  are  of 
opinion  the  court  was  in  error.  The  rule,  which  seems 
to  l)e  settled  by  the  decisions  of  our  Supreme  Court,  is 
that,  when  an  objection  is  sustained  to  a  question  pro- 
pounded to  a  witness,  the  party  asking  the  question 
should  then  make  known  to  the  court  the  testimony  he 
seeks  to  elicit  from  the  witness  in  order  that  the  court 
may  determine  whether  or  not  the  evidence  sought  is 
relevant  and  competent. 

It  is  further  settled  that  on  appeal,  when  error  is 
I)redicated  upon  an  exception  to  the  action  of  the  trial 
<-ourt  in  sustaining  an  objection  by  the  other  party  to 
questions  propounded  to  a  witness,  the  trial  court  will 
not  be  put  in  error,  unless  it  appears  that  it  was  made 
known  to  the  court  what  testimony  it  was  expected  to 
elicit  by  the  question,  and  unless  it  further  appears  that 
it  was  material  to  the  issues  in  the  case. — Harris  v.  Bas- 
den,  162  Ala.  369,  50  South.  S21 ;  Snodgrass  v,  Caldwell, 
90  Ala.  319,  7  South.  834 ;  Insurance  Co.  v.  Moog,  78 
Ala.  284,  56  Am.  Rep.  31 ;  Roberts  i\  State,  68  Ala.  515. 
Here  we  do  not  know  what  answer  the  witness  would 
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have  given  to  the  question,  and  cannot  say,  therefore, 
whether  it  would  be  material  to  the  issue;  but  our  lack 
of  information  is  not  due  to  any  failure  or  neglect  on 
the  part  of  defendant's  counsel  to  attempt,  by  estab- 
lished methods,  to  properly  inform  us  and  the  court  be- 
low, but  to  the  action  of  the  trial  court  in  refusing  to 
permit  him  to  do  so.  In  this  the  court  was  in  error. 
The  Constitution  guarantees  to  the  accused  the  right  to 
be  heard  by  himself  and  counsel,  or  either.  If  the  court 
feared  that  a  statement  from  defendant\s  counsel  as  to 
what  he  expected  to  prove  by  the  witness  might  improp- 
erly prejudice  the  jury,  the  court  should  have  had  the 
jury  to  I'etire,  pending  the  hearing;  but  certainly  the 
court  should  not  have  foreclosed  the  defendant's  coun- 
sel of  his  right  to  be  heard,  and  thereby  rendered  it  im- 
possible for  a  reviewing  court  to  pass  on  the  relevancy 
and  competency  of  the  testimony  he  offers  to  produce. 

There  are  other  errors  in  the  record;  but,  as  they 
were  without  injury  to  defendant,  we  deem  it  unneces- 
sary to  consider  them.  For  those  pointed  out  the  judg- 
ment of  the  lower  court  is  reversed,  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


Bartlett  v.  The  State. 

Violating  Prohibition  Law. 

(Decided  February  4,   1013.     00   South.  938.) 

1.  Charge  of  Court;  Directing  Verdict. — Where  there  Is  a  con- 
flict in  the  evidence,  a  verdict  cannot  be  properly  directed  in  a 
criminal  case. 

2.  Appeal  and  Error;  Harmless  Error;  Instructions. — Where  the 
ftne  assessed  by  a  jury  was  many  times  the  actual  minimum,  if 
there  was  error  in  the  charge  as  to  the  amount  of  the  minimum 
fine,  it  was  error  without  injury. 
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3.  Evidence;  Other  Offenses. — While  as  a  general  rule  evidence  of 
other  offenses  not  connected  with  the  crime  charged  is  not  admis- 
sible in  evidence,  yet  where  the  defendant  claimed  that  he  was 
being  iiersecuted  by  the  prosecutor  who  has  just  previously  thereto 
prosecuted  him  for  vagrancy  in  ttiat  he  sold  unlawfully  Intoxicating 
liquors,  it  was  competent  to  show  in  rebuttal  that  he  pleaded  guilty 
to  such  prosecution,  and  paid  the  fine. 

Appeal  from  Montgomery  City  Court. 

Heard  before  Hon.  Armstbad  Brown. 

R.  L.  Bartlett  was  convicted  of  vagrancy  in  unlaw- 
fully selling  intoxicating  liquors,  and  he  appeals.  Af- 
firmed. 

Mark  D.  Brain ard,  for  appellant.  No  brief  reached 
the  Reporter. 

R.  C.  Brickell,  Attorney  General,  and  W.  L.  Martin, 
Assistant  Attorney  General,  for  the  State.  It  is  com- 
petent to  introduce  evidence  of  the  sale  of  liquor. — 
Moss  V.  The  State,  58  South.  62.  The  evidence  of  con- 
viction of  former  offense  was  admissible  in  rebuttal. — 
Pugh  V,  The  State,  59  South.  936;  Ingram  v.  The  State, 
36  Ala,  247. 

THOMAS,  J. — The  defendant,  on  appeal  to  the  city 
court  of  Montgomery,  was  there  tried  and  convicted  on 
complaint  of  the  solicitor,  based  upon  a  warrant  and 
affidavit  charging  defendant  with  vagrancy,  in  violation 
of  subdivision  4  of  section  7843  of  the  Code,  defining 
as  a  vagrant  "any  person  ♦  ♦  ♦  who  unlawfully  sells 
or  barters  any  spirituous,  vinous  or  malt  or  other  intox- 
icating liquors."  In  support  of  this  charge  the  state 
offered  evidence  tending  to  show  such  unlawful  sale; 
and  the  affirmative  charge  requested  by  defendant  was 
thereofore  properly  refused. 

Though  this  court  is  inclined  to  the  view  that  that 
portion  of  the  oral  charge  of  the  court  to  which  excep- 
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tion  was  taken,  instructing  the  jury  that  the  minimum 
fine  in  cases  like  this,  if  they  should  find  defendant 
guilty,  was  f  50,  was  erroneous,  yet  we  do  not  deem  it 
necessaiy  to  decide  the  question,  since,  if  the  court  was 
in  error  in  this  particular  it  was  clearly  error  without 
injury,  because  the  fine  assessed  by  the  jury  on  convic- 
tion was  |300,  far  in  excess  of  even  the  minimum  stated. 
The  general  rule  is  that  proof  of  other  and  distinct 
and  separate  crimes  committed  by  a  defendant  is  not 
admissible  in  support  of  a  prosecution  against  him 
for  one  not  in  any  way  connected  with  them,  yet  it  af- 
firmatively appears  from  the  record  in  this  case  that  the 
evidence  offered  by  the  state  to  show  that  the  prosecu- 
tor in  the  present  case  previously  prosecuted  the  de- 
fendant on  a  similar  charge,  and  that  defendant  pleaded 
guilty  and  paid  the  fine,  while  inadmissible  as  a  gen- 
eral proposition,  was  made  admissible  in  this  case  by 
the  act  of  the  defendant  himself,  since  he  testified  that 
the  prosecutor  "had  it  in  for  him,"  and  had  previously 
prosecuted  him  on  a  similar  charge,  seeking  thereby  to 
convey  the  idea  that  he  (defendant)  was  innocent  then, 
and  is  innocent  now,  and  is  being  persecuted  by  the 
prosecutor.  This  evidence  of  defendant  that  he  had 
been  before  recently  prosecuted  on  a  similar  charge  by 
the  same  person  was  illegal,  irrelevant,  incompetent, 
and  immaterial  testimony ;  but  he  drew  it  out,  and  can- 
not complain  now  that  the  state  was  permitted  to  rebut 
its  inferences  by  showing  that  the  prosecutor  named 
was  a  deputy  sheriff,  and  that  at  the  time  he  arrested 
and  prosecuted  defendant,  as  testified  to  by  the  latter, 
the  defendant  pleaded  guilty  and  paid  the  fine,  thereby 
contradicting  inferentially  the  implication  of  the  de- 
fendant that  the  prosecutor  was  acting,  either  then  or 
now,  from  evil  motives  and  persecuting  an  innocent 
man.    The  defendant  opened  the  door  to  this  illegal  tes- 
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timony  by  oflfering  illegal  testimony  it  was  designed  to 
rebut,  thereby  making  it  admissible. — Wall  v.  State,  2 
Ala.  App.  170,  56  South.  57. 

We  find  no  error  in  the  record,  and  the  judgment  of 
the  court  below  is  affirmed. 

Affirmed. 


Johnson  v.  The  State. 

Aiding  an  Escape. 

(Decided   February   4,   1913.     <50  South.  973.) 

1.  hJftrapr:  Aidinf/:  Jtidictmcnt. — An  indictment  charging?  that  the 
defendant  pried  open  the  bars  of  the  window  in  a  room  in  a  jail 
in  which  a  named  person  was  confined,  charged  with  a  felony,  with 
Intent  to  aid  and  facilitate  his  escape,  was  not  defective  l)ecause 
it  did  not  charge  that  sucli  act  was  useful  to  aid  the  prisoner  in 
escai)inK.  as  the  act  charged  imimrts  usefulness  to  that  end. 

2.  liiamc:  J n«t ructions. — Under  an  indictment  charging  that  the 
defendant  pried  open  the  bars  of  a  window  in  a  room  of  a  jail  in 
which  a  named  person  was  confined,  charged  with  a  felony,  with 
the  intent  to  aid  and  facilitate  the  escape  of  sudi  person,  a  charge 
asserting  that  it  was  not  neci'ssary  that  defendant  should  have 
actually  performed  the  manual  lalor  or  pried  the  bar.  but  if  there 
was  a  conspiracy,  and  he  entered  into  it  to  aid  or  assist  the  escape 
of  other  felors,  then  lie  would  be  guilty  of  aiding  and  assisting, 
was  not  fatally  defective  as  hyi)othesizlng  defendant's  aid  In  tiie 
escape  of  persors  who  were,  in  fact,  felons,  instead  of  i)ersons  con- 
fined on  a  charge  of  felony. 

3.  i^a)nc.—  Vm\er  such  an  indictment,  and  under  evidence  show- 
ing without  ccmflict  that  the  person  therein  confined  had  been  con- 
victed of  murder,  the  defendant  was  not  prejudiced  by  the  inad- 
vertent use  of  the  word,  felon,  to  describe  the  i)erson  whose  escape 
was  alleged  to  have  been  aided. 

APPB.VL  from  Shelby  County  Court. 

Heard  before  Hon.  E.  S.  Lyman. 

Julius  Johnson  appeals  from  a  conviction  for  aiding 
a  felon  to  escape.    Affirmed. 

The  indictment  is  as  follows  (omitting  formal  charg- 
ing part)  :     "Julius  Johnson,  whose  name  is  otherwise 
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imkiiown  to  the  ^raml  jury,  did  aid  or  assist  Henry 
Hickman,  whose  name  is  to  thegrand  jury  otherwise  un- 
known, to  escape  from  the  county  jail  of  Shelby  county, 
Alabama,  in  which  he  was  lawfully  confined,  of  a  charge 
of  felony,  to-wit,  murder,  by  prizing  open  the  bars  of  a 
window  in  one  of  the  rooms  of  said  jail,  in  w^hich  room 
the  said  Henry  Hickman  was  confined.  The  said  prizing 
open  of  the  bar  of  said  window  was  done  with  the  intent 
to  facilitate  the  escape  of  said  Henry  Hickman."  (2) 
"Julius  Johnson,  with  the  intent  to  aid  and  facilitate 
the  escape  of  Henry  Hickman,  who  was  lawfully  con- 
fined in  the  ccmnty  jail  of  Shelby  county,  Alabama,  on 
a  charge  of  felony,  to-wit,  murder,  from  said  confine- 
ment in  said  jail,  prized  open  the  bars  of  a  window  in 
one  of  the  rooms  of  said  jail,  this  being  the  room  in 
which  the  said  Henry  Hickman  was  confined."  (3) 
Same  as  2.  (4)  Same  as  2,  with  the  added  averment, 
"such  act  or  way  being  useful  to  aid  the  said  Henry 
Hickman  in  escaping."  The  demurrers  were  that :  "It 
is  not  alleged  that  Hickman  was  lawfully  confined  on 
the  charge  of  murder  at  the  time  defendant  is  alleged 
to  have  aided  him  to  escape.  It  is  not  alleged  that  the 
act  or  acts  ascribed  to  the  defendant  were  done  to  aid 
or  assist  the  said  Hickman  to  escape.  It  is  not  averred 
that  the  acts  ascribed  to  the  defendant  were  done  with 
the  intent  to  aid  or  facilitate  the  said  Hickman  to 
escape  from  said  jail." 

Riddle^  Ellis,  Riddle  &  Pruet,  for  appellant.  The 
indictment  was  defective  and  subject  to  demurrer. — 
Section  6870,  Code  1907.  Statements  made  by  defend- 
ant prior  to  his  trial  not  amounting  to  a  confession, 
and  not  tending  to  connect  him  with  the  commission  of 
the  offense  are  not  admissible  against  him. — Stinson  t\ 
The  State,  3  Ala.  App.  74.    An  indictment  can  be  framed 
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SO  as  to  avoid  all  difficulties  as  to  yariancey  and  when 
there  is  a  variance  between  the  allegation  and  proof,  it 
is  fatal. — James  v.  The  State,  115  Ala-  82. 

R.  C.  Brickbll,  Attorney  General,  and  W.  L.  Martin^ 
Assistant  Attorney  General,  for  the  State.  The  indict- 
ment was  sufficient. — Sec.  6870,  Code  1907;  Hwrst  v. 
The  State,  79  Ala.  55;  Walker  v.  The  State,  91  Ala-  32. 
The  demurrer  went  to  the  indictment  as  a  whole,  and 
was  properly  overruled  unless  each  count  was  bad.  The 
motion  to  exclude  Strickland's  testimony  was  not  made 
until  after  the  question  had  been  answered,  and  hence, 
came  too  late. — Billingsley  v.  The  State,  96  Ala.  126; 
Downey  v.  The  State,  115  Ala.  108;  Stotoers  F.  Co.  v. 
Brake,  158  Ala.  679.  The  court's  charge  was  correct; 
Martin  v.  The  State,  89  Ala.  115;  Ew  parte  Bonner,  100 
Ala.  114;  Morris  v.  The  State,  146  Ala-  66. 

WALKER,  P.  J.— Each  count  of  the  indictment 
charged  that  the  defendant,  with  the  intent  to  aid  and 
facilitate  the  escape  of  a  named  person,  who,  it  was 
alleged,  was  lawfully  confined  under  a  charge  of  felony, 
prized  open  the  bars  of  a  window  in  the  room  of  the 
jail  in  which  such  person  was  at  the  time  confined.  It 
was  not  essential  to  the  sufficiency  of  the  indictment  as 
a  charge  of  the  commission  of  the  statutory  offense 
(Code,  §  6870)  that  it  contain  a  specific  averment  to 
the  effect  that  the  act  alleged  to  have  been  done  by  the 
defendant  was  useful  to  aid  the  prisoner  in  escaping,  as 
the  act  alleged — the  prizing  open  of  the  bars  of  a  win- 
dow of  the  room  in  which  the  prisoner  was  confined — in 
its  very  nature  imports  usefulness  to  the  prisoner  in 
aiding  him  to  escape. — Walker  v.  State,  91  Ala.  32,  10 
South.  30.  The  indictment  was  not  subject  to  demurrer 
on  either  of  the  grounds  assigned  against  it. 
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An  exception  was  reserved  to  the  following  state- 
ment made  by  the  court  in  the  course  of  its  oral  charge : 
^^I  say  that  it  is  not  necessary  that  the  defendant  should 
have  actually  performed  manual  labor,  or  prized  the 
bar,  but  if  there  was  a  conspiracy,  and  he  entered  into 
it  for  the  purpose  of  aiding  or  assisting  the  escape  of 
other  felons,  then  he  would  have  been  guilty  of  aiding 
and  assisting."  In  the  argument  of  the  counsel  for 
the  appellant  it  is  not  claimed  that  this  was  a  mis- 
statement of  the  rule  of  law  as  to  one's  criminal  respon- 
sibility for  the  acts  of  others  done  in  furtherance  of  a 
conspiracy  to  which  he  was  a  party  {Morris  v.  State, 
146  Ala-  66,  88,  41  South.  274) ;  but  the  criticism  is 
that  the  defendant's  participation  in  a  conspiracy  to 
aid  or  assist  in  the  escape  of  other  felons  was  hypothe- 
sized, and  that  it  was  stated  that  the  defendant  would 
have  been  guilty  if  he  so  participated,  and  it  is  insisted 
that  the  court  in  so  stating  fell  into  error,  because  the 
only  charge  made  in  the  indictment  was  in  reference  to 
the  defendant's  aiding  the  escape  of  one  who  was  al- 
leged to  be,  not  a  felon,  but  a  person  who  was  in  confine- 
ment on  a  charge  of  felony.  We  cannot  on  such  a 
ground  say  that  there  should  be  a  reversal  because  of 
the  statement  excepted  to.  The  court  did  not  in  that 
statement  affirm  that,  if  the  facts  hypothesized  were 
found  to  be  true,  the  defendant  was  guilty  of  the  oflfense 
charged  in  the  indictment,  or  that  he  should  be  con- 
victed, but  merely  that  he  was  guilty  of  aiding  and  as- 
sisting. On  the  hypothesis  stated,  he  was  so  guilty, 
and  it  cannot  be  said  that  the  statement  of  the  court 
to  that  effect  was  erroneous.  It  seems  that  any  mis- 
leading tendency  that  statement  may  have  had  must 
have  been  corrected  by  written  charge  "D,"  which  was 
given  at  the  request  of  the  defendant. 
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SinMlar  criticisms  are  aimed  at  other  parts  of  the 
court's  oral  charge  to  which  exceptions  were  reserved. 
We  find  nothing  to  support  such  criticisms  except  the 
obviously  inadvertent  use  by  the  court  of  the  word 
"felon"  to  describe  the  person  whose  escape  was  alleged 
in  the  indictment  to  have  been  aided  by  the  defendant. 
As  the  evidence  without  conflict  showed  that  at  the 
time  of  the  trial  that  person  had  l>een  convicted  of  mur- 
der, and  in  view  of  the  fact  that  the  court  gave  written 
charge  "D,"  requested  by  the  defendant,  we  cannot  con- 
clude that  the  defendant  was  prejudiced  by  the  court's 
refen'ing  to  such  person  as  a  felon. 

There  is  a  palpable  lack  of  merit  in  other  exceptions 
reserved  by  the  defendant. 

We  find  no  prejudicial  error  in  the  record. 

Aflftrmed. 


Barr  v.  The  State. 

Perjuri/. 

(Decided   January    Id,   1913.    (U    South.   30.) 

Perjury;  Jh«ucs;  Varianc<\ — Where  the  iudlctinent  charged 
that  the  defendant  swore  falsely  on  a  trial  under  an  indictment 
for  embezzling  |1 ,000.00,  and  the  proof  showed  that  he  had  been 
charged  by  separate  indictment  for  distinct  offenses  of  embezzle- 
ment, one  in  the  sum  of  .fl,0O0.0O,  and  the  other  in  the  sum  of 
$850.00,  and  that  he  had  been  convicted  under  the  indictment  charg- 
ing the  eml)ezzlement  of  .$850.00,  but  had  not  l)een  tried  under  the 
ot^er  Indictment,  the  variance  is  fatal  when  raised  hv  objections  to 
the  introduction  of  evidence  showing  a  conviction  on  a  different 
Indictment  from  that  described,  and  by  several  other  rulings  of 
the  wurt. 

Appeai.  from  Montgomery  City  Court. 
Heard  before  Hon.  Abmstead  Brown. 
Otto  T.  Barr  was  convicted  of  perjury  and  he  appeals. 
Reversed  and  remanded. 
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TiLLEY  &  Elmorb,  for  appellant.  The  variance  was 
fatal  and  was  properly  raised. — Jacobs  v.  The  State,  61 
Ala.  448;  Walker  v.  The  State^  96  Ala.  53;  Monkers  v. 
The  State,  87  Ala.  94;  Merktt  v.  The  State,  100  Ala.  42. 
The  court  erred  in  its  oral  charge.-— Peterson  v.  The 
State,  74  Ala.  34. 

R.  C.  Brickell^  Attorney  General,  and  W.  L.  Martin^ 
Assistant  Attorney  General,  and  Rushton,  Williams 
&  Crenshaw,  for  the  State.  Under  section  1542,  Code 
1907,  it  is  sufficient  to  state  the  substance  of  the  pro- 
ceedings, and  hence,  there  is  no  material  variance  as  to 
the  description  of  the  proceedings  in  which  the  defend- 
ant was  alleged  to  have  committed  the  perjury. — Mad- 
dox  i\  The  State,  2  Ala.  App.  214.  Defendant  could 
have  been  convicted  under  the  indictment  charging  em- 
bezzlement of  J1,000.00  by  proof  of  embezzlement  of 
f 850.00.— J[/wr/)%  V,  The  State,  6  Ala.  851;  Bates  v. 
The  State,  152  Ala.  77.  An  acquittal  or  conviction 
could  have  been  pleaded  to  a  subsequent  •indictment 
charging  perjury. — Foster  v.  The  State,  39  Ala.  229; 
State  V.  Johnson,  12  Ala.  840;  Jordan  v.  McDonald, 
151  Ala.  279;  Butler  v.  The  State,  22  Ala.  43. 

PELHAM,  J. — The  defendant  was  tried  and  con- 
victed on  an  indictment  charging  him  with  perjury. 
The  false  swearing,  constituting  the  offense  for  which 
the  defendant  was  on  trial  in  this  case,  is  alleged  in  the 
indictment  to  have  taken  place  in  the  trial  of  a  case  in 
which  the  same  defendant  was  charged  with  the  embez- 
zlement of  money  to  about  the  amount  of  fl,000.  On 
the  trial  of  the  case,  it  was  shown  by  the  evidence,  with- 
out dispute,  that  the  defendant  had  been  indicted,  at  a 
time  previous  to  the  finding  of  the  indictment  in  the 
case  on  trial  for  perjury,  by  the  same  grand  jury  for 
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two  separate  and  distinct  offenses  of  embezzlement.  In 
one  of  these  indictments,  the  defendant  was  charged 
with  embezzling  money  to  about  the  amount  of  f  1,000; 
and  in  the  other  indictment  he  was  charged  with  em- 
bezzling money  to  about  the  amount  of  |850.  The  evi- 
dence was  also  without  conflict  that  the  defendant  had 
never  been  tried  on  the  indictment  charging  him  with 
the  embezzlement  of  money  in  about  the  amount  of 
|1,000,  but  had  been  tried  and  convicted  on  the  indict- 
ment charging  him  with  the  embezzlement  of  money  to 
about  the  amount  of  f850.  The  indictment  for  perjury, 
upon  which  the  defendant  was  on  trial  in  this  case,  al- 
leged that  he  had  sworn  falsely  in  a  case  against  him 
that  had  been  previously  tried,  in  which  he  was  charged 
with  the  embezzlement  of  money  to  about  the  sum  of 
|1,000;  and  the  evidence  was  without  conflict  that  the 
defendant  was  under  indictment  for  such  an  offense 
charging  embezzlement  in  that  sum,  but  that  the  case 
had  not  b^n  tried.  The  defendant  made  timely  and 
appropriate  objection  to  the  introduction  of  evidence 
showing  that  he  had  been  tried  and  convicted  on  an 
entirely  different  indictment  than  that  described  in 
the  indictment,  charging  a  different  and  distinct  offense 
in  alleging  an  embezzlement  of  other  money  to  about 
the  amount  of  |850.  This  question  of  a  variance  is  also 
otherAvise  raised  on  several  of  the  rulings  of  the  trial 
court  going  to  this  proposition. 

The  judicial  proceeding  in  which  the  defendant  was 
charged  with  having  committed  perjury,  as  described 
and  alleged  in  the  indictment  against  him  for  perjury, 
and  upon  which  he  was  being  tried,  clearly  described 
and  had  reference  to  a  proceeding  under  the  indictment 
alleging  an  embezzlement  of  J1,000,  upon  which  he  had 
not  been  tried.     The  defendant  could  not,  then,  have 


Digitized  by 


Google 


7]  OP  ALABAMA.  96 

[Barr  v.  The  State.] 

been  properly  convicted  of  perjury  in  a  judicial  proceed- 
ing that  had  never  been  had. 

The  evidence  introduced  on  the  trial,  to  sustain  the 
offense  charged,  did  not  correspond  with  the  material 
allegations  of  the  indictment  as  to  the  description  of  the 
judicial  proceedings,  in  which  it  is  alleged  the  defendant 
had  sworn  falsely;  and,  as  the  defendant  raised  this 
question  by  timely  and  appropriate  objections,  the  case 
must  be  reversed  for  the  proceeding  alleged  in  the  in- 
dictment as  being  the  case  in  which  the  defendant  had 
sworn  falsely,  and  the  one  proven,  are  not  only  not 
the  same,  but  are  shown  to  be  distinct  and  different. — 
Walker  v.  State,  96  Ala.  53,  11  South.  401;  McClerkin 
V.  State,  105  Ala.  107,  17  South.  123;  Jackson  v.  State, 
156  Ala.  161,  47  South.  77. 

It  is  evident  that,  had  the  defendant  been  tried  and 
convicted  or  acquitted  on  the  first  of  the  indictments 
charging  embezzlement,  he  could  not  have  pleaded  for- 
mer jeopardy,  because  of  such  former  conviction  or  ac- 
quittal, upon  being  put  upon  trial  on  the  second.  They 
were  entirely  separate  indictments,  charging  distinct 
and  different  offenses  in  contemplation  of  law. — Gor- 
don V.  State,  71  Ala.  313.  The  disposition  we  have  made 
of  the  case  renders  discussion  of  other  matters  presented 
by  the  record  unnecessary. 

Reversed  and  remanded. 
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Barr  v.  The  State. 

Emhezzleinent. 

(Decided  January  10,  1913.     01  South.  40.) 

1.  Indictment  and  Information;  Issues;  Incorporation;  Pica; 
Time. — Uuder  section  G876,  Code  1007,  the  denial  of  incorporation 
must  be  interimsed  by  special  plea,  and  where  a  defendant  offers 
to  file  such  a  special  sworn  plea  denying  tlie  existence  of  a  cor- 
lK)ratlon,  before  the  selection  of  the  jury  for  his  trial,  he  offers 
the  plea  in  time,  and  raises  an  issue  of  fact. 

2.  Appeal  and  Error;  Harmless  Error;  Pleading. — Error  in  sus- 
raining  objection  to  a  si)ecial  plea  denying  corporate  existence  is  not 
rendered  harmless  by  the  statement  of  the  court  that  the  accused 
may  i)rove  the  non-existence  of  tlie  corporation  under  his  plea  of  not 
guilty,  since  thereby,  the  burden  of  proving  the  non-existence  of  a 
corpiU'ation  is  placed  upon  the  defendant,  whereas,  under  the 
special  plea  the  burden  rests  on  the  state. 

3.  tiame. — Although  the  bill  of  exception  recites  the  intt*oduction 
in  evidence  over  the  objection  of  defendant  of  a  paper  punwrting 
to  be  a  certified  copy  of  the  charter  of  the  corporation  mentioned 
in  the  indictment,  but  the  paper  was  not  set  out  nor  descrilied 
therein,  the  court  cannot  declare  that  the  error  in  sustaining  objec- 
tions to  defendant's  special  plea  denying  the  existence  of  the  cor- 
IK»ration  was  rendered  harmless  by  the  undisputed  evidence  of  cor- 
lM)rate  existence. 

4.  Eridenve;  Confessions. — Gratuitous  confessions  by  a  defendant 
not  induced  by  any  improper  influence  of  hope  or  fear  are  admis- 
sible. 

5.  Embezzlement;  Evidence. — Where  on  the  trial  the  evidence 
showeil  a  sale  by  defendant  of  the  property  of  his  principal,  and  of 
his  receipt  and  continued  retention  of  the  purchase  price  without 
an  accounting  therefor,  there  was  sufficient  evidence  of  the  corpus 
delitci  to  justify  the  admission  of  defendant's  confession  of  the  em- 
bezzlement.   * 

(».  Same;  Elements;  Agency. — In  order  to  establish  embezzlement, 
the  state  nuist  show  that  defendant  was  the  agent  of  the  principal 
named  in  the  indictment,  and  that  the  money  charged  to  have  been 
embezzled  was  received  by  defendant  as  such  agent. 

7.  Same:  Instructions. — Where  the  evidence  justifies  the  inference 
tliat  defendant  fraudulently  appropriated  money  belonging  to  his 
principal,  though  he  had  no  purpose  to  do  so  at  the  time  he  received 
it,  charges  predicating  the  right  of  an  acquittal  on  a  finding  that 
he  did  not  Intend  to  embezzle  the  money  at  the  time  lie  received  it, 
was  improper,  for  although  he  had  no  such  intent  at  the  time,  yet 
if  he  subsequently  entertained  it  when  he  appropriated  the  money  to 
his  own  use,  he  was  guilty. 
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Appeal  from  Montgomery  City  Court. 

Heard  before  Hon.  Aemstead  Brown. 

Otto  T.  Barr  was  convicted  of  embezzlement,  and  he 
appeals.    Reversed  and  remanded. 

The  embezzlement  charged  was  that  of  funds  of  the 
White  Company,  a  corporation  organized  under  the 
laws  of  the  state  of  Ohio,  which  came  into  defendant's 
possession,  as  agent  of  said  company.  Before  entering 
into  the  trial  of  the  case,  defendant  offered  to  plead  a 
denial  of  the  existence  of  the  White  Company  as  a  cor- 
poration, and  to  that  end  filed  a  sworn  plea;  but  the 
court  refused  to  allow  the  plea  to  be  filed. 

The  following  is  charge  14,  refused  to  defendant :  "If 
the  state  has  failed  to  prove,  to  the  satisfaction  of  the 
jury,  that  the  defendant  was  the  agent  of  the  White 
Company,  and  as  such  agent  received  the  money,  the 
jury  will  find  him  not  guilty." 

"(15)  If,  on  consideration  of  all  the  evidence  in  this 
case,  you  can  reasonably  conclude  that  the  defendant, 
at  the  time  he  received  the  money,  had  no  intention  of 
embezzling  the  same,  or  fraudulently  converting  it  to 
his  OAvn  use,  then  it  is  your  duty  to  acquit  him." 

TiLLFJY  &  Elmore^  for  appellant.  The  defense  of  non- 
existence of  corporate  character  when  relied  on  must  be 
interposed  by  special  sworn  plea. — Section  6876,  Code 
1907.  The  plea  was  filed  in  time.— 12  Cyc.  261 ;  State 
17.  Vaughan,  121  Ala.  41;  Gunter  v.  The  State ^  83  Ala. 
96;  Western  v.  The  State,  63  Ala.  155;  Faulk  v.  The 
State,  52  Ala.  415;  National  Fert.  Co.  v.  Holland,  107 
Ala.  412.  The  statement  of  the  court  that  its  non-exist- 
ence could  be  shown  under  defendant's  plea  of  not  guilty 
did  not  cure  the  error  as  it  lightened  the  state's  burden 
of  proof  and  put  a  burden  on  the  defendant  that  the 
statute  did  not  contemplate.  The  mere  receipt  of  money 
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and  failure  to  account  therefor  was  not  embezzlement. 
— Henderson  v.  The  State,  29  South.  799;  Johnson  v. 
The  State,  37  South.  937.  Hence,  the  corpus  delicti  had 
not  been  so  shown  as  to  authorize  the  admission  of  con- 
fessions.— Matthews  V.  The  State,  55  Ala.  187;  Smith 
V.  The  State,  133  Ala.  145 ;  Stringer  v.  The  State,  135 
Ala.  145;  Stringer  v.  The  State,  135  Ala.  60.  The 
confessions  were  not  voluntary,  and  hence,  were  inad- 
missible.— Jackson  v.  Tlie  State,  83  Ala.  76 ;  Sample  v. 
The  State,  1  Ala.  App.  89;  Stallings  v.  The  State,  142 
Ala.  112.  The  court  erred  in  qualifying  the  right  of 
defendant  to  retain  the  money  under  a  bona  fide  claim. 
— Morrisette  v.  The  State,  77  Ala.  71.  The  court  erred 
in  refusing  charge  15. — Carr  v.  The  State,  104  Ala.  43. 
Also  in  refusing  charge  13. — Reeves  v.  The  State,  95  Ala. 
31.  Charge  5  should  have  been  given  on  the  same  au- 
thority. 

R.  C.  BuiCKKLL^  Attorney  General,  and  W.  L.  Maetin, 
Assistant  Attorney  General,  and  Rushton^  Wiluams  & 
('ttENSHAw,  for  the  State. 

WALKER,  P.  J. — Under  the  provision  of  section 
6876  of  the  Code,  the  defendant  was  entitled,  before 
entering  upon  the  trial,  to  cast  upon  the  state  the  bur- 
den of  proving  the  existence  of  the  corporation,  men- 
tioned in  the  indictment,  by  denying  such  corporate  ex- 
istence by  a  sworn  plea. — West  v.  State,  168  Ala.  1,  53 
South.  277.  The  issue  raised  by  such  a  plea  is  one  of 
fact,  and  may  be  regarded  as  having  been  made  "before 
entering  upon  such  trial,"  within  the  meaning  of  that 
expression,  as  it  is  used  in  the  statute,  when  the  plea  is 
filed  l)efore  the  selection  of  the  triers  of  the  facts.  Some 
sui)port  for  this  conclusion  is  found  in  the  ruling  made 
in  the  case  of  National  Fertilizer  Co.  v,  Holland,  107 
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Ala.  412,  18  South.  170,  54  Am.  St.  Rep.  101.  In  that 
ease  it  was  held  that  a  motion  to  suppress  a  deposition, 
which  is  required  to  be  made  before  entering  on  the 
trial  (Code,  §  4042),  was  not  too  late,  though  made 
after  both  parties  had  announced  that  they  were  ready 
for  trial ;  the  court  expressing  the  opinion  that  the  rule 
announced  in  the  case  of  Morgan  v.  Wing,  58  Ala.  301, 
that  such  motion  is  too  late  when  made  for  the  first  time 
after  both  parties  had  expressed  themselves  satisfied 
with  a  jury  impanelled  for  the  trial,  was  not  to  be  ex- 
tended further  than  as  there  stated.  It  aflSrniatively 
appears,  from  the  bill  of  exceptions,  that,  before  the 
jury  was  selected,  the  defendant  offered  to  file  his  sworn 
plea  denying  the  existence  of  the  White  Company,  the 
alleged  corporation  of  which  the  indictment  averred 
that  he  was  the  agent;  and  the  minute  entry  indicates 
that  the  first  action  of  the  court,  after  the  case  was 
taken  up,  was  to  sustain  the  objection  of  the  solicitor 
to  the  defendant's  being  permitted  to  file  that  plea.  The 
court  was  in  error  in  that  ruling. 

This  error  was  not  rendered  harmless  by  the  offer 
with  which  the  court  accompanied  its  ruling  to  permit 
the  defendant  to  prove,  under  his  plea  of  not  guilty,  the 
matter  contained  in  the  special  plea.  That  offer  did 
not,  as  a  permission  to  file  the  sworn  plea  would  have 
done,  enable  the  defendant  to  cast  upon  the  state 
the  burden  of  proving  the  existence  of  the  corporation 
mentioned. 

Nor  does  the  bill  of  exceptions  enable  us  to  aflSrm 
that  the  error  was  rendered  harmless  by  the  state's  ad- 
ducing undisputed  evidence  of  the  existence  of  that  cor- 
poration. It  recites  the  introduction  in  evidence,  over 
the  defendant's  objection,  of  "a  paper  purporting  to  be 
a  certified  copy  of  the  charter  of  the  White  Company" ; 
but  that  paper  is  not  set  out,  nor  is  it  so  described  as  to 
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enable  us  to  decide  that  it  constituted  evidence  of  the 
fact  sought  to  be  established  by  it. 

It  is  insisted,  in  argument,  that  the  testimony  as  to 
the  defendant's  admitting  the  embezzlement  was  subject 
to  the  objections  made  to  it  on  the  grounds  that  there 
Avas  an  absence  of  other  evidence  of  the  corpus  delicti, 
and  of  the  required  preliminary  showing  that  the  con- 
fession was  freely  and  voluntarily  made.  It  does  not 
appear,  from  the  record,  that  the  testimony  was  sub- 
ject to  objection  on  either  of  the  grounds  mentioned. 
It  was  preceded  by  evidence  of  the  sale  by  the  defend- 
ant of  the  property  of  his  principal  and  of  his  receipt, 
and  continued  retention  of  the  purchase  price,  with- 
out any  accounting  to  his  principal  therefor,  in  such  cir- 
cumstances as  to  furnish  some  supi)ort  for  a  conclusion 
that  he  embezzled  or  fraudulently  converted  it  to  his  own 
use. 

And  certainly  it  cannot  be  said  that  the  evidence, 
which  disclos(Hl  the  occasion  and  attending  circum- 
stances of  the  making  of  the  incriminating  admissions 
testified  to,  was  not  such  as  to  warrant  the  court  in  con- 
cluding that  they  were  wholly  gratuitous  on  the  part  of 
the  defendant,  and  were  not  induced  by  any  improper 
influence  of  hope  or  fear  brought  to  bear  upon  him. — 
{Jrcen  v,  State,  168  Ala.  90,  53  Soutm.  286. 

Written  charge  14,  requested  by  the  defendant,  should 
have  been  given,  as  the  facts  that  the  defendant  was 
the  agent  of  the  principal  named  in  the  indictment,  and 
that  the  money  charged  to  have  been  embezzled  or  fraud- 
ulently converted  by  him  to  his  own  use  was  received 
by  him  as  such  agent,  were  essential  features  of  the 
offense  charged  against  him. 

Several  written  charges  requested  by  the  defendant 
were  properly  refused,  because  they  predicated  a  right 
to  an  acquittal  upon  a  finding  that  the  defendant  did 
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not  intend  to  embezzle  the  money  at  the  time  he  received 
it.  Those  charges  were  faulty  in  limiting  the  inquiry, 
as  to  the  fraudulent  intent  of  the  defendant,  to  the 
time  of  his  receipt  of  the  money  to  which  his  principal 
was  entitled.  Though  the  defendant  had  no  such  intent 
at  that  time,  yet  if  he  entertained  it  subsequently,  when 
he  appropriated  the  money  to  his  own  use,  he  was  guilty 
of  the  offense  charged.  It  does  not  follow  that  those 
charges  should  have  been  given  in  this  case,  because 
it  was  held  in  the  case  of  Reeves  v.  State,  95  Ala.  31,  11 
South.  158,  that  similar  charges  were  proper,  as  applied 
to  the  facts  of  that  case.  That  was  a  case  of  the  receipt 
of  the  money  by  the  defendant;  and  his  appropriation 
of  it  being  one  and  the  same  act.  Under  the  evidence 
in  the  present  case,  on  the  other  hand,  the  jury  might 
have  found  that  the  defendant  fraudulently  appropriated 
his  principal's  money  to  his  own  use,  though  he  had  had 
no  purpose  to  do  so  at  the  time  it  came  to  his  hands. 
Reversed  and  remanded. 


Feagin  v.  The  State. 

False  Pretense. 

(Decided  February  13,  1913.     61   South.  464.) 

1.  False  Pretence;  Indictment ;  Sufficiency. — An  indictment  under 
section  6920,  Code  1907,  wliich  avers  the  making  by  defendant,  with 
intent  to  defraud  of  a  false  pretense  of  the  existence  at  that  time 
of  a  fact,  and  by  means  of  such  false  pretense  obtaining  money  or 
other  personal  proi)erty  from  a  named  party,  is  sufficient  and  not 
subject  to  the  demurrer  interposed. 

2.  TriQl;  Objection  to  Evidence, — ^The  bill  of  exceptions  not  show- 
ing to  the  contrary-,  it  will  be  presumed  that  a  statement  of  a  witness 
to  which  the  defendant  objected  after  it  had  been  made,  was  respon- 
sive to  a  question  to  which  the  defendant  had  not  objected,  and  that 
the  objection  was  unavailing 
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Appeal  from  Covington  Circuit  Court. 

Heard  before  Hon.  H.  A.  Pearcb. 

Earley  Feagin  was  convicted  of  obtaining  money  and 
property  by  false  pretenses,  and  he  appeals.    Affirmed. 

Omitting  formal  charging  part,  the  indictment  was 
as  follows :  "Early  Feagin  did  falsely  pretend  to  C.  A. 
Coston,  with  the  intent  to  defraud,  that  he  owned  in  his 
own  right  120  acres  of  land,  which  was  free  from  incum- 
brance, and  that  there  was  no  lien  on  same,  and  by 
means  of  such  false  pretense  executed  a  mortgage  on 
said  land  to  the  First  Bank  of  Red  Level,  a  corporation, 
under  the  laws  of  Alabama,  and  thereby  obtained  from 
said  First  Bank  of  Red  Level  one  mule  of  the  value  of 
J140,  two  tons  of  fertilizer  of  the  value  of  |45,  and 
money  of  the  United  States  currency,  to  the  amount  of 
f  100,  an  exact  description  and  denomination  of  which 
is  unknown,  of  the  aggregate  value  of  |285,  the  personal 
property  of  the  First  Bank  of  Red  Level,  a  corporation 
as  aforesaid."  The  demurrers  were  that  it  did  not 
charge  any  offense;  that  it  did  not  set  out  and  describe 
the  land;  fails  to  set  out  the  mortgage  alleged  to  have 
been  executed;  vague  and  uncertain;  that  it  does  not 
appear  from  the  allegation  with  that  certainty  the  law 
requires  what  crime,  if  any,  the  defendant  is  charged 
with  having  committed;  shows  on  its  face  that  the  party 
alleged  to  have  been  injured  or  defrauded  relied  on  the 
mortgage  alleged  to  have  been  executed  by  the  defend- 
ant as  security  for  the  goods  or  property  obtained  by 
the  defendant,  and  not  upon  the  representations  made 
by  the  defendant. 

James  F.  Jones^  for  appellant.  The  offense  charged 
was  that  denounced  by  section  6920,  and  the  form  which 
should  have  been  used  was  form  59,  while  the  indict 
ment  was  drawn  under  form  58.     The  indictment  was. 
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therefore,  demurrable. — Section  7143,  Code  1907;  Web- 
ster V.  The  State,  147  Ala.  121 ;  3  Wharton's  Grim.  Law, 
3201. 

R.  C.  Bbickell,  Attorney  General,  and  W.  L.  Maetin. 
Assistant  Attorney  General,  for  the  State.  The  de- 
murrers to  the  indictment  were  properly  overruled.  It 
contained  the  essential  ingredients  of  the  offense 
charged.— Code,  Form  59,  p.  670;  Code,  Section  6920; 
Babbitt  v.  State,  87  Ala.  91 ;  Pearce  v.  State,  115  Ala. 
115;  Meek  v.  State,  117  Ala.  116;  Gardner  v.  State,  58 
South.  Rep.  1001.  The  objection  to  the  statement  of 
the  witness  Deens  came  too  late. — McAlman  v.  State, 
96  Ala.  98;  Billingslea  v.  State,  96  Ala.  126;  Ellis  v. 
State,  105  Ala.  72;  Downey  v.  State,  115  Ala.  108,  112; 
Stowers  Furniture  Company  v.  Brake,  158  Ala.  639,  648. 

WALKER,  P.  J. — ^The  indictment  in  this  case  in  aver- 
ring .  the  making  by  the  defendant,  with  the  intent  to 
defraud,  of  a  false  pretense  of  the  existence  at  that 
time  of  a  fact,  and  that  by  means  of  such  false  pretense 
he  obtained  money  and  other  personal  property  from 
the  party  named,  sufficiently  showed  the  commission 
by  the  defendant  of  the  statutory  offense  of  obtaining 
property  by  false  pretenses  (Code,  §  6920),  and  it  was 
not  subject  to  the  demurrer  interposed  to  it. — Meek  v. 
State,  117  Ala.  116,  23  South.  155;  Gardner  v.  State, 
4  Ala.  App.  131,  58  South.  1001. 

The  bill  of  exceptions  not  showing  to  the  contrary, 
it  may  be  presumed  that  the  statement  of  the  witness 
Deens  to  which  the  defendant  objected  after  it  had  been 
made  was  responsive  to  a  question  or  questions  pro- 
pounded to  the  witness  which  were  not  objected  to.  So 
it  is  not  made  to  appear  that  the  defendant  was  entitled 
to  avail  himself  of  that  objection  at  the  time  it  was 
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riiado,  as  he  was  without  the  right  in  such  a  way  to 
speculate  ou  the  answer  a  witness  would  make  to  a 
question  or  questions  asked  him. — Billingsley  v.  State, 
m  Ala.  126,  11  South.  409;  St(Hv>€rs  Furniture  Co.  v. 
Jirakr,  158  Ala.  639,  48  South.  89. 

No  error  is  found  in  the  record. 

Affirmed. 


Williams  r.  The  State, 

Permitting  Animals  to  Run  at  Large. 
(Decided  February  14,  1913.    61  South.  465.) 

Animals;  Running  at  Large;  Petition;  Evidence. — It  being  abso- 
lutely necessary  under  Acts  1880-1,  p.  163,  that  the  persons  petitioning 
for  the  establishment  of  a  stock  law  district  be,  in  fact,  or  be  found 
by  the  court  to  be,  freeholders,  a  petition  shown  by  the  minutes  of 
the  probate  court,  purporting  to  show  the  establishment  of  a  stock 
law  district,  was  erroneously  admitted  In  support  of  a  prosecution 
for  permitting  cows  to  run  at  large  in  such  district,  where  such 
minutes  state  that  ten  persons  describing  themselves  as  freeholders, 
petition  the  court,  and  that  the  court  upon  consideration  of  such 
petition,  and  proof  adduced  therein  granted  such  petition. 

Appeal  from  Lawrence  County  Court. 

Heard  before  Hon.  John  P.  Kumpb. 

John  Williams  was  convicted  of  permitting  animals 
to  run  at  large  in  a  stock  law  district,  and  he  appeals. 
Reversed  and  remanded. 

TiDWEiJ.  &  Sample,  for  appellant.  The  court  erred  in 
admitting  the  minutes  of  the  commissioners'  court  to 
show  the  establishment  of  the  stock  law  district  as  said 
minutes  failed  to  disclose  the  jurisdictional  facts  that 
the  petitioners  were  freeholders,  or  were  found  by  the 
court  to  be  freeholders. — Acts  1880-1,  p.  163;  Commis- 
sioners V.  Holland,  58  South.  270;  Joiner  v.  Winston,  68 
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Ala.  130;  May  field  v.  County  Commissioners,  148  Ala. 
548;  Commisisoners  Court  v.  Hearn,  59  Ala.  371; 
Vaughan  v.  Walker^  133  Ala,  659;  Jones  v.  Heins,  157 
Ala.  624. 

R.  C.  Brickell,  Attorney  (Jeneral,  and  W.  L.  Martin, 
Assistant  Attorney  General,  for  the  State. 

WALKER,  P.  J. — In  support  of  the  charge  made 
against  the  defendant  that  he,  "being  the  owner  or  man- 
ager of  three  cows,  did  knowingly  suffer  such  cows  to 
run  at  large  in  a  district  wherein  such  cows  were  pro- 
hibited by  law  from  running  at  large,"  the  prosecution 
offered  in  evidence  the  minutes  of  the  court  of  revenue 
of  Lawrence  county  purporting  to  show  the  establish- 
ment of  such  a  district,  pursuant  to  the  authority  con- 
ferred by  the  act  approved  February  28,  1881,  "to  au- 
thorize the  commissioners'  court,  or  court  or  board  of 
county  revenues,  of  the  counties  of  Marengo,  ♦  ♦  ♦ 
Lawrence,  and  Perry,  to  establish  or  abolish  districts 
in  which  stock  may  be  prevented  from  rxinning  at  large.'' 
—Acts  of  Ala.  1880-81,  p.  163.  The  defendant  duly  ex- 
cepted to  the  action  of  the  court  in  overruling  his  objec- 
tion to  the  admission  of  this  evidence,  upon  the  ground, 
among  others,  that  it  failed  to  show  that  a  petition  by 
10  freeholders  was  filed,  as  required  by  the  provision  of 
the  statute  to  entitle  the  court  of  revenue  to  take  such 
action.  It  is  plain  that  the  statute  makes  it  a  prere- 
quisite' to  the  existence  of  the  right  of  the  court  of 
revenue  to  exercise  the  special  power  or  jurisdiction  con- 
ferred that  "ten  freeholders  petition  said  court  in  writ- 
ing," as  required  by  the  provisions  of  section  2  of  the 
act;  and  it  is  not  to  be  questioned  that  the  record  of  the 
proceeding  must  affirmatively  show  the  existence  of  the 
facts  upon  which  the  court's  jurisditcion  or  authority 
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to  act  rests. — Stanfill  v.  Court  of  County  Revenue,  80 
Ala.  287;  Commissioners^  Court  of  Henry  County  v. 
Holland,  176  Ala.  — ,  58  South.  270;  May  field  et  al.  v. 
Court  of  County  Commissioners,  148  Ala.  548 ;  41  South. 
932;  Joiner  v.  Winston,  68  Ala.  129.  The  minutes  of- 
fered in  evidence  contained  recitals  of  the  facts  of  the 
filing  of  a  petition,  which  was  set  out,  and  of  the  giving 
of  described  notices,  followed  by  the  statement  that, 
"upon  the  consideration  of  the  said  petition  and  the 
proof  adduced  therein,  it  is  considered  that  said  peti- 
tion be  granted,"  and  concluded  with  a  formal  order 
to  that  effect.  The  petition  described  the  petitioners, 
more  than  10  in  number,  as  freeholders  and  residents 
of  the  territory  proposed  to  be  established  as  a  district  in 
which  stock  were  to  l>e  prevented  from  running  at  large, 
but  there  is  nothing  to  show  that  the  averment  to  this 
effect  was  supported  by  evidence,  or  that  there  was  any 
ascertainment  or  finding  by  the  court  of  the  fact  that 
any  of  the  petitioners  were  freeholders.  The  right  or 
power  of  the  court  to  make  the  order  was  dependent, 
not  upon  the  filing  of  the  required  written  petition  by 
any  10  persons  who  described  themselves  as  freeholders 
of  the  district  proposed  to  be  established,  but  upon  the 
filing  of  such  petition  by  ten  persons  who  in  fact  were 
freeholders.  It  is  the  fact,  not  the  mere  averment  of  it 
by  the  petitioners,  that  is  jurisdictional.  The  record 
offered  in  evidence  show^ed  that  the  petition  was  filed  by 
more  than  10  persons  who  described  themselves  as  free- 
holders. It  (lid  not  recite  nor  in  any  way  show  that  any 
of  them  were  in  fact,  or  were  found  by  the  court  to  be, 
freeholders.  That  fact  could  not  properly  be  inferred 
from  the  recital  of  the  court's  "consideration  of  said 
petition  and  of  the  proof  adduced  therein" ;  such  recital 
in  no  way  indicating  or  suggesting  of  what  fact  proof 
was  adduced.    It  cannot  be  said  of  that  record  that  it 
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affirmatively  shows  that  aoy  of  the  petitioners  pos- 
sessed the  qualification  required  to  entitle  them  to  in- 
voke the  exercise  of  the  statutory  jurisdiction.  To  rec- 
ognize the  order  as  a  valid  one  would  amount  to  dis- 
pensing with  the  necessity  of  the  record  of  such  a  pro- 
ceeding showing  affirmatively  the  existence  of  a  juris- 
dictional fact.  This  is  not  permissible.  The  conclusion 
follows  that  the  trial  court  was  in  error  in  its  ruling 
above  mentioned. 

Reversed  and  remanded. 


Simnions  v.  The  State. 

Violating  Prohibition  Law. 

(Decided  February  13,  1913.    61  South.  466.) 

1.  Evidence;  Declartions  Calling  for  Reply;  Adtnisaihility. — A 
statement  by  a  sheriff  who  had  the  defendant  in  custody,  made  In 
the  presence  of  defendant,  that  defendant  asked  him  If  he  wanted 
anythmg,  told  him  that  the  price  was  $1.25  per  quart,  that  he  gave 
the  defendant  that  amount  of  money,  that  defendant  went  oflP,  and 
after  he  came  baclc,  the  sherifF  went  to  his  buggy  and  got  a  quart 
of  whisky,  and  that  defendant  made  no  reply  to  such  statement, 
were  admissible  as  Involving  an  accusation  of  guilt  naturally  call- 
ing for  a  reply ;  and  the  fact  that  defendant  was  then  in  custody 
did  not  render  them  inadmissible. 

2.  Same, — ^To  justify  the  admissions  of  accusatory  statements  to 
which  a  defendant  makes  no  reply,  it  is  sufficient  to  show  that 
they  were  made  in  his  presence  and  were  heard  by  the  party 
having  him  in  charge;  the  expression  "in  the  presence  of  accused" 
implies  i)roximlty  within  a  distance  sufficient  to  permit  of  hearing, 
and,  when  made  In  his  presence,  it  may  be  a.ssumed  that  he  did 
hear. 

Appeal  from  Marshall  Circuit  Court. 
Heard  before  Hon.  W.  W.  Haralson. 
Henry  Simmons  was  convicted  of  violating  the  pro- 
hibition law,  and  he  appeals.    Affirmed. 
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D.  IsBELL,  and  W.  R.  Bradford^  for  appellant  Be- 
fore accusatory  statement  made  by  a  third  party  in  the 
presence  of  a  defendant,  calling  for  a  reply,  are  admis- 
sible against  him,  it  must  clearly  appear  that  the  de- 
fendant heard  and  understood  them,  and  that  they  were 
made  under  such  circumstances  as  called  for  a  reply 
or  denial. — Spencer  v.  The  State,  20  Ala.  24;  Aher- 
cromhie  v.  Allen,  29  Ala.  281;  We(wer  v.  The  State,  77 
Ala.  26;  Peck  v.  Ryan,  110  Ala.  336;  Briel  v.  Exchange 
Nat.  Bank,  172  Ala.  475.  Such  statements  should  be 
received  with  great  caution. — 1  Greenl.  197.  The  de- 
fendant was  in  custody. — Collier  v.  Dick,  111  Ala.  263. 

R.  C.  Brickell,  Attorney  General,  and  W.  L.  Martin, 
Assistant  Attorney  General,  for  the  State. 

PELHAM,  J.— On  the  trial  of  the  defendant  for  a 
violation  of  the  prohibition  laws,  the  solicitor  asked 
one  of  the  state's  witnesses  if  he  had  heard  one  Rains 
say  in  the  presence  of  the  defendant  where  he  got  the 
bottle  of  whisky  that  had  been  found  in  his  (Rains') 
possession,  and  from  whom  he  got  it.  The  defendant 
objected  to  this  question  "because  illegal  and  incompe- 
tent," and  reserved  an  exception  to  the  action  of  the 
court  in  overruling  the  objection.  The  witness  to  whom 
the  question  was  propounded  was  the  sheriff  of  the  coun- 
ty, and  it  was  shown  by  the  evidence  that  the  sheriff  had 
arrested  the  defendant  and  taken  him  in  the  presence 
of  a  justice  of  the  peace,  and  that  while  there  in  the 
custody  of  the  sheriff  accused  of  the  crime,  but  before 
a  trial  of  any  kind  had  been  entered  upon,  the  said 
Rains  hsid  stated  in  the  presence  of  the  defendant  and 
others  that  "Simmons  [the  defendant]  came  to  him  and 
asked  him  if  he  wanted  anything,  and  he  told  him  that 
he  would  like  to  have  a  quart,  and  he  asked  him  [Sim- 
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mons]  [the  defendant]  the  price,  and  he  told  him  that 
it  was  a  dollar  and  a  quarter.  And  that  he  gave  him 
$1.25,  and  he,  defendant  went  off,  and  came  back  to  the 
store,  and  he,  Rains,  went  to  the  buggy,  and  got  it  out 
of  the  buggy." 

It  is  well  settled  in  this  state  that  proof  may  be  made 
of  what  was  said  in  the  presence  and  hearing  of  the  ac- 
cused, and  of  his  acquiescence  or  silence,  if  the  state- 
ment was  of  such  a  nature  as  to  involve  an  accusation 
of  guilt,  and  the  circumstances  such  as  would  naturally 
call  for  a  reply,  and  the  accused  party  is  in  such  a  sit- 
uation that  he  could  and  would  probably  or  naturally 
respond. — Campbell  v.  State,  55  Ala.  80;  McAdory  v. 
State,  62  Ala.  154;  Garrett  v.  State,  76  Ala.  18;  Wih 
liatm  V.  State,  81  Ala.  1,  1  South.  179;  60  Am.  Rep. 
133;  Kirht/  r.  State,  89  Ala.  63,  8  South.  110;  Avery  v. 
State,  124  Ala.  20,  27  South.  505;  Davis  v.  State,  131 
Ala,  10,  31  South.  569;  PoiveU  v\  State,  5  Ala.  App.  75, 
59  South.  530. 

The  statement  shown  to  have  been  made  in  this  case 
was  one  naturally  calling  for  a  response  from  the  de- 
fendant; it  was,  in  effect,  a  challenge  to  him  to  assert 
his  innocence  if  not  guilty,  and  he  was  in  a  situation  in 
which  he  would  likely  and  probably  respond  to  it.  It 
is  no  objection  to  the  admissibility  of  the  evidence  that 
the  defendant  was  in  custody  at  the  time. — Jones  v. 
State,  156  Ala.  175,  180,  47  South.  100;  Raymond 
V.  State,  154  Ala.  1,  45  South.  895;  Jackson  v.  State, 
167  Ala.  44,  52  South.  835.  And  the  statement  was 
shown  to  have  been  made  in  the  presence  of  the  defend- 
ant and  to  have  been  heard  by  the  party  having  him  in 
custody,  and  this  is  sufficient  to  show  that  the  state- 
ment was  made  in  the  hearing  of  the  defendant.  "In 
the  presence  of"  implies  proximity  within  a  distance 
sufficient  to  permit  of  hearing.    The  presence  of  a  par- 
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ty  may  be  assumed  to  indicate  that  he  heard  and  under- 
stood.— 2  Wigmore  on  Evidence,  p.  1257,  §  1072,  subd. 
2.  The  evidence  showing  the  accusatory  stat^nent  to 
have  been  made  under  circumstances  naturally  calling 
for  a  replj',  and  to  have  been  made  in  the  presence  of 
the  defendant,  this  evidence  and  the  evidence  of  the 
conduct  of  the  defendant  in  standing  mute  were  proper- 
ly allowed  to  go  before  the  jury  that  it  might  give  to  it 
such  significance  as  in  its  discretion  the  jury  deemed 
proper,  and  draw  the  proper  inference^  and  determine 
the  weight  and  effect,  if  any,  to  be  accorded  to  such 
circumstances  in  passing  upon  the  guilt  or  innocence  of 
the  accused. 

No  other  errors  are  argued  by  counsel  in  brief,  and  a 
careful  examination  of  the  transcript  fails  to  disclose 
any  error  that  would  warrant  a  reversal  of  the  judgment 
appealed  from. 

Affirmed. 


Shivers  i\  The  State. 

Violating  Prohibition  Law. 

(Decided  February   (J,   1913.    (51    South.  4(57.) 

1.  IntoHvatiny  Liffuorss  Indictment;  Proof  of  Tico  Ojfcnftcs. — 
Where  the  Indictment  coutiiined  two  counts,  one  charging  an  un- 
lawful sale,  and  tlie  other  charging  tlie  selling,  offering  for  sale, 
or  otherwise  disposing  of  intoxicating  liquors,  proof  of  two  dif- 
ferent pales,  within  the  punishable  period,  were  properly  admitted 
in  view  of  section  30,  Acts  1909,  p.  91. 

2.  t<(inic;  Instructions,— Vm\er  section  22^2,  Acts,  1909,  p.  84,  the 
jjossession  of  the  I'nited  States  Internal  Revenue  License  was  more 
than  a  mere  circumstance  in  tlie  cliain  of  evidence,  and  hence,  a 
charge  assorting  that  the  fact  that  defendant  had  a  I'nited  States 
Uevenue  license  would  not.  of  Itself,  be  sufficient  to  authorize  the 
jury  to  convict,  I  ut  that  it  was  only  a  circumstance  which  might 
be  considered  with  the  other  evidence  in  determining  whether  or 
not  accused  was  guilty,  was  properly  refused. 
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Appeal  from  HoustoD  Circuit  Court. 

Heard  before  Hon.  H.  A.  Pbarcb. 

Mack  Shivers  was  convicted  of  violating  the  prohibi- 
tion law,  and  he  appeals.    Affirmed. 

Charge  A  is  as  follows :  "The  court  charges  the  jury 
that  the  fact,  if  it  be  a  fact,  that  defendant  had  a  United 
States  revenue  license  would  not  of  itself  be  sufficient  to 
authorize  the  jury  to  convict  the  defendant,  but  it  is 
only  a  circumstance  which  may  be  considered  along 
with  all  the  other  evidence  in  the  case,  to  which  the 
jury  may  look  in  determining  whether  or  not  the  de- 
fendant is  guilty." 

The  indictment  contained  two  counts;  the  first  charg- 
ing a  sale  without  license  and  contrary  to  law,  the  sec- 
ond count  charging  the  selling  or  offering  for  sale,  keep- 
ing for  sale,  or  otherwise  disposing  of  such  liquor.  The 
state  showed  by  one  Jackson  that  at  one  time  he  bought 
a  pint  of  whisky  from  the  defendant's  place  of  business 
several  months  before  the  meeting  of  the  grand  jury, 
and  also  offered  to  show  that  the  witness  had  bought 
whisky  from  the  same  party  two  or  three  weeks  before 
the  meeting  of  the  grand  jury ;  and  the  court  permitted 
the  state  to  show  this  latter  sale  under  the  second  count 
of  the  indictment. 

No  counsel  marked  for  appellant. 

R.  C.  BuiCK^a^L,  Attorney  General,  and  W.  L.  Martin, 
Assistant  Attorney  General,  for  the  State. 

PELHAM,  J. — Conviction  upon  each  of  the  two  sep- 
arate counts  of  the  indictment  is  authorized. — ^Acts 
1909  (Sp.  Se^ss.)  p.  91,  §  30.  Proof  of  different  sales 
offered  under  the  different  counts  within  the  punishable 
period  was  competent  evidence  and  properly  admitted. 
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The  payment  of  a  retail  liquor  dealer's  special  United 
States  revenue  tax  or  license,  covering  the  place  and 
period  in  question,  is  made  by  statute  prima  facie  evi- 
vdence  that  .the  party  paying  the  same  sold,  or  offered  for 
sale,  the  prohibited  liquor;  and  such  evidence  is  there- 
fore entitled  to  be  considered  by  the  jury  with  more 
weight  than  a  mere  circumstance  in  the  chain  of  evi- 
dence.—Acts  Sp.  Sess.  1909,  p.  84,  §  22yo;  Carson  v. 
atate,  5  Ala.  App.  177,  59  South.  706.  Charge  A,  re- 
quested by  the  defendant,  was  therefore  properly  re- 
fused.   We  find  no  error  in  the  record. 

Affirmed. 


Hammock  v.  The  State. 

Violating  Prohibition  Law. 
(Decided  February  13,  1913.     lU   South.  471.) 

1.  Witnesses;  Cross-Examination. — Where  a  witness  had  testified 
that  tiie  sale  of  Intoxicants  was  in  February,  a  month  or  a  month 
and  a  lialf  before  the  grand  jury  met.  or  a  month  and  a  luilf  or 
two  months,  a  question  to  such  witness  on  cross-examination 
whetlier  lie  was  sure  It  was  In  February,  should  have  been  per- 
mitted to  the  defendant,  as  a  defendant  Is  entitle<l  to  have  the 
lime  of  tlie  unlawful  act  fixed  as  far  as  the  witness  is  able  to  do  so. 

2.  ^amv. — The  defendant  was  entitled  to  ask  the  witness  on  cross- 
examination  whether  tlie  court  officials  had  threatened  such  wit- 
ness witii  prosecution  if  he  did  not  testify  against  the  defendant. 

3.  hitoxicatitiff  TAqnors;  Illegal  Sale;  Evidence. — Where  there 
was  nothing  In  the  testimony  to  sliow  that  defendant  was  not  teach- 
ing sdiool  in  the  vicinity  of  the  scene  of  the  alleged  crime,  it  was 
immaterial  that  the  defendant  was  teaching  school  In  H.  at  the 
time  of  the  offense. 

4.  Trial:  Argument  of  Counsel. — ^The  statement  by  the  solicitor 
in  addressing  the  jury,  "I  state  to  you,  gentlemen  of  the  jury,  that 
the  state's  witness  was  telling  the  God's  truth  when  he  said  he 
bought  that  whisltey,"  was  improper  and  should  have  been  ex- 
cluded. 

Appeal  from  Franklin  Circuit  Court. 
Heard  before  Hon.  C.  P.  Almon. 
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Bob  Hammock  was  convicted  of  violating  the  pro- 
hibition law  and  he  appeals.    Reversed  and  remanded. 

Williams  &  Jones^  for  appellant.  A  defendant  is  en- 
titled to  have  the  time  of  an  oflfense  fixed  as  near  as  a 
witness  can  do  so,  and  hence,  the  court  erred  in  declin- 
ing to  permit  the  defendant  to  ask  witness  if  he  was 
positive  it  was  in  February. — Stevens  i\  The  State,  1  Ala. 
App.  164.  Counsel  discuss  other  assignments  of  error 
relative  to  evidence,  but  without  further  citation  of 
authority.  The  remarks  of  the  solicitor  were  improper. 
— Cross  t\  The  State,  68  Ala.  476.  Counsel  discuss  the 
oral  charge  of  the  court,  but  without  citation  of  au- 
thority. 

R.  C.  Brickell,  Attorney  General,  and  W.  L.  Martin, 
Assistant  Attorney  General,  for  the  State. 

THOMAS,  J. — The  defendant  was  tried  and  con- 
victed of  a  violation  of  the  prohibition  law.  There  was 
but  one  witness  introduced  by  the  state,  who  testified 
substantially  to  the  effect  that  he  bought  a  pint  of 
whisky  from  the  defendant  and  paid  him  75  cents  there- 
for in  the  county  of  the  trial,  at  Vina,  about  a  month  and 
a  half  before  the  grand  jury  met;  that  it  was  at  the 
I.  C.  depot,  and  that  there  was  no  one  else  present  at  the 
time  but  witness  and  defendant;  that  defendant  had  the 
pint  of  whisky  in  his  pocket,  pulled  it  out,  and  gave  it 
to  witness,  and  witness  gave  him  75  cents,  and  each  went 
on  about  his  business;  that  witness  was  not  drunk,  but 
may  have  had  a  drink;  that  he  had  no  ill  will  against 
defendant,  and  had  not  become  angry  with  defendant 
on  account  of  defendant's  having  made  him  pay  a  debt 
or  threatened  defendant  with  trouble  on  account  there- 
of.   On  further  cross-examination,  in  response  to  a  ques- 
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tion  from  defendant's  counsel  as  to  when  it  was  he 
bought  the  whisky,  the  witness  answered,  "You  know 
as  much  about  that  as  I  do."  Later  he  said,  "It  must 
have  been  in  February,  1910 — it  was  a  month  or  a  month 
and  a  half  before  the  grand  jury" — whereupon  defend- 
ant's counsel  asked  him,  "Are  you  positive  it  was  in 
February?"  to  which  question  an  objection,  the  grounds 
of  which  are  not  stated,  was  interposed  by  the  solicitor, 
and  sustained  by  the  court. 

The  record  discloses  that  the  witness  made  three 
statements  as  to  the  time  when  he  bought  the  whisky — 
one  on  direct  examination,  when  he  said  it  was  a  month 
or  a  month  and  a  half  before  the  grand  jury  convened ; 
another  on  cross-examination,  when  he  said  it  must  have 
been  February,  1910 ;  and  another  on  redirect  examina- 
tion, when  he  said  it  must  have  been  a  month  and  a 
half  or  two  months  before  November,  1910 — that  is  in 
October  or  September,  1910 — neither  of  which  was  in 
exact  accord  with  the  other.  And,  while  all  fixed  a 
time  within  the  12  months  covered  by  the  charge  con- 
tained in  the  indictment,  yet,  if  the  recollection  of  the 
witness  is  such  that  he  can  positively  and  more  definitely 
fix  the  time,  the  defendant  is  entitled  to  have  the  in- 
formation, to  the  end  that,  if  the  testimony  be  not  true, 
he  can  the  better  direct  his  evidence  to  its  contradiction. 
The  accused  has  as  much  right  to  know  the  time  as  he 
has  to  know  the  place  of  the  commission  of  the  offense 
with  which  he  is  charged,  if  the  witnesses  against  him 
can  give  it;  and,  if  they  cannot,  he  has  the  right  to  have 
the  jury  know  that  they  cannot  as  a  fact  tending  to  shed 
light  on  the  strength  of  the  recollection  of  the  witnesses. 
We  are  of  opinion  that  the  question  asked  by  defendant's 
counsel  was  not  improper. — Stephenson  v.  State,  1  Ala. 
App.  164,  55  South.  940. 
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Defendant's  counsel  on  cross-examination  further 
asked  the  witness :  "Have  not  some  of  the  court  officials 
threatened  you  with  prosecution  if  you  did  not  testify 
as  you  have  here?''  The  defendant  excepted  to  the  ac- 
tion of  the  court  in  sustaining  an  objection  to  the  ques- 
tion, and  in  declining  to  permit  the  witness  to  answer 
it.  We  are  of  opinion  that  the  defendant  was  entitled 
to  an  answer  to  this  question,  as  it  calls  for  evidence 
bearing  on  the  matter  as  to  whether  or  not  the  witness 
was  testifying  under  bias  or  influence  or  freedom  from 
such. 

The  defendant,  as  a  witness  in  his  own  behalf,  testi- 
fied, in  substance,  that  he  knew  the  state's  only  witness, 
Hosey  Upton;  that  the  feeling  between  him  and  the  wit- 
ness was  not  good;  that  on  one  occasion  when  he  made 
the  witness  pay  him  some  money,  which  the  latter  owed 
him,  the  witness  told  defendant  that  he  would  be  sorry 
of  it,  and  witness  would  give  him  some  trouble,  as  he 
had  a  day  coming;  that  he,  defendant,  had  never  at  any 
time  sold  the  witness  any  whisky,  and  had  no  recollec- 
tion of  seeing  the  witness  at  the  I.  C.  depot  on  the  occa- 
sion mentioned  by  him;  that  he  lived  in  Vina  in  Sep- 
tember, 1910,  but  was  in  Hamilton  in  February,  1910; 
that  he  was  given  a  recommendation  by  the  professor  at 
the  time  he  left  the  Hamilton  school  and  this  bore  date 
of  May,  1910;  that  he  taught  school  in  the  summer  and 
fall  of  1910,  and  to  the  best  of  his  recollection  was 
teaching  school  during  the  month  of  September,  1910. 
On  motion  of  the  solicitor  the  court  excluded  from  the 
jury  all  the  testimony  of  the  defendant  as  to  his  teach- 
ing school.  We  find  no  error  in  this  action  of  the  court. 
For  aught  that  appears  from  defendant's  testimony,  he 
may  have  been  teaching  school  at  or  near  Vina,  the  scene 
of  the  alleged  commission  of  the  offense,  where  he  would 
have  had  every  opportunity  to  commit  the  crime  at  the 
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time  and  place  claimed  by  the  state's  witnesses.  De- 
fendant had  a  right  to  prove  an  alibi,  if  he  could,  by 
showing  that  he  lived  somewhere  else,  and  was  some- 
where else  other  than  at  Vina  at  the  time  the  state's 
>vitness  claims  he  bought  the  whisky  from  him;  but  the 
general  statement  that  he  was  teaching  school  in  the 
summer  and  fall  of  1910  and  in  September,  1910,  is  not 
inconsistent  witli  the  testimony  for  the  state,  and  was 
immaterial. 

The  bill  of  exceptions  recites,  among  other  things,  as 
follows :  "During  the  address  of  the  solicitor  to  the  jury 
he  used  the  following  language :  ^I  state  to  you,  gentle- 
men, that  the  state's  witness  told  the  God's  truth  when 
he  said  he  bought  that  whisky.'  The  defendant  objected 
to  the  remarks  of  the  solicitor  aforesaid  because  they 
were  improper  and  moved  the  court  to  exclude  the  same 
from  the  jury.  The  court  refused  to  exclude  them  from 
the  jury,  and  remarked  that  they  were  proper.  To  all 
of  whicli  the  defendant  then  and  there  duly  excepted." 
We  cannot  give  our  sanction  to  the  propriety  of  this 
statement  of  the  solicitor,  nor  to  the  action  of  the  court 
in  approving  it. — Cross  v.  I^tate,  68  Ala.  476;  Code  of 
Ethics,  §  18,  p.  984,  of  Criminal  Code. 

The  other  matters  assigned  as  error  are  not  likely  to 
arise  on  another  trial,  and  it  is  not  necessary  to  discuss 
them.  For  the  errors  pointed  out,  the  judgment  appealed 
from  is  reversed. 

Reversed  and  remanded. 
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Wllks  V.  The  State, 

Violating  Prohibition  Law. 

(Decided  FeliruaiT  6,  1913.    61   South.  475.) 

1.  Jury  ^clection.^Vnaer  section  32,  Acts  1909,  p.  318,  the  court 
proi)erly  required  defendant  to  proceed  with  the  selection  of  jurors 
where  twenty-four  regular  and  competent  jurors  were  available  for 
the  trial  of  the  cause,  although  a  part  of  the  twenty -eight  regular 
jurors  were  engaged  in  the  trial  of  another  cause. 

2.  Charge  of  Court;  Hypothesis, — It  Is  proper  to  refuse  a  charge 
that  is  not  so  expressed  as  to  convey  the  idea  that  the  supposition 
mentioned  must  be  one  arising  from  or  suggested  by  the  evidence. 

Appeal  from  Henry  Circuit  Court. 

Heard  before  Hon.  M.  SoLiLIB. 

Sam  Wilks  was  convicted  of  violating  the  prohibition 
law,  and  he  appeals.    Affirmed. 

Charge  2,  as  shown  by  the  bill  of  exceptions,  is  as  fol- 
lows: "If  there  is  a  reasonable  supposition  of  defend- 
ant's innocence,  they  must  acquit  him." 

W.  L.  Lbe^  for  appellant.  The  court  erred  in  refusing 
charge  2. — Johnson  r.  The  State,  102  Ala.  1;  Baldwin 
V.  The  State,  111  Ala.  11;  25  Wash.  416.  Counsel  dis- 
cuss the  alleged  error  in  the  manner  of  selecting  the 
jury,  but  without  citation  of  authority. 

R.  C.  Brickei^l,  Attorney  General,  and  W.  L.  Martin, 
Assistant  Attorney  General,  for  the  State.  No  error 
was  committed  in  the  manner  of  selecting  the  jury. — 
Gresham  t\  The  State,  1  Ala.  App.  220;  Sec.  32,  Acts 
1909,  p.  318.  The  court  properly  refused  charge  2,  as 
the  supposition  is  not  based  on  the  evidence,  and  a 
reasonable  supposition  does  not  justify  an  acquittal. — 
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Oarrett  v.  The  State,  97  Ala.  18;  Yarhrough  v.  The 
State,  105  Ala.  43;Baldimn  v.  The  State,  111  Ala.  11. 

WALKER,  P.  J.— Over  the  defendant's  objection  he 
was  required  to  proceed  to  the  selection  of  a  jury  from 
the  list  of  28  regular  jurors  who  were  not  engaged  in 
the  trial  of  another  cause,  and  who  were  competent  to 
try  the  defendant.  His  claim  was  that  he  was  entitled 
to  have  the  lists  include  the  names  of  all  the  regular 
jurors  impaneled  for  the  week,  though  some  of  them 
were  at  the  time  engaged  in  considering  another  case. 
We  do  not  think  that  such  a  claim  can  be  sustained.  The 
court  properly  required  the  selection  of  the  jury  to  be 
proceeded  with  as  the  number  of  regular  jurors  com- 
petent and  available  for  the  trial  of  the  case  had  not 
been  reduced  below  24, — Acts  Special  Session  1909,  § 
32,  p.  318 ;  Gresham  v.  State,  1  Ala.  App.  220,  55  South. 
447;  Dorseij  v.  State,  107  Ala.  157,  18  South.  199. 

It  is  enough  to  justify  the  court's  refusal  to  give 
written  charge  2  requested  by  the  defendant  that  it  is 
not  so  expressed  as  to  convey  the  idea  that  the  supposi- 
tion mentioned  must  be  one  arising  from  or  suggested  by 
the  evidence  adduced. — Yarhrough  v.  State,  105  Ala.  43, 
56,  16  South.  758. 

Affirmed. 


Snead  v.  The  State. 

Violating  Prohibition  Law. 

(Decided  February  14,  1913.    61  South.  473.) 

1.  Appeal  and  Error;  Record;  Presentation  Below, — Where  the 
bill  of  exceptlODs  does  not  set  out  a  requested  charge  nor  show  any 
action  of  the  court  thereon,  such  charge  cannot  be  reviewed  on 
appeal. 
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2.  Witnesses;  Credibility;  Jury  Question, — ^Whether  the  testi- 
mony of  a  witness  should  be  credited  or  accorded  any  weight  is 
a  matter  entirely  within  the  province  of  the  Jury  to  determine. 

3.  Intoxicating  Liquors;  Illegal  Sale;  Evidence. — When,  at  the 
time  accused  was  seen  to  liave  delivered  a  half  pint  bottle  con- 
taining liquor,  he  had  in  the  buggy,  in  which  he  was  then  riding, 
two  suit  cases  containing  half  pint  bottles  of  whisky,  it  sufficiently 
appeared  that  the  liquid  in  the  bottle  delivered  was  whisky. 

Appeal  from  Bullock  Circuit  Court. 
Heard  before  Hon.  M.  Sollib. 

John  Henry  Snead  was  convicted  of  violating  the 
prohibition  law,  and  he  appeals.    Affirmed. 

Tom  S.  Feazer,  for  appellant.  Counsel  discusses  and 
analyzes  the  evidence  and  insists  that  defendant  was 
entitled  to  the  affirmative  charge,  but  cites  no  authori- 
ties in  support  of  his  contention. 

R.  C.  BmCKBLL,  Attorney  General,  and  W.  L.  Maetin, 
Assistant  Attorney  General,  for  the  State. 

PELHAM,  J. — Counsel  for  appellant,  in  a  well-pre- 
pared brief,  carefully  analyzes  the  evidence  offered  on 
the  trial  and  argues  that  it  was  not  sufiKcient  to  au- 
thorize a  conviction  of  any  offense  charged  in  the  indict- 
ment, and  contends  "that  the  affirmative  charge,  as  re- 
quested by  the  defendant,  should  have  been  given."  The 
transcript,  however,  does  not  show  any  action  of  the 
court  in  passing  on  a  request  for  the  general  charge 
asked  in  behalf  of  the  defendant  that  would  authorize 
this  court  to  review  the  ruling  or  action  of  the  trial 
court  in  that  particular.  The  record  does  not  even  show 
that  the  defendant  requested  the  general  charge,  and  no 
such  charge  is  set  out  in  any  part  of  the  transcript. 

We  may  say,  however,  that  we  have  examined  the 
evidence  set  out  in  the  bill  of  exceptions  and  find  that 
there  was  sufficient  evidence  before  the  court  to  author- 
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ize  a  submission  to  the  jury  of  the  question  of  the  de- 
fendant's guilt  of  having  unlawfully  disposed  of  pro- 
hibited liquor,  or  of  his  having  kept  in  his  possession 
such  liquors  with  the  intention  of  selling  the  same. 

Whether  or  not  the  testimony  of  the  state's  witness 
Cameron  was  to  be  credited  or  accorded  any  weight  was 
a  matter  entirely  for  the  jury,  in  exercising  its  discre- 
tion as  triers  of  the  facts,  to  pass  upon. 

There  was  ample  evidence  from  which  the  jury  might 
properly  draw  the  inference  that  the  liquor  in  the  half- 
pint  bottle  that  the  witness  Cameron  testified  he  saw  the 
defendant  deliver  to  a  negro  was  prohibited  liquor,  i.  e., 
whisky.  One  of  the  suit  cases,  containing  some'  40  half 
pints  of  whisky  shown  to  have  been  in  the  defendant's 
buggy  when  he  drove  oflf  from  the  railroad  station  at 
the  time  and  on  the  occasion  in  question,  was  produced 
on  the  trial,  and  the  evidence  of  the  defendant  and  the 
defendant's  witness  Cole  showed  that  at  the  time  of 
the  transaction  testified  to  by  Cameron  these  half-pint 
bottles  containing  whiskey  were  in  the  defendant's  bug- 
gy, in  which  Cole  and  the  defendant  were  riding.  The 
sheriff,  who  made  the  arrest  and  seized  the  bottles, 
testified  that  it  was  whisky,  and  that  there  were  34  half 
pints  in  one  suit  case  and  48  in  the  other. 

No  other  error  is  insisted  upon  and  argued,  except 
the  refusal  of  the  court  to  give  the  general  charge  for 
the  defendant,  a  fact  not  shown  by  the  record;  but  we 
have  examined  the  entire  transcript  and  find  no  error 
authorizing  a  reversal  of  the  case,  and  a  judgment  of 
affirmance  will  therefore  follow. 

Affirmed. 
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Doss  V.  The  State. 

Violating  Prohibition  Ldw. 
(Decided  February  12,  1913.     61  South.  478.) 

Intoxicating  Liquors;  Sales;  Limitation, — Where  the  evidence 
for  the  state  does  not  disclose  that  the  alleged  unlawful  disposition 
of  prohil)ited  liquor  was  within  the  punishable  period,  the  defendant 
was  entitled  to  have  the  verdict  directed  for  him. 

Appeal  from  Perry  Circuit  Court. 

Heard  before  Hon.  B.  M.  Miller. 

George  Doss  was  convicted  of  violating  the  prohibi- 
tion law,  and  appeals.    Reversed  and  remanded. 

The  state  introduced  but  one  witness,  Armstead  Boi- 
ling, who  testified  to  having  purchased  liquor  from  the 
defendant,  but  as  not  remembering  how  or  when,  and 
that  the  money  was  not  paid,  but  was  left  at  this  place, 
the  amount  of  which  the  witness  did  not  remember; 
said  she  could  not  tell  whether  it  was  within  12  months 
before  the  grand  jury  or  not.  A  great  many  questions 
were  asked  touching  the  time,  all  of  which  were  an- 
swered by  "I  do  not  know,"  or  "I  cannot  tell";  the 
witness  stating  that  all  she  remembered  was  that  she 
bought  some  whisky,  but  when  and  how  much  and  how 
she  could  not  recollect. 

W.  F.  HoGUB,  for  appellant.  The  court  erred  in  permit- 
ting the  solicitor  to  pursue  the  course  of  examination  in- 
dulged.—^tVZtwfirsZ^'i/  V,  The  State,  85  Ala.  323  ]  B.  R,  d 
E.  Co.  V.  Clay,  19  South.  309.  The  action  of  the  court 
in  having  the  witness  arrested  and  bound  over  for  per- 
jury pending  the  trial  was  highly  injurious. — Hare  r, 
JAttle,  28  Ala.  248.     The  sale  was  not  shown  to  have 
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been  within  the  prohibited  period,  and  therefore,  the 
defendant  was  entitled  to  have  the  verdict  directed. 

R.  C.  BEICKE5LL,  Attorney  General,  and  W.  L.  Maetin, 
Assistant  Attorney  General,  for  the  State. 

PELHAM,  J. — The  record  in  this  case  shows  that 
the  court  allowed  the  solicitor  extreme  latitude  in  exam- 
ining the  only  witness  introduced  to  make  out  the  state's 
case  in  endeavoring  to  elicit  from  the  witness  that  the 
sale  of  whisky,  testified  to  as  having  been  made  by  the 
defendant,  was  within  the  punishable  period.  This  fact, 
essential  to  be  proven  to  support  a  conviction,  was  not 
shown  by  the  statement  of  the  witness,  as  set  out  in  the 
bill  of  exceptions;  and  the  court  was  in  error  in  refus- 
ing the  general  charge  requested  in  writing  by  the  de- 
fendant.— Yancey  v.  State,  1  Ala.  App.  226,  55  South. 
267;  Molett  v.  State,  33  Ala.  408;  Armistead  v.  State, 
43  Ala.  340 ;  Hurt  v.  State,  55  Ala.  214. 

Fop  the  error  of  the  court  in  refusing  the  general 
charge,  the  judgment  of  conviction  appealed  from  must 
be  reversed. 

Reversed  and  remanded. 


Davis  V.  The  State. 

Violating  Prohibition  Law. 

(rieclded  February  11,  1913.    61  South.  483.) 

1.  Appeal  and  Error;  Tranncript;  Preparation. — Where  no  ques- 
tion is  raised  with  reference  to  the  venire  or  organization  of  the 
petit  Jury,  in  the  court  iielow,  it  should  not  be  included  in  the 
transcript  and  will  be  stricken  on  appeal. 

2.  Charge  of  Court;  Reasonable  Doubt. — A  charge  asserting  that 
if  from  the  testimony  there  was  a  probability  of  defendant's  inno- 
cence, this  is  a  just  ground  for  a  reasonable  doubt,  and  if  such 
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probability  exists  in  tlie  case,  the  defendant  should  be  acquitted 
was  proper  and  should  have  been  given. 

AppbaXi  from  Geneva  County  Court. 

Heard  before  Hon.  John  A.  Campbell. 

Bachael  Davis  was  convicted  of  violating  the  prohibi- 
tion lawy  and  appeals.    Reversed  and  remanded. 

Charge  4  is  as  follows :  "If,  from  the  testimony,  there 
is  a  probability  of  defendant's  innocence,  that  is  a  just 
ground  for  a  reasonable  doubt ;  and,  if  such  probability 
exists  in  this  case,  you  cannot  convict  the  defendant." 

J.  P.  Johnson^  for  appellant.  Charge  4  was  improp- 
erly refused,  as  was  charge  5. — Oaney  v.  The  State,  141 
Ala.  72;  Henderson  v.  The  State,  120  Ala.  365;  Whit- 
taker  V.  The  State,  106  Ala.  35 ;  Croft  v.  The  State,  95 
Ala.  3.  Counsel  discuss  other  assignments  of  error 
relative  to  charges,  but  without  further  citation  of  au- 
thority. 

R.  C.  Beickelt^,  Attorney  General,  and  W.  L.  Maetin, 
Assistant  Attorney  General,  for  the  State.  No  question 
was  raised  as  to  the  organization  of  the  petit  jury,  and 
the  transcript  showing  same  should  be  stricken. — Sec- 
tion 6256,  Code  1907;  Hatch  v.  The  State,  144  Ala.  50; 
Tipton  V.  The  State,  140  Ala.  39.  Charges  4  and  5  were 
properly  refused. — Liner  v.  The  State,  124  Ala.  1; 
Welch  V.  The  State,  156  Ala.  112;  Nicholson  v.  The 
State,  117  Ala.  32. 

WALKER,  P.  J. — The  motion  made  in  this  case  to 
strike  that  part  of  the  transcript  which  sets  out  the 
venire  for,  and  the  organization  of,  the  petit  juries  is 
granted,  as  no  question  in  reference  to  those  matters 
was  raised  in  the  trial  court. — Redman  v.  State,  8  Ala. 
App.,  62  South.  992. 
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Following  previous  rulings  in  this  state,  it  must  be 
held  that  the  instruction  embodied  in  written  charge  4, 
requested  by  the  defendant,  was  one  which  he  was  en- 
titled to  have  given,  and  that  the  court  was  in  error 
in  refusing  to  give  it. — Oainey  v.  State,  141  Ala.  72,  37 
South.  355;  Whitaker  v.  State,  106  Ala.  30,  17  South. 
456. 

Reversed  and  remanded. 


Williams  v.  The  State. 

Violatmg  Prohibition  Law, 

(Decided  February   13,   1913.     Rehearing  denied  May  16,   1913. 
62  South.  294.) 

1.  Indictment  and  Information;  Sufficiency. — ^Where  several  dis- 
tinct offenses  are  charged  in  the  alternative  in  one  count  In  the 
Indictment,  each  disjunctive  averment  must  allege  an  offense  or  the 
indictment  Is  bad  in  whole. 

2.  Courts;  Rules  of  Decision. — Where  a  question  of  constitution- 
ality is  duly  certified  to  the  Supreme  Court,  the  Court  of  Appeals 
is  bound  to  follow  its  determination. 

3.  Appeal  and  Error;  Review;  Presentation  Below. — The  trial 
court  will  not  be  put  in  error  for  declining  to  exclude  the  answer 
of  the  witness  where  it  is  not  shown  that  the  question  calling  for 
such   testimony   was  objected   to. 

Appeal  from  Elmore  Circuit  Court. 

Heard  before  Hon.  W.  W.  Pearson. 

George  Williams  was  convicted  of  violating  the 
prohibition  law,  and  he  appeals.    Aflfirmed. 

See,  also,  60  South.  903. 

The  aflFidavit  charged  as  follows:  "George  Williams 
accepted  from  another  for  shipment,  transportation,  or 
delivery,  or  shipped,  transported,  or  delivered  for  an- 
other, prohibited  liquors  or  beverages  within  the  town 
of  Wetumpka  which  said  liquors  or  beverages  were  re- 
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ceived  at  one  point  or  locality  in  this  state  to  be  shipped 
OP  transported  or  delivered  to  another  firm,  person,  or 
corporation  at  another  place  or  locality  in  this  state,  or 
to  convey  or  transport,  over  and  along  the  public  street 
or  highway  for  another  in  the  town  of  Wetumpka,  said 
prohibited  liquors." 

H.  J.  Lancaster^  G.  F.  Smoot,  and  Steiner,  Crum  & 
Weil^  for  appellant.  The  court  erred  in  overruling  de- 
murrers to  the  complaint. — Eidge  r.  City  of  Bessemer^ 
164  Ala.  599;  Mufjlcr  v.  Kansas,  123  U.  S.  661.  Each 
disjunctive  averment  must  sufficiently  allege  an  offense 
or  else  the  whole  pleading  is  bad. — Raislcr  v.  The  State, 
55  Ala.  64;  Watson  v.  The  State,  140  Ala.  134.  Counsel 
discuss  the  constitutionality  of  the  act,  but  in  view  of 
the  opinion,  it  is  not  deemed  necessary  to  here  set  it 
out. 

R.  C  Brickell,  Attorney  General,  and  W.  L.  Martin, 
Assistant  Attorney  General,  for  the  State.  The  com- 
plaint was  sufficient. — Priest  v.  The  State,  59  South. 
318;  Sec.  24,  Acts  1909,  p.  86.  Where  no  objection  is 
interposed  to  the  question  the  court  will  not  be  put  in 
error  for  refusing  to  exclude  the  answer. — Billinf/sU'tj 
V.  The  State,  96  Ala.  123;  Downey  i\  The  State.  115  Ala. 
108;  Stowers  F.  Co.  v.  Brake,  158  Ala.  639. 

THOMAS,  J. — When  in  one  count  several  distinct 
offenses  in  the  alternative  are  charged,  each  disjunctive 
averment  must  allege  an  offense,  or  the  information  or 
indictment  is  bad  in  toto. — State  v.  Nix,  165  Ala.  128, 
51  South.  754. 

Section  24  of  the  Fuller  Bill  (Acts  of  Special  Session 
1909,  pp.  86,  87)  provides:  "It  shall  be  unlawful  for 
any  person,  firm,  corporation  or  association,  whether  a 


Digitized  by 


Google 


126  COURT  OP  APPEALS  [VoL 

[Williams  V.  The  State.] 

common  carrier  or  not,  to  accept  from  another  for  ship- 
ment, transportation,  or  delivery  for  another  said  pro- 
hibited liquors  or  beverages  or  any  of  them,  when  re- 
ceived at  one  point,  place  or  locality  in  this  state  to  be 
shipped,  transported  to  or  delivered  to  another  person, 
firm  or  corporation  at  another  point,  place,  or  locality 
in  this  state,  or  to  convey  or  transport  over  or  along  any 
public  street  or  highuny  any  of  such  prohibited  liquors 
for  another;  and  any  person  violating  any  of  the  pro- 
visions of  this  act  shall  be  guilty  of  a  misdemeanor," 
etc. 

The  defendant  was  charged  in  the  alternative  with 
each  of  the  offenses  declared  and  condemned  in  the 
above  quoted  section  of  the  act  cited.  He  moved  to 
strike  from  the  complaint  or  information  that  alterna- 
tive therein  averring  as  follows:  ^^Or  did  convey  or 
transpoH  over  and  along  a  public  street  or  highvxiy  in 
the  town  of  Wetumpka,  Ala,,  for  another,  said  prohibited 
liquors/'  This  motion  being  overruled,  he  thereupon 
filed  a  demurrer  to  the  whole  complaint  or  information 
upon  the  ground  that  that  one  of  its  disjunctive  aver- 
ments which  we  have  last  al>ove  set  out  charged  no  of- 
fense against  the  laws  of  the  state  of  Alabama,  because 
as  alleged,  that  portion  of  section  24  of  "the  Fuller 
Bill,"  hereinbefore  quoted  and  cited,  w^hich  attempted 
to  make  the  act  alleged  in  said  alternative  an  ofiFense,  is 
unconstitutional  and  void.  This  demurrer  was  like- 
wise overruled. 

Tpon  the  conclusion  of  the  evidence,  the  court  charged 
the  jury  orally,  among  other  things,  as  follows:  "If  you 
believe  from  the  evidence,  beyond  a  reasonable  doubt, 
that  the  defendant  did  transport  over  or  along  a  public 
street  in  the  town  of  Wetumpka  whisky  or  beer,  and 
that  he  did  it  for  another,  knowing  it  was  whisky  or 
lieer,  he  would  be  guilty."    To  this  portion  of  said  oral 
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charge  the  defeDdant  duly  excepted.  The  defendant 
was  convicted,  and  upon  appeal  here  urges  upon  us  the 
unconstitutionality  of  that  part  of  section  24  of  "the 
Fuller  Bill"  which  makes  it  an  offense  for  any  person, 
whether  a  common  carrier  or  not,  to  convey  or  trans- 
port for  another  any  prohibited  liquors  over  or  along 
any  public  street  or  highway.  Appellant's  counsel,  in 
support  of  his  argument  as  to  the  unconstitutionality 
of  the  provision,  cites  us  to  the  cases  of  Eidge  v.  City  of 
Bessemer,  164  Ala.  599,  51  South.  246,  26  L.  B.  A.  (N. 
S.)  394;  West  Virffinia  v.  Oilman,  33  W.  Va.  146,  10  S. 
E.  283,  6  L.  R.  A.  847;  Mugler  v.  Kansas,  123  N.  S.  661, 
8  Sup.  Ct  273,  31  L.  Ed.  205.  And  he  insists  that  the 
provision  criticised  is  violative  of  section  35  of  the  Con- 
stitution of  Alabama  and  the  fourteenth  amendment  to 
the  Constitution  of  the  United  States. 

As  provided  by  law,  we  certified  and  submitted  this 
proposition  to  our  Supreme  Court,  who  have  decided  in 
favor  of  its  constitutionality.  See  Williams  v.  State, 
(Sup.)  60  South.  903.  We  therefore  hold  that  the  trial 
court  committed  no  error  either  in  overruling  appel- 
lant's motion  and  demurrer  or  in  refusing  the  general 
charge  requested  by  defendant  or  in  giving  that  portion 
of  its  oral  charge  which  was  excepted  to. 

We  have  carefully  examined  all  other  exceptions  dis- 
closed by  the  record  and  are  of  opinion  that  there  is  no 
merit  in  either  of  them.  The  lower  court  cannot  be  put 
in  error  for  overruling  motions  to  exclude  certain  testi- 
mony of  a  witness,  when  it  is  not  shown  that  the  ques- 
tion calling  for  such  testimony  was  objected  to. 

The  judgment  of  the  lower  court  is  afifirmed. 

Affirmed. 
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ON  APPLICATION  FOE  REHEARING. 

\ 

The  original  opinion  of  this  court  being  based,  as 
there  shown,  on  the  decision  of  our  Supreme  Court,  ren- 
dered in  response  to  a  certification  by  us,  we,  when  ap- 
plication for  rehearing  was  filed,  certified  the  matter 
again  to  that  court,  who,  with  the  whole  record  again 
before  them,  on  May  8,  1913,  overruled  the  application. 
In  conformity  with  that  ruling,  a  judgment  will  be  here 
entered  overruling  the  application. 

Application  for  rehearing  overruled. 


Wilder  r.  The  State. 

Violating  Prohibition  Law, 

(De<*ided  Deceinlier  17,   1012.     Ueheaiiiip  denied  April  8,   1913. 
01  South.  (JOO.) 

Appeal  and  Error;  Harmless  Error;  Evidence. — Where  it  is 
held  that  the  action  of  the  court  substituting  one  grand  juror  for 
another  did  not  invalidate  the  indictment  preferred  against  the  de- 
fendant, the  adndssiou  of  parol  evidence  tending  to  impeach  the 
order  of  the  court  excusing  such  grand  juror  on  hearing  the  pre- 
liminary motion  and  issues  tendered  by  the  pleas  In  abatement  was 
without  injury,  if  error. 

Appeal  from  Morfi^an  Law  and  Equity  Court. 

Heard  before  Hon.  Thomas  W.  Wert. 

Joe  Wilder  was  convicted  of  violatinj]^  the  proliibition 
law  and  he  appeals.    Affirmed. 

For  answer  of  Supreme  Court  to  questions  propound- 
ed, see  60  South.  923. 

TiDWELL  &  Sample,  for  appellant.  Counsel  discuss 
the  action  of  the  court  in  reference  to  the  grand  jury 
and  insist  that  the  court  was  in  eiTor  to  such  an  extent 
as  to  invalidate  the  indictment,  but  in  view  of  the  opin- 
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ion  it  is  not  deemed  necessary  to  here  set  out  the  argu- 
ment and  authorities  in  support  thereof.  The  court  erred 
in  allowing  the  introduction  of  parol  evidence,  contra- 
dicting the  order  and  record  excusing  Williamson  as  a 
member  of  the  grand  jury. — State  v.  Allen,  1  Ala.  442 ; 
State  V.  Clarkson,  3  Ala.  382;  State  v.  Brooks,  9  Ala. 
15;  Deslonde  v,  Darrington,  29  Ala.  92;  Cross  v.  The 
State,  63  Ala.  43;  Knox  o.  Paul,  95  Ala.  507;  Ex  parte 
Rice,  102  Ala.  679. 

R.  C.  Brickbll^  Attorney  (jeneral,  and  W.  L.  Martin, 
Assistant  Attorney  General,  W.  R.  Walker,  Samuei. 
Blackwbll,  and  E.  \>.  Oodhey,  for  the  State.  Counsel 
insist  that  if  the  action  of  the  court  in  reference  to  the 
grand  jury  did  not  invalidate  the  indictment,  then  the 
admission  of  parol  evidence  tending  to  impeach  the  rec- 
ord was  harmless,  if  error  at  all.  They  cite  authorities 
in  support  of  the  rulings  of  the  court  on  the  validity  of 
the  indictment,  but  in  view  of  the  opinion,  it  is  not 
deemed  necessary  to  here  set  them  out. 

PELHAM,  J. — The  judges  of  this  court,  acting  under 
the  provisions  of  the  statute,  certified  the  question  pre- 
sented by  this  appeal  on  the  following  statement  of  facts 
as  shown  by  the  record  in  the  case  to  the  Supreme  Court 
as  an  abstract  proposition : 

"The  appellant  in  this  case  challenged  the  validity  of 
the  indictment  against  him  by  appropriate  and  timely 
attack  in  the  trial  court  on  the  ground  that  the  foreman 
of  the  grand  jury,  Geo.  D.  Williamson,  had  been  excused 
by  an  order  of  the  court  on  the  3rd  day  of  August,  1912, 
from  further  service  as  a  grand  juror,  but  that,  notwith- 
standing this  fact,  he  continued  to  serve  as  the  foreman 
of  the  grand  jury  until  the  5th  day  of  August,  1912, 
when,  acting  as  such  foreman,  he  returned  into  open 
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court  the  indictment  in  this  case  against  the  defendant, 
indorsed  by  him  as  such  foreman. 

"The  record  in  this  case  shows  the  following  order  of 
the  court:  ^Now  on  this  3d  day  of  August,  1912,  on  ac- 
count of  the  sickness  of  Geo.  D.  Williamson,  foreman 
of  the  grand  jury  now  in  session  in  this  court,  it  is  or- 
dered by  the  court  that  the  said  Geo.  D.  Williamson  be, 
and  he  is  hereby,  excused  from  further  service  on  said 
grand  jury.' 

"Following  this  order  is  another  order  made  by  the 
court  requiring  the  jury  box  to  be  brought  into  the 
court,  and  reciting  that  the  presiding  judge  in  open 
court  drew  from  the  jury  box  the  names  of  two  jurors, 
who  were  ordered  to  be  duly  summoned  to  appear  in 
court  on  the  5th  day  of  August,  1912,  at  10  o'clock,  to 
serve  as  gi'and  jurors.  It  is  further  shown  that  the  per- 
sons so  drawn  appeared  on  August  5,  1912,  and  that  one 
of  them  was  selected  and  sworn  as  a  member  of  the 
grand  jury,  and  that  W.  A.  Boger,  a  member  of  the 
grand  jury,  was  duly  sworn  as  a  foreman  thereof. 

"It  is  shown  by  the  record  in  this  case  that  the  indict- 
ment upon  whicli  the  defendant  was  put  upon  his  trial 
was  on  August  5,  1912,  returned  to  and  received  by  the 
court  and  tiled  and  indorsed,  'A  true  bill.  G.  D.  Wil- 
liamson, Foreman.' 

"It  appears  from  the  pleadings  raising  the  question 
of  the  validity  of  the  indictment  that  the  foreman  of  the 
grand  jury,  Geo.  D.  Williamson,  applied  to  the  court 
on  Saturday,  tlie  3d  day  of  August,  1912,  to  be  relieved 
from  service  as  a  grand  juror  because  of  his  ill  liealth, 
and  that  the  court  thereupon  entered  the  order  herein- 
above set  out,  excusing  said  grand  juryman,  wlio  had 
been  selected  as  the  foreman  of  the  grand  jury,  from 
further  service.  It  further  appears,  however,  that  the  said 
Williamson  continued  to  serve  as  foreman  of  the  grand 
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jury  and  to  participate  in  the  deliberations  of  that  body 
until  some  time  during  the  day  of  August  5,  1912,  when 
he  returned  into  court  the  indictment  in  this  case 
against  the  defendant,  indorsed  as  above  set  forth. 

"It  is  also  shown  that  the  indictment  against  the  de- 
fendant was  found  by  the  grand  jury  after  the  said  order 
excusing  the  said  Williamson  as  foreman  was  entered 
by  the  court,  and  that  Williamson  participated  in  the 
deliberations  of  said  grand  jury  at  the  time  of  finding 
the  indictment. 

"Question:  Was  the  indictment  preferred  against 
the  defendant  in  this  case  a  valid  indictment?" 

The  Supreme  Court  in  response  to  the  inquiry  hold 
that  the  facts  set  forth  did  not  aflFect  the  legality  of  the 
indictment.— iriWrr  v.  State,  60  South.  923.  If  the 
court  improperly  admitted  parol  testimony  having  a 
tendency  to  impeach  the  order  of  the  court  excusing 
AA'illiamson  as  a  member  of  the  grand  jury  on  hearing 
the  preliminary  motions,  issues  tendered  by  the  pleas 
in  abatement,  etc.,  it  was  without  injury  under  the  rul- 
ing made  by  the  Supreme  Court  in  this  case  on  our 
certification,  and  would  not  authorize  a  reversal. 

No  other  question  is  insisted  upon  or  presented  by 
the  appeal  in  this  case,  and  on  the  authority  of  the 
holding  by  the  Supreme  Court  as  above  noted  the  case 
will  be  affirmed. 

Affirmed. 
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Gunii  V.  The  State. 

Burglary. 

(Decided  February   13,   1913.     (51   South.  468.) 

1.  Bunjlary;  Evidence;  Inatructions. — Where  the  evidence  tended 
to  show  that  a  house  was  burglarized,  and  a  watch  and  razor  taken 
therefrom,  and  that  on  the  night  following  the  burglary  the  de- 
fendant was  seen  with  the  watch  so  stolen,  and  the  defense  was 
an  alibi,  a  charge  asserting  that  no  matter  how  strong  the  circum- 
stances, if  they  could  be  reconciled  with  the  theory  that  one  other 
than  defendant  committed  the  crime,  he  should  be  aaiuitted,  was 
abstract. 

2.  Charge  of  Court;  Covered  by  Charges  Given. — The  court  will 
not  be  put  in  error  for  refu.slug  instruction  substantially  covered 
by  written  instructions  given, 

3.  Same:  Effect  of  Evidence. — A  charge  which  is  upon  the  effect 
of  evidence,  or  which  asserts  that  there  is  no  evidence  of  a  particular 
fact,  or  which  asserts  no  proposition  of  law,  is  properly  refused. 

APPB.VL  from  Colbert  Circuit  Court. 

Heard  before  Hon.  C.  P.  AlmOn. 

Willie  Gunn  was  convicted  of  burglary,  and  he  ap- 
peals.   Affirmed. 

The  evidence  showed  that  the  house  of  Mr.  Walker 
was  entered  by  way  of  a  window,  and  a  lady's  gold  watch 
and  a  razor  were  found  missing.  Other  witnesses  stated 
that  they  knew  Willie  Gunn,  and  that,  on  the  night  after 
the  house  was  said  to  have  been  broken  into,  they  saw 
Gunn  with  the  watch,  which  each  of  the  witnesses  knew 
as  being  just  like  the  one  Mr.  Walker  had.  The  defend- 
ant set  up  an  alibi,  and  also  denied  knowing  anything 
about  the  matter  himself.  The  following  are  the  charges 
refused : 

"(1)  No  matter  how  strong  the  circumstances,  if  they 
can  be  reconciled  with  the  theory  that  one  other  than  the 
defendant  committed  the  crime,  he  should  be  acquitted. 
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"(2)  You  should  acquit  the  defendant  if  the  evidence 
does  not  establish  his  guilt  beyond  a  reasonable  doubt, 
and  if  there  is  a  single  link  wanting  in  the  chain  of  evi- 
dence. 

"(3)  There  is  no  direct  evidence  of  the  guilt  of  the 
defendant,  but  the  evidence  against  him  is  wholly  cir- 
cumstantial." 

Jackson  &  Dbloxey.  for  appellant.  The  court  erred 
in  refusing  charge  1. — McCrcc  v.  The  State,  63  Ala.  234. 
Charge  2  should  have  been  given,  as  should  have  charge 
3. 

R.  C.  Brickell,  Attorney  General,  and  W.  L.  Martin, 
Assistant  Attorney  General,  for  the  State.  The  court 
properly  refused  the  requested  charges,  charge  1  on  the 
authority  of. — Pittman  v.  The  State,  148  Ala.  612,  Bmcen 
V.  The  Statej  140  Ala.  65,  and  the  other  charges  either 
because  they  are  abstract  or  assert  no  proposition  of 
.  law. 

PELHAM,  J. — The  only  errors  insisted  upon  as  re- 
quiring a  reversal  of  the  case  relate  to  the  refusal  of 
the  trial  judge  to  give  the  three  written  charges  re- 
quested in  behalf  of  the  defendant. 

The  first  charge  assert^  a  proposition  as  to  which 
the  Supreme  Court  says,  in  the  case  of  Pittman  v.  State, 
148  Ala.  612,  616,  42  South.  993,  with  respect  to  simi- 
lar charges,  the  previous  decisions  of  that  court  seem 
to  be  in  some  confusion.  The  opinion  in  Pittman' s 
Case  discusses  the  previous  cases  and  limits  the  cases 
in  which  the  charge  could  be  held  proper,  and  excluded 
the  case  in  hand.  The  instant  case,  under  the  ruling 
in  PittmaWs  Case,  is  not  one  in  which  the  charge,  if 
ever  allowable,  should  have  been  given.  This  same 
charge  was  condemned  in  Bfyiven's  Case,  140  Ala.  65, 
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37  South.  233.  See,  also,  Parham's  Case,  147  Ala.  59, 
42  South.  1,  and  cases  there  cited. 

The  leg^al  principle  embodied  in  charge  No.  2  refused 
is  covered  by  given  charge  No.  3. 

The  trial  court  cannot  be  put  in  error  for  refusing  a 
charge  that  asserts  no  proposition  of  law  or  that  aaserts 
there  is  no  evidence  of  a  specific  fact  or  state  of  facts 
{Anderson  r.  State,  160  Ala.  79,  49  South.  460),  and 
the  refusal  of  charge  No.  3  could  be  justified  for  these 
reasons  alone;  but  the  charge  is  also  of  doubtful  appli- 
cability to  all  of  the  evidence,  and  the  given  charges 
show  that  the  jury  was  fully  instructed  on  the  rules 
applying  to  the  sufficiency  of  circumstantial  evidence 
and  the  weight  and  conclusiveness  to  be  accorded  to 
it  to  justify  a  finding  of  guilty. 

We  find  no  error  presented  by  the  record,  and  the 
judgment  appealed  from  will  be  affirmed. 

Affirmed. 


Wilson,  alias,  v.  The  State* 

Larceni/. 
(Decided  February  11,  1913.    61  South.  471.) 

1.  Charf/e  of  Court;  Covered  hy  Those  Given. — Where  two  charges 
are  identical  in  language,  except  that  in  one,  the  word  **reasonable" 
is  used,  and  in  the  other  it  was  omitted,  the  giving  of  one  is  suf- 
ficient, and  the  refusal  of  the  other  will  not  constitute  error. 

2.  Same;  Weifjht  of  Evidence. — A  charge  asserting  that  circum- 
stantial evidence  justifies  a  conviction  only  when  it  is  inconsistent 
with  any  reasonable  theory  of  innocence,  and  that  the  jury  should 
be  so  convinced  by  it  that  each  would  be  willing  to  act  on  the 
decision  in  matters  of  highest  concern  to  themselves,  was  properly 
refused. 

3.  Appeal  and  Error;  Record;  Review. — While  the  court  cannot 
review  charges  set  out  in  the  bill  of  exceptions,  yet  for  the  purpose 
of  determining  whether  they  substantially  cover  charges  refused, 
the  court  can  look  to  charges  set  out  In  the  record  proper,  although 
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not  coutaiiied  in  the  1)111  of  exceptions,  as  section  5304  makes  all 
charges  a  part  of  the  record,  when  given. 

Appeal  from  Colbert  Circuit  Court. 

Heard  before  Hon.  C.  P.  Almon. 

Tom  Wilson,  alias  Pepper  Dick,  was  convicted  of 
larceny,  and  appeals.     Affirmed. 

The  third  charge  referred  to  is  as  follows :  "Circum- 
stantial evidence  justifies  a  conviction  only  when  it  is 
inconsistent  with  any  reasonable  theory  of  innocence, 
and  the  jury  should  be  so  convinced  by  it  that  each 
would  be  willing  to  act  on  the  decision  in  matters  of 
the  highest  concern  to  themselves." 

Charge  2  given  and  charge  2  refused  were  as  follows : 
"No  matter  how  strong  the  circumstances,  if  they  can 
be  reconciled  with  the  theory  that  one  other  than  the 
accused  committed  the  crime,  he  should  be  acquitted" 
— except  that  charge  2  given  inserted  the  word  "reason- 
ably" before  "reconciled." 

Jackson  &  Dblonby,  for  appellant.  Charge  2  should 
have  been  given. — Pichens  v.  The  State,  115  Ala.  42; 
Gilmore  v.  The  State.  99  Ala.  154 ;  Salm  v.  The  State, 
89  Ala.  56.  So  should  charge  3. — Barton  v.  The  State, 
107  Ala.  109;  Brown  v.  The  State,  108  Ala.  18;  Pickens 
V.  The  State,  supra.  There  are  no  charges  set  out  in 
the  bill  of  exceptions  other  than  the  ones  excepted  to, 
and  the  court  cannot  look  to  the  record  in  determining 
whether  these  charges  were  covered  by  requested  charges 
given  for  the  purpose  of  review. — Milner  C.  d  R,  R.  Co. 
V.  Wiggins,  143  Ala.  132;  Ala.  C.  Co.  v.  Wagnon  Bros., 
137  Ala.  388;  So.  Ry.  v.  Jones,  132  Ala.  437;  Nichols  v. 
The  State,  109  Ala.  2. 

R.  C.  Brickell,  Attorney  General,  and  W.  L.  Martin, 
Assistant  Attorney  General,  for  the  State. 
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THOMAS,  J. — ^Tlie  defendant  was  tried  and  convict- 
ed of  larceny.  The  evidence  against  him  was  entirely 
circumstantial,  and  he  requested,  in  writing,  three 
charges,  which  were  refused.  The  first  was  the  general 
affirmative  charge,  and,  as  there  was  evidence  upon 
which  the  jury  would  have  been  authorized  to  find  him 
guilty,  it  was  properly  refused.  The  second  is  almost 
a  literal  duplicate  of,  and  embodies  the  same  proposi- 
tion as  is  contained  in,  written  charge  2,  given  at  his 
requt^Ht— Pickens  v.  State,  115  Ala.  42,  22  South.  551. 
It  is  true,  as  contended  by  appellant's  counsel,  that  the 
given  charges  are  not  set  out  in  the  bill  of  exceptions, 
and  that  we  cannot  review  charges  not  shown  in  the 
bill  of  exceptions;  yet  they  are  set  out  in  the  record 
proper,  and  counsel  evidently  overlooked  the  fact  that 
our  last  Code  (section  5364)  makes  all  given  charges 
a  part  of  the  record.  We  can  look  to  these,  for  the 
purpose  of  sustaining  the  action  of  the  lower  court,  to 
see  if  any  of  them  are  duplicates  of,  or  cover  substan- 
tially the  propositions  embodied  in,  the  refused  charges 
assigned  as  error. — (lioaie  v,  Ala.  G.  So,  Ry,  Co.,  170 
Ala.  593,  54  South.  507. 

The  third  charge  requested  by  defendant  was  prop- 
erly refused  for  reasons  pointed  out  in  the  following 
cases:  Thomaa  v.  State,  106  Ala.  19,  17  South.  460; 
Phillips  i\  State,  162  Ala.  14,  50  South.  194;  Montgom- 
ery V.  State,  169  Ala.  12,  53  South.  991. 

The  jury  were  instructed  with  utmost  favor  to  the 
defendant  in  written  charges,  given  at  his  request,  on 
every  theory  and  phase  of  the  evidence.  We  are  of  opin- 
ion that  he  had  a  fair  trial  according  to  law,  though 
we  have  discussed  only  the  alleged  errors  urged  in  the 
brief  of  appellant's  counsel. 

The  judgment  of  conviction  is  affirmed. 

Affirmed. 
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Farlow,  et  al.  v.  The  State* 

Larceny. 

(Decided  February  (J,   1913.    61   South.  474.) 

1.  Trial;  Objection  to  Evidence;  Time. — Where  a  question  was 
not  objected  to  and  had  been  answered,  an  objection  to  the  ques- 
tion and  answer  comes  too  late. 

2.  Evidence;  Hearsay. — A  question  to  a  witness  as  to  whether  a 
third  person  and  the  defendant  had  not  gotten  into  some  trouble 
at  the  time  witness  told  such  third  person  about  the  case  could 
have  been  answered  by  hearsay  evidence,  and  was  improper. 

3.  WitncisHes;  Examination;  Cross. — Where  the  relevancy  of  the 
question  was  not  apparent,  and  was  not  disclosed  by  counsel,  the 
court  in  its  discretion  in  limiting  cross-examination  will  be  justified 
in  excluding  such  question. 

4.  Same;  Impeachment;  Inconsistent  Statement. — The  facts  stated 
and  it  is  lield  that  the  colloquy  between  the  grand  jury  and  a  third 
person  relative  to  the  evidence  of  a  witness  was  not  admissible  as 
not  bearing  on  the  credibility  of  such  witness's  testimony. 

Appeal  from  Cleburne  Circuit  Court. 

Heard  before  Hon.  A.  H.  Alston. 

Oliver  Farlow  and  another  were  convicted  of  grand 
larceny,  and  they  appeal.    Affirmed. 

The  bill  of  exceptions  recites  that,  after  the  question 
was  asked  and  answered  by  the  witness  Arbie  Taylor, 
the  defendant  objected.  The  court  overruled  the  objec- 
tion, and  the  defendant  excepted.  The  Avitness  Shelton, 
testifying,  stated  that  he  told  Doc  Bennerfield  about 
what  he  knew  about  the  case  some  time  at  his  home, 
that  he  did  not  remember  just  when,  and  the  defendant 
asked  the  witness  this  question :  "Doc  Bennerfield  and 
the  defendant  Farlow  had  got  in  some  trouble  at  the 
time  you  told  Bennerfield  about  it,  hadn't  they?"  Mr. 
Adams,  a  member  of  the  grand  jury,  was  introduced, 
and  was  asked  the  following  question :  Whether  or  not 
Tom  Shelton  came  before  the  grand  jury,  and  said  he 
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did  not  know  anything  about  who  got  Taylor's  cotton, 
and  that  the  grand  jury  then  dismissed  him,  and  sent 
for  Mr.  George  Taylor,  and,  when  he  came,  that  they 
told  him  that  Tom  Shelton  said  he  did  not  know  any- 
thing about  it,  and,  if  Mr.  Taylor  did  not  say  then, 
"bring  him  back  in  here  where  I  am,  and  he  will  not 
deny  it,"  and  if  Taylor  did  not  then  talk  to  Shelton, 
and  pointed  down  towards  the  jail,  and  told  him  he 
would  have  him  put  in  there  if  he  did  not  tell  ab(mt 
it,  and  that,  after  this  threatening  on  the  part  of  Mr. 
Taylor,  the  young  man  did  not  then  proceed  to  tell  the 
grand  jury  what  he  claimed  to  know  about  it? 

Tate  &  Walker^  for  appellant.  Counsel  discuss  the 
assignments  of  error  relative  to  evidence,  and  insist 
that  on  the  authority  of  Grayson  v.  The  State,  they 
should  have  lieen  permitted  to  show  the  state's  wit- 
ness told  an  enemy  of  one  of  defendants  that  defend- 
ant had  tried  to  get  him  to  help  them  steal  some  cot- 
ton, as  tending  to  show  ill  will  or  bias. — McHugh  t\ 
The  State,  31  Ala.  317;  40  Cyc.  2680.  A  specific  ground 
of  objection  is  a  waiver  of  all  others. — 97  Ala.  16, 
Under  section  7298,  Code  1907,  a  grand  juror  may  be 
required  to  testify  as  to  the  testimony  of  a  witness  be 
fore  that  body  to  show  inconsistent  statements. — Pel- 
lum  R  TJie  State,  89  Ala.  28;  Burton  r.  The  State,  115 
Ala.  11. 

R.  C.  Brickell,  Attorney  General,  and  W.  L.  Martin, 
Assistant  Attorney  (leneral,  for  the  State.  Where  a 
question  is  asked  without  objection  and  answered,  an 
objection  to  the  question  and  answer  comes  too  late. — 
Stowers  F.  Co.  v.  Brake,  158  Ala.  639,  and  cases  cited. 
The  grand  juror  was  properly  denied  the  right  to  go 
into  the  colloquy  betAveen  the  grand  jury  and  a  third 
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person  relative  to  a  witness's  statement. — Section  7298, 
Code  1907;  Burton  v.  The  State,  115  Ala.  1.  Counsel 
discuss  other  assignments  of  error,  but  without  citation 
of  authority. 

PELHAM,  J. — The  objection  to  the  question  and  an- 
swer of  the  witness  Arbie  Taylor  came  too  late,  and 
was  properly  overruled. — McCalman  v.  State,  96  Ala. 
98,  11  South.  408 ;  BiUingslejj  v.  State,  96  Ala.  126,  11 
South.  409;  Ellis  v.  State,  105  Ala.  72,  17  South.  119; 
Downey  v.  State,  115  Ala.  108-112,  22  South.  479; 
Stowers  Furniture  Co.  v.  Brake,  158  Ala.  639,  48  South. 
89. 

The  question  asked  the  witness  Shelton  about  the  de- 
fendant having  gotten  into  trouble  with  one  Doc  Ben- 
nerfield  clearly  had  for  its  purpose  an  attempt  to  elicit 
hearsay  testimony,  and  the  court  cannot  be  put  in  error 
for  having  sustained  the  objection  interposed  by  the 
state's  counsel  to  the  question. 

The  court  would  also  have  been  justified  in  sustain- 
ing the  objection  to  this  question  asked  on  cross-exami- 
nation, under  the  discretion  allowed  the  court  in  limit- 
ing such  examinations,  when  the  relevancy  of  the  testi- 
mony was  not  apparent,  and  was  not  disclosed  by  coun- 
sel for  defendant  when  asking  the  question  seeking  to 
make  the  seemingly  irrelevant  proof  that  Bennerfield 
and  the  defendant  had  had  some  trouble  at  an  indef- 
inite time. 

The  competency  of  a  grand  juror  to  disclose  the  testi- 
mony of  a  witness  examined  before  the  grand  jury  is 
fixed  by  statute,  and  is  limited,  except  in  perjury  cases, 
to  an  inquiry  having  for  its  purpose  to  show  whether 
the  testimony  given  before  the  grand  jury  is  consistent 
with  the  testimony  of  the  witness  given  on  the  trial 
before  the  court— Code  1907,  §  7298;  Burton  v.  State, 
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115  Ala.  1,  22  South.  585.  The  question  asked  the  grand 
juror  Adams  when  being  examined  as  a  witness  for  tlie 
defendant  did  not  comply  with  this  rule,  but  included 
an  inquiry  as  to  a  statement  made  to  the  grand  jury  by 
one  Taylor  in  the  absence  of  the  witness.  Such  col- 
loquy between  the  grand  jury  and  a  third  party  could 
have  no  bearing  on  the  credibility  of  the  witness'  testi- 
mony, and  was  not  admissible. 

We  find  no  error  in  the  record,  and  the  judgment  of 
the  lower  court  will  be  affirmed. 

Affirmed. 


ThompkiiiH  i\  The  State. 

Burglary. 

(Peclded  February  11.  1913.    61   South.  479.) 

Evidence;  Accomplices;  Corroboration. — ^The  evidence  exam- 
ined and  held  insufficient  to  corroliorate  the  testimony  of  an  accom- 
plice in  such  a  manner  as  to  warrant  a  finding  of  defendant  guilty 
of  tlie  offense  of  burglary. 

Appeal  from  Bullock  Circuit  Court. 
Heard  before  Hon.  M.  Sollie. 

George  Thompkins  was  convicted  of  burglary  and  he 
appeals.    Reversed  and  remanded. 

Tom  S.  Frazer^  for  appellant.  The  evidence  of  the 
accomplice  was  not  so  corroborated  as  to  authorize  a 
finding  of  defendant  guilty,  and  hence,  the  affirmative 
charge  should  have  been  given. — Section  1897,  Code 
1907 ;  Lindsey  v.  The  State,  54  South.  516. 

R.  C.  Brickbll,  Attorney  General,  and  W.  L.  Martin, 
Assistant  Attorney  General,  for  the  State. 
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PELHAM,  J. — The  defendant  was  tried  on  an  in- 
dictment charging  burglary,  in  which  he  was  jointly 
indicted  with  one  Will  Serge.  It  was  shown  by  the 
evidence  on  the  trial  that  a  storehouse  of  one  Sims  had 
been  burglarized  on  a  certain  night  and  a  sum  of  money 
amounting  to  "several  dollars/'  taken  from  the  cash 
drawer,  and  that  shortly  afterwards  Will  Serge  was 
arrested  and  charged  with  the  burglary,  whereupon  he 
stated  that  the  defendant  had  broken  into  the  store  by 
using  a  wire  stretcher  to  twist  out  the  bolt  securing  tlie 
window  by  means  of  an  iron  bar.  Serge  testified  on  the 
trial  that  he  met  the  defendant  on  the  night  in  ques- 
tion near  Sims's  store,  and,  at  defendant's  solicitation, 
accompanied  him  to  the  store  and  stood  at  the  corner 
of  the  building  while  the  defendant  twisted  out  the  iron 
bolt  with  a  pair  of  wire  stretchers,  removed  the  bar, 
opened  the  window,  and  entered  the  store;  that,  when 
the  defendant  emerged  from  the  store,  he  called  to  tlie 
witness  (Serge),  and  gave  him  50  cents.  The  only  cor- 
roboration of  this  evidence  offered  on  the  trial  of  the 
case  was  the  testimony  showing  that  there  was  an  old 
broken  pair  of  wire  stretchers  in  the  defendant's  yard, 
where  they  had  been  lying  open  to  the  inspection  of  any 
one  who  went  upon  the  place,  and  that  these  stretchers 
had  been  used  by  the  defendant's  children  as  a  play- 
thing for  several  months,  and  the  testimony  of  the  rural 
mail  carrier  that  shortly  after  the  burglary  the  defend- 
ant or  his  wife  had  sent  oflf  by  him  two  money  orders, 
each  for  the  sum  of  f2.  The  defendant  as  a  witness  in 
his  own  behalf  denied  all  knowledge  of  the  commission 
of  the  crime,  and  it  was  shown  that  as  soon  as  Sims,  the 
proprietor  of  the  store,  asked  him  (the  defendant)  if 
he  had  a  pair  of  wire  stretchers,  he  promptly  stated  that 
there  was  an  old  broken  pair  in  his  yard  that  his  chil- 
dren had  found  and  brought  home  to  play  with,  and 
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immediately  went  and  brought  them  to  Sims  for  inspec- 
tion. The  denomination  of  the  money  taken  from  the 
store  was  not  known,  and  the  kind  of  money  paid  for 
the  money  orders  was  not  proven.  The  defendant's 
wife  was  shown  to  be  regularly  in  service  and  being  paid 
for  her  work,  and  the  defendant  testified  that  it  w^as 
her  money  that  was  paid  for  tlie  money  orders. 

The  defendant  asked  the  general  charge  on  the  theory 
that  there  was  no  testimony  other  than  that  of  the  ac- 
complice, Serge,  which  in  any  way  tended  to  connect 
the  defendant  with  the  commission  of  the  crime.  We 
think  the  defendant's  theory  the  correct  view  to  take 
of  the  evidence  in  this  case.  The  evidence  of  the  accom- 
plice, Avho  stands  before  the  jury  as  a  self-confessed 
criminal  in  the  attitude  of  unfaithfulness  even  to  his 
confederate  in  crime,  probably  magnifying  the  defend- 
ant's connection  with  the  offense  charged,  for  the  pur- 
pose of  mitigating  his  own  infamy  with  the  hope  of  se- 
curing self-l)enefit,  received  no  corroboration  upon  any 
material  point  connecting  the  defendant  Avith  the  com- 
missi(m  of  the  offense.  The  fact  that  the  accomplice 
testified  that  the  defendant  used  a  pair  of  wire  stretch- 
ers in  effe(*ting  an  entrance  to  the  store  burglarized, 
and  that  such  an  article  was  lying  around  his  premises 
open  to  the  vicAV  of  any  person  who  might  come  upon 
the  defendant's  place,  is  not  such  corroborative  evidence 
confirming  the  testimony  of  the  accomplice  as  intended 
by  the  statute  declaring  that  a  conviction  for  a  felony 
cannot  be  had  on  the  testimony  of  an  accomplice,  unless 
corroborated  by  other  evidence  tending  to  connect  the 
defendant  with  the  commission  of  the  offense.  The  ac- 
complice, living  in  the  same  neighborhood  as  the  de- 
fendant, had  ample  opportunity  to  know  of  the  wire 
stretchers  lying  around  the  yard  at  the  defendant's, 
and  mav  reasonablv  have  undertaken  to  give  color  to 
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his  statement  by  such  testimony.  This  evidence  was 
really  no  confirmation  at  all  of  the  accomplice's  testi- 
mony, for  there  was  no  evidence  except  that  of  the  ac- 
complice himself  to  show  that  a  wire  stretcher  was 
used  in  the  commission  of  the  crime,  and  in  its  last 
analysis  the  testimony  laying  the  crime  at  the  door  of 
the  defendant  depended  entirely  on  the  uncorroborated 
testimony  of  this  accomplice,  for  the  accomplice  could 
not  corroborate  himself  by  his  own  statements  or  by 
anything  that  depended  upon  his  statements  for  con- 
firmation. 

What  Justice  Sombrville  has  well  said  in  rendering 
the  opinion  of  the  court  in  the  case  of  Lindsey  v.  State ^ 
170  Ala.  80,  82,  54  South.  516,  is  apposite  here:  "We 
are  aware  that  the  statute  [Code  1907,  §  7897]  has 
been  liberally  construed  with  respect  to  the  extent  an<l 
character  of  the  corroboration  it  requires. — MaJuchi  v. 
State,  89  Ala.  134  [8  South.  104].  But,  even  so,  we  are 
clear  in  the  view  that  to  allow  a  conviction  on  the  testi- 
mony submitted  in  this  case  would  pave  the  way  for 
its  complete  destruction  and  consignment  to  the  leji^sla- 
tive  trash  pile." 

The  trial  court  was  in  error  in  refusing  the  general 
charge  requested  by  the  defendant,  and  the  judgment 
of  conviction  must  be  reversed. 

Reversed  and  remanded. 
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Jeffries  v.  The  State. 

Larceny. 

(Decided  April  8,   1913.    62  South.  207.) 

Larceny;  Evidence;  Corpus  Delicti. — Where  the  evidence  mere- 
ly tended  to  prove  defendant's  possession  and  sale  of  the  cow  which 
had  disappeared  from  a  pasture  from  which  cattle  sometimes  es- 
caped, it  will  not  support  a  conviction  of  larceny,  as  it  Is  merely  a 
matter  of  surmise  whether  the  defendant  took  the  animal  feloni- 
ously or  not,  and  hence,  does  not  show  the  corpus  delicti. 

Appeal  from  Hale  County  Law  and  Equity  Court. 
Heard  before  Hon.  Charles  E.  Waller. 
Charley  Jeffries  was  convicted  of  the  larceny  of  a 
cow  and  he  appeals.     Reversed  and  remanded. 

EviNS  &  Jack,  for  appellant.  The  evidence  does  not 
sufficiently  show  the  corpus  delicti,  and  hence,  the 
charge  requested  by  defendant  should  have  been  given. 
—8  Enc.  of  Evid.  99;  Sanders  v.  The  Stat'C,  167  Ala. 
85. 

R.  C.  Brickell,  Attorney  General,  and  W.  L.  Martin, 
Assistant  Attorney  General,  for  the  State.  Under  the 
evidence  it  was  a  question  for  the  jury  to  say  whether 
the  defendant's  possession  was  felonious  or  not,  and 
the  court  properly  submitted  that  question  to  the  jury. 

WALKER,  P.  J. — The  only  support  for  the  charge 
of  larceny  made  against  the  defendant  was  evidence 
tending  to  prove  his  possession  and  sale  of  a  cow  which 
had  disappeared  from  a  pasture  from  which  cattle  some- 
times escaped  through  broken  places  in  the  fence  which 
inclosed  it  or  at  a  point  where  a  branch  ran  under  the 
fence.    There  was  an  entire  absence  of  evidence  having 
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any  tendency  to  prove  how  the  cow  got  out  of  the  pos- 
session of  its  owner  or  came  into  the  possession  of  the 
defendant.  It  would  be  pure  surmise  to  say  that  he 
feloniously  took  and  carried  it  away,  rather  than  that 
he  innocently  took  charge  of  it  when  it  strayed  on 
premises  of  which  he  had  possession  or  control.  To 
say  that  the  defendant's  acquisition  of  possession 
amounted  to  a  trespass  or  was  accompanied  by  a  felon- 
ious intent  would  be  a  guess,  not  a  finding  on  evidence, 
capable  of  shedding  any  light  on  the  inquiry.  Follow^- 
ing  previous  rulings  in  this  state  on  similar  conditions 
of  evidence,  it  must  be  held  that  the  general  affirmative 
charge  requested  by  the  defendant  should  have  been 
given  because  of  the  lack  of  any  evidence  having  a 
tendency  to  prove  the  corpus  delicti. — Sanders  v.  State, 
167  Ala.  85,  52  South.  417,  28  L.  R.  A.  (N.  S.)  536; 
Thomas  v.  State.  109  Ala.  25,  19  South.  403;  Orr  v. 
State,  107  Ala.  35,  18  South.  142;  Griggs  t\  State,  58 
Ala.  425,  29  Am.  Rep.  762. 
Reversed  and  remanded. 


West  v.  The  State. 

Larceny, 

(Decided  April  10.  1013.     02  South.  290.) 

1.  Trial;  Reception  of  Evidence;  Ohjection. — Where  a  witness  had 
testified  to  circumstances  tending  to  Identify  certain  hides  which 
had  been  sent  in  a  trunk  to  G.  with  tliose  recently  disappeared  from 
the  depot  platform,  and  that  defendant  shortly  before  got  a  check 
to  put  on  his  trunk  himself,  saying  that  it  was  at  some  distance 
from  the  station,  a  general  objection  to  a  question  asked  the  witness 
whether  he  saw  the  trunk  after  it  came  back,  did  not  raise  the 
objection  that  the  question  called  for  an  inference  or  conclusion  of 
the  witness,  that  the  trunk  which  came  back  was  the  same  one  for 
which  defendant  got  a  check;  nor  was  such  question  so  palpably 
inadmissible  as  to  require  the  sustaining  of  a  general  objection 
thereto. 

10  CA 
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2.  Evidence;  Testimony  on  Former  Trial;  Proof  of. — One  who  did 
not  know  whether  he  had  heard  all  of  the  testimony  of  a  deceased 
witness  given  on  a  former  trial  was  not  in  position  to  testify  to  so 
mnch  of  such  witness's  testimony  as  he  heard,  the  mle  being  that 
it  must  appear  that  the  witness  is  capable  of  disclosing  at  least 
the  substance  of  the  deceased  witness's  testimony,  so  far  as  it 
related  to  the  particular  subject  with  reference  to  which  it  is  sought 
to  be  introduced. 

Appfjal  from  Marshall  Circuit  Court. 
Heard  before  Hod.  W.  W.  Haralson. 
Will  West  was  convicted  of  larceny  and  he  appeals. 
Reversed  and  remanded. 

John  A.  Lusk  &  Son,  for  appellant  The  record  fails 
to  show  a  proper  submission  of  the  cause. — 1  Freeman 
on  Judgments,  sec.  50-D.  The  witness  could  only  ex- 
press an  opinion  that  the  hides  he  got  were  the  bides 
taken  from  the  depot. — Walker  v.  The  State,  58 
Ala.  393;  Mitchell  v.  The  State,  94  Ala.  68. 
The  court  erred  in  permitting  the  witness  to 
say  that  he  saw  the  trunk  come  back. — Mann 
V.  The  State,  134  Ala.  1;  Anmston  v,  Ivey,  151 
Ala.  392 ;  1  Wig.  on  Evi.,  sees.  657-59.  No  proper  pred- 
icate was  laid  for  the  introduction  of  evidence  given 
on  a  former  trial  by  a  deceased  witness. — 106  Ala.  74; 
86  Ala.  47;  86  Ala.  617;  87  Ala.  30;  92  Ala.  41;  96  Ala. 
51;  1  Elliott  on  Evid.  sees.  495-506;  1  Greenl.  163-A; 
Clealand  i\  Hill,  18  Ala.  343. 

R.  C.  BiucKELL,  Attorney  General,  and  W.  L.  Martin, 
Assistant  Attorney  General,  for  the  State.  Many  of 
the  objections  to  evidence  were  settled  adversely  to  ap- 
pellant's contention  in  West  v.  The  State,  168  Ala.  1. 
The  court  properly  admitted  the  testimony  of  a  de- 
ceased witness  given  on  a  former  trial. — ^3  Wig.  sec. 
299;  Davis  v.  The  State,  17  Ala.  354;  Clealand  v.  Huey, 
18  Ala.  343;  Thompson  v.  The  State,  106  Ala.  67.    The 
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matter  of  a  predicate  is  within  the  sound  discretion  of 
the  trial  court,  and  that  it  is  the  same  trial  may  be 
shown  by  parol  evidence. — Lett  v.  The  State,  124  Ala. 
64. 

WALKER,  P.  J. — Some  of  the  questions  presented 
on  this  appeal  may  be  disposed  of  by  a  reference  to  the 
opinion  rendered  on  a  former  appeal  in  the  same  case. 
—West  V.  State,  168  Ala,  1,  53  South.  277.  A  repetition 
of  what  was  there  said,  so  far  as  it  is  applicable  to  the 
evidence  set  out  in  the  present  record,  is  not  deemed 
necessary. 

The  state's  witness  Landsden,  after  testifying  to  cir- 
cumstances tending  to  identify  certain  hides  sent  in  a 
trunk  by  express  to  Guntersville,  as  some  which  had 
recently  disappeared  from  the  depot  platform  at  that 
place,  and  to  the  circumstance  of  the  defendant  buying 
a  ticket  for  Huntsville  a  few  days  before  and  getting  a 
baggage  check  to  carry  and  put  on  himself,  saying  that 
his  trunk  was  at  the  river — some  distance  from  the 
depot  in  the  direction  of  Huntsville — was  asked:  "Did 
you  see  the  trunk  after  it  came  back?"  The  court  can- 
not be  charged  with  error  for  not  sustaining  the  general 
objection  made  by  the  defendant  to  this  question.  It  is 
suggested  in  argument  that  the  question  was  subject 
to  objection  as  calling  for  an  inference  or  conclusion 
of  the  witness  that  the  trunk  which  came  back  with  the 
hides  in  it  was  the  same  trunk  for  which  the  defendant 
got  a  check,  but  which  the  witness  did  not  see  at  that 
time.  No  such  ground  of  objection  was  called  to  the 
attention  of  the  court.  The  testimony  that  might  be 
elicited  by  the  question  was  not  so  palpably  inadmis- 
sible as  to  put  the  court  under  a  duty  to  sustain  a  gen- 
eral objection  to  it.  The  defendant  should  have  speci- 
fied  the  objectionable  feature  of  the  question. — Wil- 
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liams  V.  Anniston  Electric  d  Oas  Co.,  164  Ala.  84,  51 
South.  385. 

A  question  to  W.  B.  Watson,  a  witness  for  the  state, 
requesting  him  to  tell  the  jury  the  substance  of  the  tes- 
timony of  Will  Stearnes  on  a  former  trial  of  this  case, 
was  preceded  by  evidence  of  the  death  of  said  Stearnes 
after  the  former  trial  and  by  statements  of  the  witness 
Watson  to  the  effect  that  he,  Watson,  was  a  deputy 
sheriff;  that  he  had  known  Will  Stearnes;  that  he  was 
in  the  courtroom  a  part  of  the  time  when  Stearnes  was 
examined  as  a  witness  in  this  case  when  it  Avas  tried 
before;  and  that  he  could  not  say  that  he  heard  all  of 
that  testimony  or  that  he  did  not  hear  all  of  it.  Over 
the  objection  of  the  defendant,  upon  the  ground,  among 
others,  that  a  sufficient  predicate  had  not  been  laid  for 
the  admission  of  tlie  evidence  called  for,  the  witness  was 
permitted  to  answer  the  above-mentioned  question.  Ex- 
ceptions were  reserved  to  this  ruling  of  the  court  and  to 
its  action  in  overruling  the  defendant's  motion,  made 
when  the  answer  to  the  question  Avas  concluded,  to  ex- 
clude such  answer,  and  also  to  its  action  in  overruling  a 
similar  motion  made  after  the  witness  had  stated  on  his 
cross-examination  that  he  could  not  say  that  he  heard  all 
of  tlie  testimony  of  Stearnes;  that  he,  Watson,  was  gen- 
erally busy  while  witnesses  were  testifying,  and  was 
generally  passing  in  and  out  of  the  courtroom  during 
such  time. 

It  is  a  matter  of  common  experience  for  statements 
made  by  a  witness  at  one  stage  of  his  examination  to  be 
modified  or  indeed  the  effect  of  them  to  be  impaired  or 
wholly  destroyed  by  what  may  be  elicited  from  him  in 
other  stages  of  his  examination.  There  can  be  no  as- 
surance at  all  that  the  substance  of  the  testimony  as  it 
was  given  by  the  deceased  witness  as  to  any  matter  in 
reference  to  which  he  was  examined  is  reproduced  if 
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the  person  who  undertakes  to  recite  it  claiitis  no  more 
than  that  he  was  present  during  part  of  the  time  when 
the  deceased  witness  was  undergoing  examination.  The 
recital  of  the  testimony  q{  the  deceased  witness  as  de- 
posed to  by  such  a  person  may  be  as  incomplete,  garbled, 
and  misleading  as  would  be  the  version  of  it 
given  by  one  who  deliberately  suppresses,  or  withholds 
portions  of  it  material  to  the  matter  in  issue.  It  can- 
not be  said  to  be  a  repetition  of  testimony  given  in  a 
former  trial,  as  it  is  not  shown  to  be  more  than  a  frag- 
ment of  such  testimony.  To  permit  such  a  narrative 
of  the  testimony  of  a  deceased  witness  to  be  given  in  a 
trial  on  a  criminal  charge  would  expose  the  party 
against  whom  it  is  offered  to  a  conviction  upon  evidence 
the  effect  of  which  may  have  been  materially  modified 
by  an  omitted  part  of  the  testimony  as  it  actually  was 
given. — Tharp  v.  State ,  15  Ala.  749.  In  reference  to 
the  qualifications  of  a  person  who  is  offered  as  a  wit- 
ness to  prove  the  testimony  of  a  witness  since  deceased, 
the  following  statement  is  made  in  the  note  to  the  case 
of  Atchison y  etc.,  R.  R.  Co,  v.  0 shorn,  91  Am.  St.  Rep. 
189,  205:  "It  is,  however,  essential  that  the  witness 
called  to  give  the  testimony  of  a  witness  since  deceased 
upon  a  former  trial  must  be  able  to  state  the  substance 
of  the  whole  of  the  latter's  testimony  on  the  particular 
subject  which  he  is  called  to  prove.  This  must  include 
the  cross-examination  of  the  deceased  witness  as  well  as 
his  direct  examination ;  and,  if  the  witness  can  testify 
only  to  what  was  sworn  to  by  the  deceased  person  in 
his  examination  in  chief,  without  giving  the  cross-exam- 
ination, it  cannot  be  received  in  evidence.  *  *  *  The 
rule  is  clearly  stated  in  Summons  v.  State,  5  Ohio  St. 
326,  that  it  is  not  essential  to  the  competency  of  such 
evidence  that  it  be  given  in  the  exact  words  of  the  de- 
ceased person ;  but,  while  the  witness  is  allowed  to  give 
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the  substance  of  the  statements  of  the  deceased  person 
on  the  former  trial,  he  is  not  allowed  the  latitude  of 
giving  their  mere  effect,  and  it  is  essential  to  the  com- 
petency of  the  witness  called  to  give  this  kind  of  evi- 
dence: (1)  That  he  heard  the  deceased  person  testify 
on  the  former  trial;  and  (2)  that  he  has  such  an  accu- 
rate recollection  of  the  matter  stated  that  he  will,  on  his 
oath,  assume  or  undertake  to  narrate  in  substance  the 
whole  matter  sworn  to  by  the  deceased  witness,  in  all 
its  material  parts,  or  that  part  whereof  he  may  be  called 
upon  to  prove."  This  statement  is  in  harmony  with  the 
rulings  on  the  subject  which  have  been  made  in  this 
state. — Thompson  et  ai.  v.  State,  106  Ala.  67,  75,  17 
South.  512;  Gildergleeve  v.  Cara/umi,  10  Ala.  260,  44 
Am.  Dec.  485;  Tharp  v.  State,  15  Ala,  749;  Davis  v. 
State,  17  Ala.  354 ;  Maffee  v.  Doe  ex  dem.,  etc.,  22  Ala. 
699;  Clealand  v.  Huey,  18  Ala.  343.  When  a  party  to 
a  cause  proposes  in  the  trial  of  it  to  adduce  testimony 
given  in  a  former  trial  by  a  witness  since  deceased,  it 
is  incumbent  upon  him  to  make  it  appear  that  the 
agency  by  which  this  is  proposed  to  be  done  is  one 
capable  of  disclosing  at  least  the  substance  of  that  testi- 
mony so  far  as  it  related  to  the  particular  subject  in 
reference  to  which  it  is  sought  to  be  reproduced.  It  is 
for  the  court  to  see  to  it  that  this  preliminary  require- 
ment is  complied  with.  A  proper  predicate  for  the  in- 
troduction of  such  evidence  is  not  laid  when  no  more 
is  show^n  than  that  the  witness  offered  vouches  for  the 
substantial  accuracy  of  his  recital  of  so  much  only  of 
the  former  testimony  as  was  given  in  his  presence,  he 
not  claiming  that  he  heard  all  of  it,  and  not  being  in  a 
position  to  sustain  a  claim  that  he  can  give  the  entire 
substance  of  what  the  deceased  witness  swore  to  on  any 
subject  in  reference  to  which  he  was  examined.  It  fol- 
lows that  the  court  was  in  error  in  overruling  the  above- 


Digitized  by 


Google 


7.]  OF  ALABAMA.  151 

[Bozeman  v.  The  State.  1 

mentioned  objections  to  the  testimony  of  the  witness 
Watson.  A  similar  error  was  committed  in  permitting, 
-over  the  defendant's  objections,  the  witness  Stallings  to 
testify  in  reference  to  the  same  matter. 

Other  questions  presented  for  review  need  not  be 
passed  on,  as  they  may  not  arise  in  another  trial. 

Reversed  and  remanded. 


Bozeman  v.  The  State. 

Violating  Automobile  La/ic, 

(Decided  February  11,  1913.    Rehearing  denied  April  8,  1913. 
61  South.  604.) 

1.  License;  Motor  Vehicles;  Constitutionality, — ^The  provisions  of 
section  223,  Constitution  1901,  are  Intended  to  prevent  discrimina- 
tion against  counties  and  municipalities  by  levying  one  tax  for  the 
sole  benefit  of  the  state  to  the  exclusion  and  prejudice  of  the 
counties  and  municipalities,  and  hence,  the  provisions  of  Acts  1911, 
p.  634,  providing,  as  it  does,  for  the  apportionment  of  the  revenue 
derived  from  license  tax  on  motor  vehicles  between  the  state  and 
the  county  or  incorporated  city  or  town  from  which  it  is  derived, 
are  not  violative  of  said  section  of  the  Constitution. 

2.  Same. — ^The  state  has  the  right  to  regulate  the  use  of  motor 
vehicles  upon  the  public  highways,  and  may  impose  a  license  tax 
or  fee  for  that  purpose,  under  its  police  power. 

3.  Statutes;  Construction;  Extrinsic  Aids. — ^Where  the  language  of 
a  statute  is  clear  and  unambiguous,  there  is  no  room  for  construc- 
tion, and  the  court  cannot  attempt  to  arrive  at  the  intent  of  the 
law-making  power  by  a  consideration  of  matters  aside  from  the 
language  used. 

4.  Same;  Licenses;  Revenue  Law;  Passage. — ^The  provisions  of 
Act  1911,  p.  634,  constitute  an  exercise  of  police  power  of  the 
state,  and  is  not  a  revenue  measure,  notwithstanding  the  amount  of 
the  tax  is  in  excess  of  the  necessary  expense  of  regulating  and 
controlling  the  operation  of  such  vehicles,  since  the  tax  is  imposed 
for  a  specific  and  burdensome  use  of  the  highway,  and  the  fund 
derived  therefrom  Is  apportioned  among  the  governmental  subdivi- 
sions upon  which  the  burden  of  the  highway  rests,  and  the  portion 
retained  by  the  state  is  much  less  than  the  amount  paid  from  the 
treasury  for  improvement  and  betterment  of  the  highway;  hence, 
although  passed  on  the  last  day  of  the  legislative  session,  the  act 
is  not  invalid  under  section  70,  Constitution  1901. 
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5.  Constitutional  Law;  Construction;  Extrinsic  Aids. — ^Where  the 
meaning  of  a  constitutional  provision  is  plainly  expressed  by  Its 
words,  extrinsic  sources  of  information  will  not  be  considered  to 
impute  another  meaning  to  the  language  used,  such  as  the  debates 
or  amendments  offered,  etc. 

6.  Same;  Persons  Entitled  to  Questions;  Validity. — ^One  not  di- 
rectly affected  cannot  complain  that  a  statute  violates  constitutional 
provisions,  and  hence,  a  resident  of  this  state  cannot  raise  the 
question  that  section  16,  Acts  1911,  p.  634,  violates  article  4,  section 
2,  Constitution  of  the  United  States. 

Appeal  from  MoDtgomery  City  Court. 

Heard  before  Hon.  Armstead  Brown. 

Robert  H.  Bozeman  was  convicted  of  violating  the 
automobile  law  in  that  he  operated  a  motor  vehicle  upon 
the  public  highway  without  license,  and  he  appeals. 
Affirmed. 

Arrington  &  Houghton^  for  appellant.  Section  7  of 
the  Motor  Vehicle  Law  is  in  direct  conflict  with  section 
221,  Constitution  1901.  Counsel  quote  from  the  pro- 
ceedings of  the  Constitutional  Convention  to  show  the 
construction  to  be  given  that  section.  As  to  the  proper 
construction  they  cite  also. — lAttle  v.  Foster,  130  Ala. 
163 ;  Ex  parte  Mayor,  78  Ala.  23 ;  Lehman  v.  Robinson, 
59  Ala.  241;  State  ex  reh  v.  Thompson,  129  Ala.  106; 
State  ex  rel.  Robinson  v.  McOough,  118  Ala.  166;  8  Cyc. 
840.  It  is  also  contended  that  sections  9  and  16  are  as 
obnoxious  as  is  section  7.  Counsel  also  contend  that 
the  license  fee  is  an  exercise  of  the  police  power  and 
that  it  is  unreasonable  and  void. — Commissioners  v. 
Boyd,  188  Mass.  79;  State  v.  Parker,  59  South.  741; 
Yan  Hook  v.  Selma,  70  Ala.  361 ;  Smith  v.  Commission' 
ers,  117  Ala.  196;  Section  211,  Constitution  1901.  Sec- 
tion 16  of  said  act  violates  article  2,  section  4  of  the 
Constitution  of  the  United  States. 

R.  C.  Brickell,  Attorney  General,  and  T.  H.  Seay, 
Assistant  Attorney  General,  for  the  State.     Defendant 
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cannot  complain  that  the  act  violated  section  221  of  the 
Constitution,  since  the  sole  purpose  of  that  section  is 
for  the  protection  and  benefit  of  the  towns  and  cities, 
and  not  of  any  individual. — 8  Cyc.  791;  State  ex  reh 
Thomas  v,  Qunter,  170  Ala.  165;  49  N.  B.  582;  47  N.  W. 
44.  The  fee  or  tax  is  not  one  which  a  municipal  corpora- 
tion could  levy  under  its  general  power.  It  would  re- 
quire specific  authority. — Vity  of  Mobile  v.  Gentry,  170 
Ala.  234.  It  is  an  exercise  of  the  police  power  and  not 
a  revenue  bill,  and  hence  is  not  affected  by  section  70 
of  the  Constitution. — Kennemar  v.  The  State,  150  Ala. 
74.  The  fact  that  the  act  does  raise  revenue  cannot 
of  itself  make  the  act  a  revenue  statute. — Dunbar  v, 
Frazer,  78  Ala.  531 ;  Shepherd  v.  Dawling,  127  Ala.  1. 
That  the  act  is  not  violative  of  section  221,  is  determined 
by  the  case  of  City  of  Birmingham  v.  Southern  Express 
Co.,  164  Ala.  529.  On  the  authorities  cited  first  above 
it  must  be  said  that  the  defendant  cannot  raise  the  ques- 
tion that  section  16  of  said  act  violates  section  2  of  arti- 
cle 4  of  the  Constitution  of  the  United  States. 

PELHAM,  J. — The  appellant,  a  resident  of  the  city 
and  county  of  Montgomery,  in  the  state  of  Alabama, 
being  the  owner  of  a  motor  vehicle  which  he  operated 
on  the  public  highways  of  the  state  without  paying  a 
license  tax  or  registration  fee,  as  required  by  the  pro- 
visions of  the  Motor  Vehicle  Law,  was  convicted  on  an 
indictment  charging  this  offense  under  the  provisions 
of  the  act  of  the  Legislature  approved  April  22,  1911, 
known  as  the  Motor  Vehicle  Law  (Acts  1911,  pp.  634- 
650),  and  in  prosecuting  this  appeal  the  appellant  con- 
tends that  the  act  is  void,  in  that  it  offends  certain  con- 
stitutional requirements. 

The  principal  argument  and  attack  seem  to  be  based 
on  the  contention  that  section  7  of  the  Motor  Vehicle 
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Law  offends  section  221  of  the  Constitution  of  the  state. 
These  sections  read  as  follows : 

"Sec.  7.  The  following  license  tax  or  registration  fee 
shall  be  charged  on  motor  vehicles  used  for  private  use : 
Seven  and  one-half  dollars  for  each  motor  vehicle  hav- 
ing a  rating  of  less 'than  twenty  horse  power."  The  sec- 
tion, after  fixing  the  license  to  be  charged  for  motor  ve- 
hicles with  different  horse  power,  then  concludes  as  fol- 
lows :  "Said  several  sums  of  money  charged  as  a  license 
tax  herein  shall  be  paid  to  the  Secretary  of  State  and 
forty  per  centum  of  the  gross  revenue  derived  from  any 
incorporated  city  or  town  shall  revert  to  the  treasurer 
of  the  city  or  town  in  which  the  owner  or  licensee  resides, 
and  forty  per  cent,  of  the  gross  revenue  derived  from 
any  county  outside  of  any  incorporated  city  or  town 
shall  likewise  revert  to  the  treasurer  of  said  county.  The 
registration  fee,  or  license  tax,  shall  be  in  lieu  of  all 
other  privilege  license  which  the  state  or  any  county  or 
municipality  thereof  might  impose,  but  nothing  in  this 
section  shall  be  construed  to  prevent  the  collection  of 
any  ad  valorem  tax." — ^Acts  1911,  p.  636. 

"Sec.  221.  The  Legislature  shall  not  enact  any  law 
which  will  permit  any  person,  firm,  corporation,  or  asso- 
ciation to  pay  a  privilege,  license,  or  other  tax  to  the 
state  of  Alabama,  and  relieve  him  or  it  from  the  pay- 
ment of  all  other  privilege  and  license  taxes  in  the  state." 
— Constitution  of  1901. 

This  section  of  the  Constitution  means,  as  we  read 
the  plain  language  employed  by  the  framers  of  the  Con- 
stitution to  express  the  meaning  and  purpose  of  the  pro- 
vision, that  the  Legislature  is  prohibited  from  enacting 
a  law  that  would  require  the  payment  of  one  privilege 
tax  or  license  fee  for  the  benefit  of  the  state  alone,  to 
the  exclusion  of  the  counties  and  municipalities;  and  a 
statute  or  legislative  act  providing  for  the  payment  of 
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a  state  license  tax  and  relieving  the  person,  firm,  cor- 
poration, or  association  so  taxed  from  the  payment  of 
any  and  aJl  other  privilege  and  license  taxes  to  the  coun- 
ty or  municipality  would  be  repugnant  to  the  said  section 
221  of  the  Constitution.  The  language  of  this  section 
is  plain  and  unambiguous,  and  its  import  may  be  easily 
gathered  from  the  diction,  and  it  does  not  mean,  and 
cannot  fairly  be  construed  to  mean,  that  the  Legislature 
is  inhibited  from  enacting  a  law  providing  for  the  pay- 
ment of  a  privilege  tax  or  license  fee  to  the  state,  coun- 
ties, and  municipalities  in  fair  and  reasonable  propor- 
tions, and  make  such  privilege  tax  or  license  fee  the 
only  privilege  tax  or  license  fee  that  can  be  levied  or 
collected  by  the  state,  counties,  and  municipalities.  The 
plain  and  evident  purpose  of  section  221  to  be  gathered 
from  a  fair  and  reasonable  interpretation  of  the  lan- 
guage employed  is  to  prevent  the  Legislature  from  dis- 
criminating against  counties  and  municipalities  by  levy- 
ing one  privilege  tax  or  license  fee  for  the  sole  benefit 
of  the  state,  to  the  exclusion  and  prejudice  of  the  coun- 
ties and  municipalities.  While  the  act  in  question  (sec- 
tion 7)  does  not  expressly  in  so  many  words  designate 
the  assessment  or  charge  a  state,  county  and  municipal 
privilege  tax,  yet  this  is  its  evident  purpose  and  effect, 
and  it  is  in  fact  and  effect  a  charge  made  for  a  state, 
county,  and  municipal  privilege  tax,  and  does  not  pro- 
vide for  the  payment  of  a  state  tax  only,  to  the  exclu- 
sion and  in  lieu  of  the  payment  of  privilege  license  taxes 
for  the  benefit  of  counties  and  municipalities,  but,  on  the 
contrary,  this  statute  includes  and  provides  for  the  pay- 
ment of  a  privilege  tax  in  fair  and  reasonable  propor- 
tion for  the  benefit  of  the  counties  and  municipalities  as 
well  as  for  the  state. 

The  license  or  privilege  tax  assessed  against  express 
companies  (Code  1907,  §  2086)  is  similar  to  the  act  in 
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question,  in  that  it  provides  for  the  collection  of  a  state 
privilege  tax  and  a  graduated  municipal  privilege  tax 
based  on  population,  in  lieu  of  all  other  taxes  of  what- 
ever nature  except  an  ad  valorem  tax.  This  section 
(2086)  was  upheld  in  the  attack  made  against  it  in 
the  case  of  City  of  Birmingham  v.  Southern  Ex.  Co., 
164  Ala.  529,  51  South.  159.  In  rendering  the  opinion 
of  the  court  in  that  case  Mayfibld,  J.,  specifically  stated 
that  it  was  not  necessary  to  pass  upon  the  questioA  of 
whether  or  not  the  statute  was  valid  as  opposed  to  the 
provisions  of  section  221  of  the  Constitution,  but  the 
learned  justice  said  in  effect  in  that  case,  however,  that 
this  constitutional  provision  was  no  doubt  adopted  be- 
cause of  the  various  general  and  local  statutes  (and 
the  construction  that  had  been  placed  upon  them)  au- 
thorizing the  assessment  of  different  and  conflicting  li- 
cense or  privilege  taxes  on  express  companies,  and  that 
a  statute  attempting  to  deal  with  the  whole  subject  and 
definitely  fixing  the  state  and  municipal  license  taxes  in 
lieu  of  all  other  such  taxes  assessible  against  said  com- 
panies was,  no  doubt,  called  forth  to  comply  with  this 
constitutional  requirement.  And  as  the  Legislature  is 
not  inhibited  by  any  constitutional  restraint  from  levy- 
ing such  a  privilege  or  license  tax  for  the  benefit  of  the 
state  so  long  as  it  is  not  the  sole  tax  and  in  lieu  of  all 
other  license  taxes,  and  as  the  Legislature  at  the  same 
time  can  limit  and  fix  the  amount  that  shall  be  received 
by  the  counties  and  municipalities,  there  would  seem  to 
be  no  good  reason  that  could  be  urged  or  sound  logic 
advanced  why  both  of  these  requirements  for  the  pay- 
ment of  license  fees  or  privilege  taxes  could  not  be  em- 
braced in  the  same  act,  as  is  done  in  the  statutes  pro- 
viding for  the  payment  of  license  taxes  by  express  com- 
panies, and  as  is  done  by  the  act  in  question  with  respect 
to  motor  vehicles. 
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The  meaning  and  intention  of  section  221  of  the  Con- 
stitution, we  think,  are  plain,  and  need  no  extrinsic 
aid  as  an  assistance  to  its  construction,  but  only  inter- 
pretation of  the  language  used,  to  arrive  at  its  sense 
and  give  it  the  proper  force  and  application.  When  the 
language  as  used  by  the  lawmakers  is  plain,  it  is  the 
duty  of  the  courts  to  obey;  no  discretion  is  left,  and 
courts  should  not  stray  into  by-paths  or  search  for  rea- 
sons outside  of  the  plain  letter  of  the  law  upon  which 
to  rely  for  the  purpose  of  giving  a  diflferent  meaning  or 
interpretation,  for  "when  the  language  is  plain  it  should 
be  considered  to  mean  exactly  what  it  says." — TAttle  v. 
Foster,  130  Ala.  163,  30  South.  477.  So,  where  the  lan- 
guage of  the  statute  is  clear  and  unambiguous,  there  is 
no  room  for  construction,  and  it  is  only  when  the  mean- 
ing and  intent  are  not  obvious  that  the  courts  attempt 
to  arrive  at  the  lawmakers'  intent  by  considering  other 
matters  aside  from  the  language  used. — City  of  Bir- 
mingham V.  /?o.  Ex.  Co.,  164  Ala.  529,  51  South.  159. 

When  the  meaning  of  a  constitutional  provision  is 
plainly  expressed  by  its  words,  there  can  be  no  occasion 
or  excuse  for  a  resort  to  extrinsic  sources  of  informa- 
tion as  to  its  import.  As  in  such  case  the  court  would 
not  be  justified  in  according  to  the  provision  any  mean- 
ing other  than  that  which  its  words  express,  it  would  be 
wholly  inappropriate  for  the  debates  of  the  constitu- 
tional convention  on  the  occasion  of  its  adoption  of  the 
provision  in  question,  or  substitutes  or  amendments 
then  proposed  and  rejected,  to  be  looked  to  to  find  an- 
other meaning  to  impute  to  the  language  used. — Lane 
V.  Kolh,  92  Ala.  636,  655,  9  South.  873;  litate  ex  reh 
Robertson  v.  McOough,  118  Ala.  159,  166,  24  South. 
395;  Cooley  on  Const.  Lim.  69,  70;  Lehman  v.  Robinson, 
59  Ala.  241;  United  States  v.  Freight  Association,  166 
U.  S.  290,  318,  17  Sup.  Ct.  540,  41  L.  Ed.  1007;  36  Cyc. 
1139. 
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The  appellant  discusses  as  one  proposition  the  related 
questions  of  whether  sections  7,  9,  and  32  of  the  Motor 
Vehicle  Law  are  violative  of  this  section  of  the  Constitu- 
tion, and  we  treat  the  matter  in  the  same  way.  It  does 
not  seem  to  us  that  these  sections  oflfend  the  constitu- 
tional provision  as  pointed  out  and  insisted  upon  by 
appellant. 

The  act  is  also  attacked  as  an  attempt  of  the  Legisla- 
ture to  raise  revenue  under  the  guise  of  a  police  regula- 
tion, and  the  argument  is  made  that,  the  act  having  been 
passed  on  the  last  day  of  the  legislative  session,  it  can- 
not be  upheld  as  a  revenue  measure  (Constitution,  §  70), 
and  that,  as  the  amount  of  license  exacted  by  the  tax  is 
in  excess  of  the  necessary  expense  of  regulating  and 
controlling  the  operation  of  motor  vehicles,  it  cannot  be 
imposed  under  the  authority  of  the  police  power,  but 
of  necessity,  because  of  the  amount  fixed  or  des- 
ignated, becomes  a  revenue  measure.  It  is  not  to  be 
questioned,  but  is  now  a  settled  principle  of  the  law,  that 
the  state  has  the  right  to  regulate  the  use  of  motor 
vehicles  upon  the  public  highways  of  the  state,  and  may 
impose  a  license  fee  or  tax  under  the  police  power  for 
this  purpose. — Berry's  Law  of  Automobiles,  §  80 ;  Hud- 
dy's  Law  of  Automobiles,  p.  78,  and  authorities  cited  by 
these  authors  in  notes  to  the  sections  referred  to.  And 
we  think  the  act  in  question  is  clearly  the  exercise  of 
the  right  to  exact  a  license  tax  under  the  police  power 
of  the  state.  The  purpose  of  levying  the  tax  to  be  giith- 
ered  from  the  provisions  of  the  act  is  not  "to  levy  a  tax 
as  a  means  of  collecting  revenue''  {Perry  Count}/  v. 
Selma  R.  R.  Co..  58  Ala.  546,  557),  but  for  the  general 
purpose  of  regulating  and  controlling  the  use  of  motor 
vehicles  on  the  public  highways.  The  right  of  a  county 
to  levy  a  license  tax  on  vehicles  for  the  use  of  its  roads 
is  upheld  by  the  Supreme  Court  in  the  case  of  Kennor 
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mer  v.  State,  150  Ala.  74,  43  South.  482,  and  the  act 
declared  not  to  be  "a  bill  for  raising  revenue"  that  must 
be  passed  in  accordance  with  section  70  of  the  Constitu- 
tion, though  the  tax  levied  under  the  provisions  of  the 
act  passed  upon  was  more  than  sufficient  to  regulate 
the  use  of  vehicles,  and  was  applied  to  the  maintenance, 
improvement,  and  protection  of  the  public  roads  and 
the  liquidation  of  a  road  debt.  If  the  act  passed  upon  in 
the  case  last  above  cited  was  one  "not  simply  to  raise 
revenue  through  the  indirect  method  of  license  fees," 
then  it  cannot  be  said  that  the  act  in  question  is  such 
a  one. 

The  act  under  consideration  seems  to  aflford  a  general 
system  for  the  regulation  and  control  of  the  use  of  motor 
vehicles  on  the  public  highways  of  the  state,  and  the 
license  fee  exacted  is  in  furtherance  of  this  general  pur- 
pose, and  was  not,  as  was  said  in  Kennamer's  Ca^e, 
supra^  "simply  to  raise  revenue  through  the  indirect 
method  of  license  fees,"  but  on  the  contrary,  as  was 
also  the  fact  in  Kennamer's  Case,  for  the  purpose  of 
requiring  those  making  this  particular  use  of  the  public 
roads  to  pay  a  reasonable  sum  for  the  privilege.  The 
charge  exacted  by  this  act  for  an  automobile  tax  is  for 
a  specific  and  burdensome  use  of  a  public  utility;  and, 
though  the  fund  derived  from  the  fees  charged  is  not  ap- 
propriated directly  to  such  utility,  yet  it  is  apportioned 
among  the  governmental  subdivisions  upon  which  the 
burden  of  its  maintenance  rests,  and,  if  the  portion  re- 
tained by  the  state  is  in  excess  of  the  amount  necessary 
to  regulate  and  enforce  the  law,  yet  the  excess  goes  into 
the  state  treasury,  out  of  which  the  counties  of  the  state 
are  paid  sums  for  the  improvement  and  betterment  of 
this  public  utility  far  in  excess  of  the  amount  derived 
from  this  source. 

The  act  approved  December  9,  1898  (Acts  1898-99,  p. 
108),  commonly  known  as  the  "Dispensary  Law,"  was 
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declared  by  the  Supreme  Court  not  to  be  an  act  "for 
raising  revenue,"  but  in  fact  and  theory  a  police  regu- 
lation, although  as  an  incident  of  the  act  considerable 
revenue  was  derived. — Sheppard  v.  Dowling,  127  Ala. 
1,  28  South.  791,  85  Am.  St.  Rep.  68.  The  act  under 
consideration  is,  we  think,  in  its  general  scheme  and 
purpose,  one  to  provide  for  the  proper  regulation  of 
motor  vehicles  as  a  police  regulation,  and  not  one  "for 
raising  revenue"  within  the  meaning  of  section  70  of 
the  Constitution. 

Whether  or  not  section  16  of  the  Motor  Vehicle  Law 
is  violative  of  section  2,  art.  4,  of  the  Federal  Constitu- 
tion, the  appellant  is  in  no  position  to  raise  the  ques- 
tion, as  the  record  shows  that  he  is  a  resident  of  the 
city  of  Montgomery  in  this  state,  and  does  not  belong 
to  that  class  (non-residents  of  the  state)  aifected  by 
the  provisions  of  section  16,  which  the  appellant  con- 
tends discriminates  against  certain  non-residents  be- 
cause the  state  of  their  residence  does  not  reciprocate 
the  privilege  granted  to  the  residents  of  states  that  do 
reciprocate.  One  who  is  not  directly  affected  cannot  com- 
plain that  a  statute  violates  constitutional  provisions. 
— State  ex  rel  Thomcus  v.  Ounter,  170  Ala.  165,  54 
South.  283. 

The  act  in  question  is  not  liable  to  the  objections 
urged  as  rendering  it  void  as  offensive  to  the  constitu- 
tional provisions  pointed  out,  and  the  court  was  there- 
fore not  in  error  in  overruling  the  defendant's  demur- 
rers grounded  on  such  contention.  The  validity  of  the 
act  being  established  as  against  the  attack  made  against 
it,  there  was  no  error  in  refusing  the  general  charge  re- 
quested, as  the  defendant  was  properly  convicted  under 
the  agreed  statement  of  facts  set  out  in  the  record,  and 
the  case  will  be  affirmed. 

Affirmed. 
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Flnley  v.  The  State. 

Resisting  Officer. 

(Decided  April  23,  1913.    «2  South.  265.) 

1.  Obstructing  Justice;  Indictment ;  Variance. — ^The  fact  that  an 
Indictment  for  resisting  an  officer  charged  the  officer's  name  to  be 
Jnnies  H.  McKenzle,  a  deputy  sheriff  of  Mobile  county,  while  the 
evidence  showed  that  his  name  was  J.  H.  McKenzle,  a  deputy  sheriff 
of  M.  county,  did  not  constitute  a  fatal  variance. 

2.  Evidence;  Res  Gestae. — Where  It  appeared  that  the  whole 
transaction  was  a  continuous  one,  It  was  competent  to  show  that 
defendant  continued  to  resist  arrest  after  being  taken  Into 
custody,  by  witn^Fses  who  had  assisted  in  finally  arresting  defendant 
for  the  original  offense  after  he  had  shortly  liefore  resisted  arrest 
by  the  officer,  all  such  matters  being  of  the  res  gestae. 

3.  Disorderly  Conduct;  Evidence;  Sufficiency. — Where  It  appeared 
from  the  other  evidence  that  the  female  in  whose  presence  the  de- 
fendant used  profane  largunge  was  a  woman,  It  cannot  be  said  that 
evidence  that  the  defendant  used  profane  language  in  the  presence 
of  a  female,  was  not  admissible. 

4.  New  Trial;  Criminal. — Rulings  on  a  motion  for  new  trial  In  a 
criminal  case  are  not  reviewable  on  appeal. 

Appeal  from  Mobile  City  Court. 
Heard  before  Hon.  O.  J.  Semmes. 
John  Fin  ley  was  convicted  of  resisting  an  oflficer,  and 
he  appeals.    Affirmed. 

Gordon  &  Eddington^  for  appellant.  Counsel  dis- 
cuss errors  relative  to  the  admission  and  exclusion  of 
evidence,  but  without  citation  of  authority. 

R.  C.  Brickell,  Attorney  General,  and  W.  L.  Martin, 
Assistant  Attorney  General,  for  the  State.  Counsel  in- 
sist that  there  was  no  error  in  the  record,  and  that  the 
cause  should  be  affirmed.    They  cite  no  authority. 

PELHAM,  J. — The  name  of  the  officer  alleged  in  the 
indictment  to  have  been  resisted  appears  as  James  H. 
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McKenzie,  aod  he  is  described  in  the  indictment  as  a 
deputy  sheriff  of  Mobile  county,  Ala.  The  evidence  in- 
troduced on  the  trial  showed  that  the  officer  who  was 
resisted  was  J.  H.  McKenzie,  and  that  he  was  deputy 
sheriff  of  Mobile  county,  Ala.  The  identity  of  the  officer 
was  supplemented  and  established  by  the  descriptive 
averment  that  he  was  a  deputy  sheriff  of  Mobile  county, 
Ala. ;  there  was  no  dispute  on  the  trial  of  the  identity 
of  the  party;  and  this  did  not  constitute  such  a  variance 
as  to  entitle  the  defendant  to  the  general  charge. — 
KnUjht  V.  State,  147  Ala.  104,  41  South.  911;  Sewell  v. 
State,  82  Ala.  57,  2  South.  622;  Franklin  v.  State,  52 
Ala.  414;  liodcn  v.  State,  5  Ala.  App.  247,  59  South. 
751. 

The  entire  transaction  from  the  time  the  state's  wit- 
nesses  testified  to  the  defendant's  having  committed  an 
offense  in  the  presence  of  the  deputy  sheriff  up  to  the 
time  his  arrest  was  finally  effected  is  shown  by  the  evi- 
dence to  be  but  one  continuing  occurrence  or  transac- 
tion, and  evidence  of  the  defendant's  actions  and  state- 
ments during  this  period  was  competent  evidence  and 
relevant  as  having  a  tendency  to  establish  his  guilt  or 
innocence  of  the  offense  charged.  The  conduct  of  the 
defendant  during  this  period  and  what  he  said  would  be 
explanatory  of  his  conduct  or  actions  in  resisting  ar- 
rest. 

It  was  entirely  competent  to  show-  by  the  witness 
Lynch  that  the  defendant  continued  to  threaten  and 
to  refuse  to  submit  to  arrest  after  being  taken  into  cus- 
tody by  this  witness,  who,  as  a  deputy  sheriff,  had  as- 
sisted in  finally  arresting  the  defendant  for  the  original 
offense  with  which  he  was  charged,  after  he  had  shortly 
before  resisted  arrest  at  the  hands  of  deputy  sheriff 
McKenzie.  This  was  so  closely  and  intimately  con- 
nected with  the  whole  transaction  as  to  form  a  part  of 
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it.  The  evidence  introduced  in  rebuttal  by  the  state,  to 
which  objection  was  made,  was  clearly  competent  as 
being  in  rebuttal  of  matters  brought  out  in  the  evidence 
by  the  defendant. 

It  suflficiently  appears  from  other  portions  of  the  tes- 
timony that  the  "female"  in  whose  presence  the  defend- 
ant used  profane  or  abusive  language  was  a  woman, 
and  there  is  no  merit  in  the  defendant's  contention  that 
he  was  entitled  to  the  general  charge  because  one  of  the 
witnesses  used  the  word  "female"  in  designating  the 
presence  in  which  the  language  was  used.  There  was 
sufficient  evidence  to  show  that  the  defendant  commit- 
ted an  offense  in  the  presence  of  the  arresting  officer, 
and  that  the  defendant  knew  he  was  an  officer  and  with 
this  knowledge  resisted  arrest,  and  the  court  properly 
submitted  the  question  of  the  defendant's  guilt  to  the 
jury. 

The  rulings  of  the  court  on  the  defendant's  motion  for 
a  new  trial  are  not  reviewable  here. — Herndon  v,  mate, 
2  Ala.  App.  118,  56  South.  85. 

'  We  find  no  error  in  the  record  and  the  case  will  be 
affirmed. 

Affirmed. 


Cooley  V.  The  State. 

Arson. 

(Decideil  AprU  8,  1913.     6^  South.  292.) 

1.  Evidence;  Motive. — In  a  criminal  case,  evidence  tending  to 
show  motive  is  always  admissible,  although  weak  and  Inconclusive. 

2.  Witnesscn;  CroHS-Examination. — Where  a  witness  had  testified 
for  the  state,  it  was  competent  on  cross-examination  to  show  that 
the  witness  was  endeavoring  to  earn  a  reward  offered  by  the  owner 
of  the  property  for  the  arrest  and  conviction  of  the  guilty  party. 
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3.  Arson;  Evidence;  Motive, — ^Where  the  defendant  was  not  shown 
to  have  any  knowledge  of  the  fact  that  the  owner  of  the  property 
hnnied  had  refused  to  sign  an  application  for  defendant's  pardon 
while  serving  a  penitentiary  sentence,  proof  of  such  fact  was  not 
admissible  to  show  motive. 

4.  Rame;  Proximity  to  Place. — It  is  competent  to  show  the  where- 
abouts of  a  defendant  before  and  after  the  commission  of  the  of- 
fense, and  up  to  the  time  of  his  arrest;  and  where  the  state  has 
been  permitted  to  show  where  defendant  was  between  the  time  the 
offense  was  committed  and  his  arrest,  and  whether  he  was  In  the 
neighborhood  or  not,  it  was  competent  for  the  defendant,  in  account- 
ing for  his  wherealiouts  during  that  period,  to  testify  how  long 
he  remained  at  a  certain  place. 

Appeal  from  Colbert  Circuit  Court. 
Heard  l)efore  lion.  C.  P.  Almon. 
Will  Cooley  was  convicted  of  arson  and  he  appeals. 
Reversed  and  remanded. 

Kirk,  Carmiciiael  &  Rather^  for  appellant.  Motive 
must  be  proven  as  a  fact  and  not  as  a  mere  hearsay 
through  the  declaration  of  others. — Faite  v.  The  State, 
58  Ala.  74;  Stone  v.  The  State,  105  Ala.  60;  Sanders  v. 
The  State,  105  Ala.  5;  s.  o.  Ill  Ala.  26.  Even  if  the 
fact  of  the  activity  of  Owen  ajjainst  defendant  in  his 
former  case  was  admissible,  this  did  not  authorize  a 
narrative  of  the  particulars  as  to  what  was  said  and 
done  between  him  and  defendant  while  discussing  these 
circumstances. — Martin  v.  The  State,  71  Ala.  1;  Lato 
rence  v.  The  State,  84  Ala.  421;  Loivery  v.  The  State, 
98  Ala.  45;  Jones  v.  The  State,  116  Ala.  468.  The  de- 
fendant was  entitled  to  show  on  cross-examination  that 
the  prosecutor  declared  before  defendant  was  arrested 
and  immediately  after  the  house  was  burned  that  an- 
other burned  the  house. — So,  Ry.  Co.  v,  WiUiatns,  113 
Ala.  620;  Armstrong  v.  Adams,  19  Ala.  51;  HoUey  v. 
The  State,  105  Ala.  109.  On  cross-examination  any 
fact  may  be  elicited  which  tends  to  show  bias  or  par- 
tiality of  the  witness.— /Sfon/  v.  The  State,  71  Ala.  321; 
Allen  V.  The  State,  87  Ala.  107;  Lodge  v.  The  State,  122 
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Ala.  97  ;L.d  N.  v.  Tegnor,  126  Ala.  593.  It  is  necessary 
that  the  circumstances  should  have  become  known  to 
the  person  said  to  have  been  influenced  by  it,  and  hence, 
without  showing  knowledge  on  the  part  of  the  defend- 
ant, it  was  not  competent  to  show  that  the  prosecutor 
had  declined  to  recommend  his  pardon. — Ball  v.  Far- 
ley,  81  Ala.  288;  Levyis  v.  Farley,  96  Ala.  6;  Ellis  v. 
The  State,  105  Ala.  72.  Defendant  was  entitled  to  show 
that  he  remained  at  a  certain  place  far  a  given  length 
of  time  as  the  state  had  been  permitted  to  show  his 
whereabouts  from  a  time  before  the  commission  of  the 
crime  until  his  arrest. — Able  v.  The  State,  90  Ala.  631; 
Mitchell  V.  The  State,  114  Ala.  3;  Longmire  v.  The 
State,  130  Ala.  66. 

B.  C.  Brickell,  Attorney  General,  and  W.  L.  Mabtin^ 
Assistant  Attorney  General,  for  the  State.  Any  evi- 
dence tending  to  show  motive  is  admissible  in  a  crimi- 
nal case,  however  weak  and  inconclusive. — Overstreet 
V,  The  State,  46  Ala.  30;  Farler  v.  The  State,  67  Ala. 
55;  Duncan  v.  The  State,  88  Ala.  31;  Tate  v.  The  State, 
94  Ala.  14.  Where  the  party  injured  by  defendant  was 
a  witness  in  procuring  an  indictment,  the  fact  of  the 
pendency  of  such  indictment  has  been  held  inadmis- 
sible.—Horfflre  V,  The  State,  97  Ala.  37;  Garden  v.  The 
State,  84  Ala.  417.  Counsel  discuss  other  errors  as- 
signed, but  without  further  citation  of  authority. 

PELHAM,  J. — The  defendant  was  convicted  of  the 
offense  of  arson  for  burning  a  house  occupied  by  one 
James  Owen,  who  was  a  tenant  of  one  JefiE  Bullington, 
the  owner  of  the  house.  It  was  the  theory  of  the  state's 
case  that  the  defendant  burned  the  dwelling  through  a 
spirit  of  revenge  entertained  against  Owen  &  Bulling- 
ton, due  to  their  participation  in  and  the  activity  dis- 
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played  by  them  in  bringing  about  the  accusation,  trial, 
and  conviction  of  the  defendant  for  stealing  a  cow 
about  two  years  before  the  burning.  This  spirit  of  re- 
venge sought  to  be  shown  as  entertained  by  the  defend- 
ant was  relied  upon  as  showing  a  motive  for  the  act. 

That  part  of  the  testimony  of  the  witness  Owen  ob- 
jected to  by  the  defendant  was  relevant  and  competent 
for  the  purpose  of  showing  his  participation  in  the  ac- 
cusation against  the  defendant  for  the  theft  of  the  cow. 
These  matters  were  shown  to  have  been  communicated 
or  made  known  to  the  defendant,  and  the  evidence  was 
properly  admitted  as  having  a  tendency  to  show  a  mo- 
tive upon  the  part  of  the  defendant  for  burning  the 
house  occupied  by  the  witness.  When  it  is  shown  that 
a  crime  has  been  committed,  evidence  having  a  tendency 
to  show  motive  to  commit  the  ofiEense,  though  weak  and 
inconclusive,  is  nevertheless  admissible. — Over  street  v. 
State,  46  Ala.  30 ;  Marler  v.  State,  67  Ala.  55,  42  Am. 
Rep.  95;  Duncan  v.  State,  88  Ala.  31,  7  South.  104; 
Pate  V.  State,  94  Ala.  14,  10  South.  665. 

The  statements  made  to  the  witness  Owen  by  the  de- 
fendant were  admissible  for  the  same  purpose.  A  proper 
predicate  was  not  laid  in  asking  this  witness,  on  cross- 
examination,  about  contradictory  statements  made  by 
him,  and  the  court  properly  sustained  the  solicitor's  ob- 
jection to  the  question.  The  court,  however,  was  in 
error  in  not' permitting  the  defendant,  on  cross-examina- 
tion, to  show  by  this  state's  witness,  if  he  could,  that 
he  was  endeavoring  to  earn  or  "was  after"  a  reward 
that  had  been  offered  by  Bullington  for  the  arrest  and 
conviction  of  the  party  guilty  of  having  burned  the 
house.  This  evidence  would  have  had  a  tendency  to 
show  bias,  feeling,  or  interest  of  the  witness,  which  the 
defendant  had  a  right  to  have  the  jury  consider  in  deter- 
mining what  weight  or  credibility  they  would  give  to 
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the  testimoDy  of  the  witness. — A.  O.  S.  li.  Co,  v.  John- 
ston, 128  Ala.  283,  29  South.  771;  Fincher  v.  State,  58 
Ala.  215;  Shepherd  v.  State,  135  Ala.  9,  33  South.  266; 
Wheat  V.  State,  2  Ala.  App.  242,  57  South.  68;  L.  d  N. 
R.  R.  Co.  V,  Tegner,  125  Ala.  593,  28  South.  510. 

It  was  not  shown  that  the  defendant  had  any  knowl- 
edge of  the  fact  that  Bullington  had  refused  to  sign  an 
application  for  the  defendant's  pardon  while  serving  a 
sentence  in  the  penitentiary  for  grand  larceny,  and 
proof  of  this  fact  to  show  motive  was  not  admissible, 
and  the  court  was  in  error  in  not  sustaining  the  de- 
fendant's objection  to  the  question  eliciting  this  testi- 
mony from  the  witness  Bullington.  Unless  this  fact 
had  been  in  some  way  communicated  to  the  defendant, 
it  could  form  no  basis  for  influencing  his  actions. 

We  think  the  court  was  also  in  error  in  refusing  to 
allow  the  defendant  to  testify  with  respect  to  "how 
long"  he  remained  at  a  certain  place,  in  accounting  for 
his  whereabouts  between  the  time  of  the  commission 
of  the  offense  and  his  arrest,  and  whether  or  not  he  had 
remained  in  the  neighborhood.  There  was  no  evidence 
of  flight  introduced,  but  the  state  had  been  permitted  to 
show  where  the  defendant  had  been  during  this  period, 
and  the  defendant  was  entitled  to  rebut  this  part  of  the 
state's  evidence.  It  is  permissible  on  the  trial  of  a 
criminal  prosecution  to  show  the  whereabouts  of  the 
defendant,  both  prior  and  subsequent  to  the  commission 
of  the  offense,  to  the  time  of  arrest,  and  the  defendant's 
objections  to  the  questions  eliciting  this  testimony  from 
two  of  the  state's  witnesses  were  properly  overruled 
{^Rains  v.  State,  88  Ala.  91,  7  South.  315;  Perry  v.  State, 
91  Ala.  83,  9  South.  279) ;  but  the  defendant  would  have 
the  right  to  rebut  testimony  of  this  nature,  just  as  he 
would  have  the  right  to  rebut  any  other  competent  evi- 
dence introduced  against  him  on  the  trial. 
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The  rulings  of  the  court  in  allowing  the  witness  Swift 
to  testify  to  statements  made  by  the  defendant  to  the 
witness  relative  to  burning  the  barn  were  free  from 
error. 

The  refused  charges  stating  correct  rules  of  law  seem 
to  be  fully  covered  by  the  numerous  given  charges,  and 
contain  no  proposition  requiring  discussion. 

For  the  errors  in  the  rulings  on  the  evidence  that  we 
have  pointed  out,  the  judgment  of  the  lower  court  must 
be  reversed. 

Reversed  and  remanded. 


Ri^^lns  i\  The  State. 

Permitting  Minor  to  Loiter  About  Poolroom. 
(Decided  April  24,  1913.    62  South.  295.) 

Infants;  Places  of  Amusement;  Poolroom;  •Question  for  Jury. 
— Where  the  evidence  tended  to  show  that  the  defendant  kept  a  pool 
room  and  knew  that  a  minor  was  In  the  room  standing  around  a 
pool  table  with  a  cue  in  his  hand,  and  made  no  objection  until 
another  person  had  remonstrated  with  the  minor  whereupon,  defend- 
ant told  the  minor  that  he  could  not  play  there,  it  was  a  question 
for  the  Jury,  whether  or  not  defendant  was  guilty  of  knowingly  per- 
mitting a  minor  to  play  or  loiter  on  the  premises  used  as  a  pool- 
room in  violation  of  section  6992,  Code  1907. 

Appeal  from  Chilton  Circuit  Court. 
Heard  before  Hon.  W.  W.  Pearson. 
Newton  Riggiiis  was  convicted  of  permitting  a  minor 
to  loiter  about  a  poolroom,  and.  he  appeals.    Affirmed. 

MiDDLBTON  &  Reynou)S,  for  appellant.  The  evidence 
did  not  warrant  a  conviction  under  section  6292,  Code 
1907,  and  the  court  erred  in  refusing  to  direct  a  verdict 
for  defendant. 


Digitized  by 


Google 


7.]  OF  ALABAMA.  169 

[Riggins  V.  The  State.] 

R.  C.  Brickell^  Attorney  General,  and  W.  L.  Mabtin, 
Assistant  Attorney  General,  for  the  State.  Under  the 
evidence  it  was  a  question  for  the  jury  whether  the 
defendant  was  guilty  as  charged,  and  the  court  properly 
submitted  that  question  to  them. 

WALKER,  P.  J. — "Any  person  operating  or  manag- 
ing a  billiard  or  pool  table  on  which  the  public  can  play, 
whether  for  pay  or  not,  who  knowingly  permits  any 
minor  to  play  thereon,  or  loiter  on  the  same  premises, 
must,  on  conviction,  be  fined  not  less  than  fifty  dol- 
lars."— Code,  §  6992.  The  indictment  in  this  case 
charged  the  commission  of  the  offense  created  by  the 
statute  just  quoted.  There  was  evidence  tending  to 
prove  that  one  who  was  a  minor  to  the  knowledge  of 
the  defendant  was  in  the  latter's  poolroom,  in  which 
the  public  played  pool,  with  a  cue  in  his  hand  and  stand- 
ing around  the  pool  table;  the  defendant  at  the  time 
being  in  the  same  room,  and  knowing  what  the  minor 
was  doing,  and  making  no  objection  thereto  until,  upon 
another  person  coming  in  and  remonstrating  with  the 
minor  because  of  his  conduct,  the  defendant  told  the 
minor  that  he  could  not  play  in  there,  whereupon  the 
minor  walked  out.  While  the  evidence  was  to  the  effect 
that  it  was  only  a  very  short  time  before  this  occurrence 
that  the  defendant  had  entered  the  poolroom  and  be- 
came aware  of  what  the  minor  was  doing,  yet  it  cannot 
be  said  of  the  evidence  that  it  furnished  no  support  for 
a  finding  that  the  defendant  knowingly  permitted  the 
.minor  to  play  on  his  pool  table  or  to  loiter  in  his  pool- 
room. The  question  was  one  for  the  jury,  and  the  court 
properly  refused  to  give  the  written  charge  requested 
by  the  defendant. 

Affirmed. 
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McNaroii  v.  The  State. 

Carrying  Concealed  Pistol. 

(Decided    April   8,    1913.    Rehearlug   denied   May   8,    1913. 
62  South.  302.) 

1.  Carrying  Concealed  Wcaponti;  Evidence. — Where  one  was 
charged  with  carrying  a  concealed  pistol,  It  was  incompetent  to 
show  a  conversation  between  defendant  and  a  state's  witness,  in 
which  it  w^as  alleged  that  the  defendant  used  very  offensive  lan- 
guage, although  it  was  the  occasion  on  which  it  was  charged  that 
the  pistol  was  carried,  since  such  a  matter  was  irrelevant  to  the 
charge  and  tended  to  mislead  the  Jury  to  convict  of  one  offense  on 
iiroof  of  another. 

2.  Evidence;  Hearsay. — ^I'he  fact  that  a  witness  heard  a  third 
peraon  or  his  boy  say  something  about  defendant  having  a  pistol, 
was  hearsay,  where  it  did  not  appear  that  the  statement  was  in 
the  presence  or  hearing  of  defendant,  or  under  circumstances  afford- 
ing ground  for  presumption  that  defendant  acquiesced  therein. 

Appeal  from  Marshall  Circuit  Court. 
Heard  before  Hon.  W.  W.  Harai^son. 
Cooper  McNaron  was  convicted  of  carrying  a  con- 
cealed pistol  and  he  appeals.    Reversed  and  remanded. 

Street.  Isbbll  &  Bradford,  for  appellant.  The  court 
erred  in  permitting  it  to  be  shown  that  certain  offensive 
language  was  used  by  the  defendant  on  the  occasion 
when  it  is  alleged  he  had  a  pistol  concealed. — 139  Ala. 
144.  As  to  what  the  witness  heard  Wakefield  or  his  son 
say  about  McNaron  having  a  pistol  on  the  occasion,  was 
hearsay,  as  it  was  not  shown  to  have  been  made  in  the 
presence  of  accused,  or  under  such  circumstances  as 
raised  a  presumption  of  acquiescence. — Spencer  v.  The 
State,  20  Ala.  27;  Ahercrombie  v.  Allen,  29  Ala.  281; 
Weaver  v.  The  State,  77  Ala.  28;  Williams  v.  The  State, 
81  Ala.  10. 
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R.  C.  Brickell,  Attorney  GeDeral,  and  W.  L.  Martin, 
Assistant  Attorney  General,  and  John  A.  Lusk  &  Son, 
for  appellee.  The  statement  as  to  the  words  used  by 
defendant  in  connection  with  the  other  evidence  was  a 
part  of  the  res  gestae  of  the  transaction,  and  was  admis- 
sible as  such. — Jord4in  v.  The  State,  81  Ala.  20;  Mar- 
hury  V.  The  State,  107  Ala.  64;  Churchu:^ll  v.  The  State, 
117  Ala.  126.  In  any  event,  the  objection  to  the  state- 
ment was  not  made  until  after  the  witness  had  an- 
swered the  question. — Billingslei/  v.  The  State,  96  Ala. 
126;  Downey  v.  The  State,  115  Ala.  108;  Stowers  F.  Co. 
V.  Brake,  158  Ala.  639.  A  fair  interpretation  of  the 
testimony  would  lead  to  the  conclusion  that  the  state- 
ment was  made  in  the  presence  of  defendant,  and  hence 
was  admissible. — Simmons  v.  The  State,  61  South.  466; 
Simmons  v.  The  State,  144  Ala.  61 ;  Wesley  v.  The  State, 
52  Ala.  182. 

WALKER,  P.  J. — The  charge  against  the  defendant 
was  sought  to  be  supported  by  evidence  of  his  posses- 
sion of  a  pistol  on  the  occasion  of  an  altercation  be- 
tween him  and  one  Wakefield.  The  defendant  duly  ex- 
cepted to  the  action  of  the  court  in  overruling  objections 
made  by  him  to  a  question  of  the  solicitor  to  Wakefield 
which  called  for  the  words  that  passed  between  him  and 
the  defendant  on  the  occasion  referred  to,  and  to  the 
answer  of  the  witness  to  that  question,  in  which 
was  repeated  very  offensive  language  stated  by 
the  witness  to  have  been  used  by  the  defendant.  The 
evidence  called  for  and  elicited  by  the  question  had  no 
relevancy  whatever  to  the  issue  as  to  whether  the  de- 
fendant carried  a  pistol  concealed  about  his  person  or 
on  premises  not  his  own  or  under  his  control.  This 
testimony  as  to  the  defendant's  misbehavior  not  only 
furnished  no  support  to  the  charge  made  against  him. 
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but  was  well  calculated  to  create  an  impression  unfav- 
orable to  him,  and  to  mislead  the  jury  to  convict  of  one 
offense  on  evidence  of  other  misconduct.  The  court  was 
in  error  in  admitting  it. — Ross  v.  State,  139  Ala.  144, 
36  Suoth.  718. 

The  statement  of  the  witness  Russell  as  to  his  hear- 
ing "Wakefield  or  his  boy  one  saying  something  about 
the  defendant  having  a  pistol"  was  subject  to  objection 
as  mere  hearsay,  there  being  nothing  in  the  testimony 
to  indicate  that  the  statement  deposed  to  was  made  in 
the  presence  or  hearing  of  the  defendant  or  under  such 
circumstances  as  to  afford  ground  for  a  presumption 
that  he  acquiesced  in  it. — Abercrombie  v.  Allen,  29  Ala. 
281;  Spencer  v.  State,  20  Ala.  24;  Jones  on  Evidence, 
§  289. 

Reversed  and  remanded. 


Kobiusoii  V.  The  State. 

Removing  or  Destroying  Boundary  Marks. 

(Decided  April   10,   1913.    Rehearing  denied  May  8.   1913. 
62  South.  3()3.) 

1.  Boundaries;  Removal;  Criminal  Offense, — The  removal  of  a 
l)oundary  designating  a  corner  or  any  other  point  of  a  boundary 
line  was  not  a  common  law  offense,  but  is  made  such  by  section 
0393,  Code  1907,  and  is  complete,  under  said  section  where  the 
removal  of  a  landmark  was  intentionally  done  without  lawful  ex- 
cuse or  necessity',  without  regard  to  the  motive;  "willfully"  meaning 
in  that  connection,  intentional,  without  lawful  excuse  or  necessity. 

2.  Same. — The  removal  by  an  owner  of  land  of  a  post  erected  and 
used  to  designate  a  boundary  line  between  him  and  the  adjacent 
owner  after  the  county  surveyor  had  located  the  boundary  line  else- 
where, is  within  section  6393,  Code  1907,  although  the  county  sur- 
veyor advised  the  removal  to  avoid  confusion. 

3.  Same. — The  object  of  section  6393  is  to  preserve  landmarks  as 
such  when  erected  or  used  in  good  faith  to  designate  a  boundary, 
and  it  is  immaterial  whether  the  landmarks  removed  were  correctly 
placed. 
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4.  Same, — Where  the  evidence  showed  that  the  post  was  used  to 
designate  the  corner  of  a  tract  of  land,  the  fact  that  the  aflfldavlt 
alleged  that  the  post  was  erected  to  designate  the  corner  was  Imma- 
terial under  section  6393,  on  a  trial  for  removing  a  post  erected  and 
used  to  designate  a  boundary  line. 

5.  Same. — The  provision  of  section  G393  make  the  offense  of  remov- 
ing the  bouudary  landmark  punishable  without  reference  to  the 
ownership  of  the  land. 

6.  Witnesses;  Knowledge;  Boundary, — ^Where  a  witness  had  lived 
on  and  owned  land  for  four  or  five  years  and  had  stated  that  a  post 
erected  and  used  to  designate  a  point  of  the  boundary  of  his  land 
had  been  there  ever  since  he  had  lived  on  the  land,  he  showed  suf- 
ficient knowledire  to  testify  with  respect  to  the  known  use  of  the 
post  as  a  boundary  line. 

7.  Property;  Ownership ;  Owner, — ^The  words  "owner"  and  "own- 
ership" are  often  used  to  designate  one  who  has  dominion  or  con- 
trol over  a  thing,  the  title  to  which  Is  in  another. 

Appeal  from  Morgan  Law  and  Equity  Court. 

Heard  before  Hon.  Thomas  W.  Wert. 

D.  P.  Robinson  was  convicted  of  crime,  and  lie  ap- 
peals.   Affirmed. 

The  facts  sufficiently  appear  from  the  opinion.  The 
following  charges  were  refused  to  defendant:  "If  the 
defendant  acted  in  good  faith  under  the  instructions 
of  the  county  surveyor  in  removing  the  posts,  then  you 
should  acquit  him."  C.  "If  you  find  from  the  evidence 
tliat  defendant  acted  upon  instructions  of  the  witness 
Burleson  and  acted  in  good  faith  in  the  removal  of  the 
post,  you  should  find  defendant  not  guilty." 

TimvELL  &  Sample,  for  appellant.  Under  the  evi- 
dence in  this  case,  it  cannot  be  said  that  the  defendant 
willfully  removed  or  destroyed  the  post  or  that  he  had 
any  criminal  intent,  but  it  rather  shows  that  he  was 
acting  honestly  on  the  instructions  of  the  county  sur- 
veyor, and  he  was  therefore  entitled  to  an  acquittal. — 14 
Neb.  181;  14  S.  W.  663;  44  S.  E.  852;  35  Fed.  282;  93 
N.  C.  590;  89  Ind.  118;  34  L.  R.  A.  581;  40  Cyc.  945; 
Harrison  v.  The  State^  37  Ala.  154;  Gordon  v.  The 
State,  52  Ala.  208;  Dotson  v.  The  State,  62  Ala.  141. 
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On  these  authorities  the  defendant  was  entitled  to  the 
instructions  requested  by  him. 

R.  C.  Brickell,  Attorney  General,  and  W.  L.  Martin, 
Assistant  Attorney  General,  for  the  State.  Section 
6393,  Code  1907,  was  enacted  for  the  particular  purpose 
of  preventing  just  such  acts  as  is  shown  to  have  oc- 
curred on  this  occasion,  and  the  record  is  without 
error. 

PELHAM,  J. — ^The  appellant  was  prosecuted  on  an 
affidavit  charging  the  elements  of  the  offense  prohibited 
by  section  6393  of  the  Criminal  Code,  for  removing  or 
destroying  a  boundary  mark,  and  was  convicted  and  the 
minimum  fine  designated  by  the  statute  as  a  punishment 
(|50)  was  assessed  by  the  ju^3^  The  court  reduced  this 
fine  to  f  10  because,  as  stated  in  the  judgment  entry,  the 
court  was  of  the  opinion  "that  the  defendant  is  only 
technically  guilty." 

There  was  no  criminal  liability  attached  to  the  re- 
moval of  a  landmark  at  the  common  law  (fitate  v.  Bur- 
raughs  7  N.  J.  Law.  426;  Young  i\  Miller,  3  Hill  [N.  Y.] 
21),  and  the  offense  prohibited,  being  entirely  of  statu- 
tory creation,  necessarily  depends  upon  a  construction 
of  the  statute  (section  6393).  This  statute  is  as  fol- 
lows: "Any  person  who  willfully  removes  or  destroys 
any  monument  or  post,  or  cuts  down,  removes,  or  de- 
stroys any  tree,  or  defaces,  or  alters  the  marks  made 
on  such  monument,  post,  or  tree,  which  monument,  post, 
or  tree  was  erected  or  used  to  designate  the  corner  or 
any  other  point  on  the  boundary  of  any  lot  or  tract  of 
land,  must,  on  conviction,  be  fined  not  less  than  fifty,  nor 
more  than  five  hundred  dollars,  and  may  also  be  impris- 
oned in  the  county  jail,  or  sentenced  to  hard  labor  for 
the  county,  for  not  more  than  twelve  months."     This 
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law  has  been  upon  the  statute  books  of  the  state  for  a 
great  many  years,  but  we  do  not  find  that  any  court  of 
review  has  up  to  this  time  had  occasion  to  construe  or 
interpret  its  meaning  as  applied  to  any  concrete  case 
before  it 

It  was  not  the  intention  of  the  lawmakers  by  this 
statute  to  constitute  every  act,  in  removing  or  defacing 
tlie  land  markers  specified,  a  criminal  offense.  The  con- 
trolling wowl  is  "willfully,"  and  the  act  of  removal  or 
defacement  must  be  characterized  by  willful  conduct, 
to  make  it  a  punishable  crime  under  this  statute.  The 
evident  purpose  of  the  law  is  to  preserve  and  keep  intact 
and  free  from  defacement  private,  as  well  as  public, 
landmarks,  by  making  it  a  punishable  offense  for  any 
person  to  willfully  remove,  destroy,  or  deface  thorn. 

Much  learning  has  been  expended  in  an  analysis  of  the 
meaning  or  signification  of  the  word  "willful"  as  em- 
ployed in  different  connections,  and  in  fact  it  may  not 
always  have  the  same  meaning  when  employed  in  penal 
enactments  (Harrison  v.  State,  37  Ala.  154) ;  but,  as 
used  in  the  connection  we  find  it  here  employed  in  this 
penal  statute,  we  think  it  means  no  more  than  that  the 
act  shall  be  intentionally  done  without  lawful  excuse 
or  necessity. 

The  statute  making  it  a  criminal  offense  to  willfully 
disturb  religious  worship  has  been  construed  so  as  to 
make  "willfully"  as  there  employed  synonymous  with 
"intentionally"  or  "designedly,"  and  it  is  held  in  this 
connection  that  where  the  act  declared  by  the  statute 
to  be  an  ingredient  of  the  offense  is  committed  inten- 
tionally, and  its  natural  tendency  is  to  disturb  the  as- 
semblage, the  law  presumes  the  guilty  intent. — Williams 
V.  State,  83  Ala.  68,  3  South.  743;  Salter  v.  State,  99 
Ala.  207,  13  South.  535. 
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A  specific  wrongful  intent  is  not  a  necessary  essential 
of  many  misdemeanors,  yet  we  do  not  desire  to  be  mnder' 
stood  as  holding  by  what  we  have  said  that  the  offiense 
under  this  statute  would  be  complete  if  it  should  only  be 
shown  that  one  charged  with  violating  its  provisions 
removed  a  landmark  under  circumstances  where  he  was 
•entirely  innocent  of  all  knowledge  that  it  was  a  land- 
mark and  there  was  nothing  in  the  existing  and  attend- 
ing conditions  to  charge  him  with  knowledge  or  notice 
of  the  fact.  The  intention,  to  characterize  the  act  as 
willful,  as  used  in  this  statute,  must  not  only  be  to  re- 
move a  certain  object,  but  the  intention  must  be  to 
remove  such  an  object  as  is  prohibited,  i.  e.,  a  landmark. 
If  there  is  nothing  to  put  the  person  on  notice  or  cause 
him  to  think  that  the  object  he  moves  is  a  landmark, 
and  he  moves  it  in  entire  ignorance  of  its  being  used  for 
this  purpose,  the  statutory  element  of  willfulness  would 
be  lacking,  for  there  would  be  under  such  circumstances, 
no  intentional  removing  of  a  landmark.  In  other  words, 
the  intention  must  be  to  do  that  which  is  inhibited  by 
the  statute,  and  when  this  prohibited  act  is  shown  to 
have  been  intentionally  done  without  lawful  excuse  or 
necessity,  the  offense  is  complete  without  regard  to  the 
purpose  or  motive  actuating  or  accompanying  the  act,  for 
the  law  presumes  the  bad  purpose  or  evil  intent  from 
the  intentional  commission  of  the  act  prohibited. 

The  facts,  in  respect  to  the  commission  of  the  offense, 
show  that  the  defendant  and  one  Bentley  had  owned 
and  occupied  adjoining  lands  for  about  three  years, 
when  the  defendant  employed  the  county  surveyor  to 
run  the  lines  of  his  land,  and  according  to  this  survey 
the  boundary  line  between  the  lands  of  Bentley  and  the 
defendant  was  shown  to  be  some  15  feet  over  on  Bent- 
ley's  land  from  where  the  line  had  previously  been 
marked  by  a  certain  chestnut  post,  and  the  defendant, 
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acting  under  the  instructions  of  the  surveyor,  removed 
this  post  by  pulling  it  up  out  of  the  ground-  and  throw- 
ing it  down.  There  was  evidence  to  the  effect  that  this 
post  had  been  used  to  designate  the  boundary  line  of  the 
lands  in  question  for  11  years  or  more,  and  was  known 
as  a  "comer  post."  Bentley  testified  that  it  was  a  cor- 
ner post  and  used  to  designate  a  boundary  line,  and  it 
is  not  reasonable  to  assume  that  his  adjoining  neighbor, 
Robinson,  the  defendant,  did  not  know  this.  Lex  in- 
tendit  vicinum  vicini  facta  scire. — Co.  Litt.  78b. 

The  reason  given  by  the  surveyor  to  the  defendant  for 
the  removal  of  the  post  was  that  "it  might  cause  con- 
fusion" by  being  allowed  to  remain  where  it  was,  and 
thereupon  the  defendant  pulled  it  up  and  threw  it  aside. 
This  of  itself  shows  that  it  was  recognized  by  the  sur- 
veyor as  a  landmark  and  was  removed  by  the  defendant 
as  being  such  landmark,  at  the  surveyor's  suggestion 
and  for  the  evident  purpose  of  destroying  or  removing 
the  post  as  being  a  landmark,  "to  prevent  confusion." 
Otherwise  no  "confusion"  could  follow  from  its  being 
allowed  to  remain,  if  it  was  not  recognized  and  treated 
as  a  landmark.  The  act  of  the  defendant  in  removing 
the  post,  to  be  gathered  from  all  the  evidence,  carries 
with  it  the  plain  inference  that  it  was  his  intention  there- 
by to  do  the  very  thing  the  statute  prohibits;  that  is, 
remove  a  post  erected  or  used  to  designate  the  corner  or 
boundary  line  of  a  tract  or  lot  of  land. 

The  evidence  afforded  sufficient  facts  as  a  basis  from 
which  the  jury  could  draw  the  inference  that  the  post 
was  erected  or  used  to  designate  a  corner  or  boundary 
line,  and  that  the  defendant,  who  had  lived  on  the  ad- 
joining land  two  or  three  years,  was  cognizant  of  this 
use  at  the  time  he  intentionally  removed  it  without  a 
lawful  excuse;  for  it  was  no  lawful  excuse  that  the  sur- 
veyor told  the  defendant  to  remove  it,  or  that  the  post 
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was  not,  if  in  fact  it  was  not,  on  the  true  line  or  corner. 

The  statute  makes  it  an  oflfense  to  remove  or  deface 
any  post,  monument,  etc.,  erected  or  used  to  designate 
any  comer  or  other  point  on  the  boundary  line  of  any 
lot  or  tract  of  land,  without  regard  to  its  being  placed  or 
erected  on  true  lines.  What  is  a  true  comer  or  cor- 
rect boundary  line  is  often  a  most  seriously  disputed 
question,  of  exceedingly  difficult  solution,  and  it  is  a 
matter  not  to  be  injected  into  the  terms  of  the  statute 
when  its  provisions  do  not  include  it. 

The  object  and  purpose  of  the  statute  being  to  pre- 
serve landmarks  as  such,  when  erected  or  used  in  good 
faith  for  that  purpose,  it  can  make  no  difference,  so  far 
as  offending  the  provisions  of  the  statute  is  concerned, 
that  the  landmarks  were  not  correctly  or  truly  placed. 
The  oflfense  under  the  terms  of  the  statute  consists  in 
willfully  removing,  destroying,  or  defacing  a  post,  mon- 
ument, etc.,  erected  or  used  for  the  purpose  of  designat- 
ing the  corner  or  boundary  line,  irrespective  of  its  being 
placed  on  the  true  corner  or  line,  so  long  as  it  was  in 
good  faith  erected  or  used  for  the  purpose  of  a  land- 
mark, and  no  question  or  dispute  over  the  post  or  other 
object  removed  having  been  correctly  or  truly  placed  on 
a  recognized  or  established  corner  or  bcmndary  line  could 
properly  enter  into  the  question  of  guilt  vel  non  of  one 
prosecuted  under  this  statute. 

The  fact  that  the  defendant  acted  on  the  advice  of  the 
county  surveyor  in  removing  the  post  could  not,  as  w^e 
have  said,  justify  the  act  and  render  him  guiltless.  The 
county  surveyor  had  no  right  or  authority  in  the  prem- 
ises to  delegate,  being  without  right  or  authority  him- 
self to  remove  or  destroy  the  landmark ;  and  the  court 
was  not  in  error  in  instructing  the  jury,  in  its  oral 
charge,  to  that  effect. 
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For  the  same  reason,  the  court  properly  refused  to 
give  the  written  instructions  requested  by  the  defend- 
ant set  out  in  the  bill  of  exceptions  and  marked  "A"  and 

The  court  was  not  in  error  in  overruling  the  defend- 
ant's motion  to  exclude  the  evidence  of  the  witness  Bent- 
ley  that  "the  post  was  known  as  a  corner  post  and  was 
used  to  designate  a  boundary  line.''  It  is  the  appel- 
lant's contention  in  this  particular  that,  because  the 
witness  was  shown  by  statements  made  by  him  on  cross- 
examination  to  have  no  actual  knowledge  of  who  sur- 
veyed the  land  and  erected  the  post,  his  statement  as 
above  set  out,  made  on  direct  examination,  should  have 
been  excluded.  The  witness  had  lived  upon  and  owned 
the  land  for  about  four  years,  and  testified  that  the  post 
had  been  where  it  was  when  removed  by  the  defendant 
ever  since  he  had  lived  on  the  land,  and  this,  in  our 
opinion,  shows  sufficient  knowledge  by  the  witness  to 
testify  with  respect  to  the  known  use  of  the  post  as  a 
comer  or  boundary  line  mark. 

The  affidavit  set  out  in  the  record  differs  in  its  aver- 
ments from  tbe  affidavit  shown  by  the  bill  of  exceptions, 
in  that  the  former  states  that  the  post  was  "erected  or 
used  to  designate,"  etc.,  following  the  words  of  the 
statute,  while  it  is  alleged  in  the  latter  that  the  post 
was  "erected  to  designate,"  etc.,  without  the  alternative 
averment  "or  used."  This  is  not  material,  in  any  light 
in  which  it  may  be  viewed,  however,  as  referred  to  the 
evidence,  and  no  objection  by  demurrer  or  otherwise 
is  shown  to  have  been  taken  to  the  affidavit.  It  was 
shown  by  the  evidence  of  the  state's  witnesses  that  the 
post  was  used  to  designate  the  corner  of  Bentley's  tract 
of  land,  and  this  afforded  a  sufficient  inference  from 
which  the  jury  could  find  that  the  post  was  erected  for 
the  purpose  for  which  it  was  used. 
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The  affidavit  or  complaint  on  which  the  defendant 
was  tried  charges  that  the  post  in  question  was  erected 
to  designate  the  corner  of  a  tract  of  land  "owned"  by 
the  said  Bentley,  and  the  proof  showed  that  Bentley 
had  mortgaged  the  land  to  secure  the  purchase  price 
of  the  land  in  question,  and  that  the  mortgage  was  past 
due  and  unpaid  at  the  time  of  the  trial.  It  is  urged 
by  appellant  that  the  state  failed  in  its  proof  in  showing 
Bentley  to  be  the  owner  of  the  land  as  alleged  in  the 
affidavit.  The  statute  (Code,  §  6393)  makes  the  of- 
fense punishable  without  reference  to  the  ownership 
of  the  land;  and  "the  word  ^owner'  is  not  infrequently 
used  to  describe  one  who  has  dominion  over  a  thing 
the  title  to  which  is  in  another. — Johnson  v.  State,  1 
Ala.  App.  148,  55  South.  268;  6  Words  &  Phrases,  p. 
5148."— Lorfcftrtr^  v,  State,  6  Ala.  App.  61,  60  South. 
591,  present  term.  The  purposes  and  object  of  the 
statute  are  not  to  be  so  narrowly  construed  as  to  au- 
thorize the  general  charge  for  the  defendant  in  a  prose- 
cution had  under  its  provisions,  by  according  such  a 
limited  meaning  as  contended  for  by  the  appellant  to 
the  word  "owner"  as  used  in  the  affidavit. 

We  find  no  error  in  the  record,  and  the  judgment  ap- 
pealed from  is  affirmed. 

Affirmed. 


Jones  v.  The  State. 

Failure  to  Work  the  Road. 
( Decided  May  1,  1913.    62  South.  306.) 

1.  Highways;  Failure  to  Work. — To  constitute  the  statutory  of- 
fense denounced  by  section  7737,  Code  1907,  tlie  failure  to  work 
must  have  been  willful  and  without  sufficient  excuse. 

2.  Same. — The  word,  "willful"  when  employed  in  penal  enact- 
ments may  Include  the  idea  of  obstinacy  or  perverseness,  or  an  act 
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intentionally  done  with  a  bad  motive  or  purpose,  but  is  also  used 
in  a  sense  meaning  nothing  more  than  intentionally,  and  is  so  used 
In  section  7737,  Code  1907,  and,  hence,  where  a  defendant  elected  to 
obey  his  father  who  refused  to  permit  him  to  work  on  the  road 
instead  of  complying  with  the  notice  served  on  him  to  appear  and 
work  on  a  highway,  he  was  guilty  of  a  willful  failure  to  work  with- 
out sufficient  excuse,  as  a  matter  of  law. 

Appeal  from  Baldwin  Circuit  Court. 

Heard  before  Hon.  A.  E.  Gamble. 

Walter  Jones  was  convicted  of  failing  to  work  on  the 
public  roads  after  notice,  and  he  appeals.    Aflfirmed. 

It  appears  from  the  evidence  that,  at  the  time  Jones 
was  warned  to  work  the  road,  he  was  over  18  years  old. 
It  was  further  attempted  to  be  shown  by  defendant  that 
Walter  Jones'  father  forbade  him  to  go  and  work  upon 
the  road  after  the  warning,  and  for  that  reason  he  de- 
clined to  do  so.  Objections  to  this  evidence  were  inter- 
posed by  the  state  and  sustained.  At  the  request  of  the 
state  the  court  gave  the  affirmative  charge  directing  the 
finding  of  defendant  guilty  as  charged  in  the  indict- 
ment, if  the  jury  believe  the  evidence  beyond  a  reason- 
able doubt.  The  following  charges  were  requested  by 
the  defendant:  "(1)  If  you  are  not  reasonably  satis- 
fied from  the  evidence  that  defendant  willfully  refused 
to  work  the  road,  you  must  find  him  not  guilty.  (2) 
If  the  jury  believe  from  the  evidence  that  defendant  had 
a  sufficient  excuse  for  failing  to  work  the  road,  they 
must  find  defendant  not  guilty." 

John  E.  Mitchell^  for  appellant.  Under  the  evidence 
in  this  case,  there  was  not  a  willful  failure  to  work  on 
the  road,  but  a  good  excuse. — Johnson  v.  The  State,  61 
Ala.  11;  McManus  v.  The  State,  36  Ala.  291;  Barnes  v. 
The  State,  88  Ala.  204;  Felton  v.  U.  S.,  96  U.  S.  699; 
40  Cyc.  944.  It  was  clearly  a  question  for  the  jury 
whether  there  was  sufficient  excuse. — Morse  v.  The 
State,  143  Ala.  87. 
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K.  C.  Brickell,  Attorney  General,  and  W.  L.  Martin^ 
Assistant  Attorney  General,  for  the  State.  Under  the 
evidence  in  this  case,  defendant  has  violated  section 
7737,  Code  1907,  and  the  court  properly  gave  the  affirm- 
ative charge. — Godfrey  v.  State,  31  Ala.  323 ;  Martin  v. 
State,  90  Ala.  602;  McCormack  v.  State,  102  Ala.  163; 
Ifeijnolds  v.  State,  154  Ala.  17. 

WALKEK,  P.  J. — To  constitute  the  statutory  offense 
with  which  the  appellant  was  charged,  his  failure  to 
work  the  public  roads  must  have  been  willful,  and  with- 
out a  sufficient  excuse. — Code,  §  7737 ;  Ward  v.  State. 
88  Ala.  202,  7  S^uth.  298.  The  evidence  was  without 
conflict  to  the  effect  that  at  the  time  he  failed  and  re- 
fused to  work  the  public  road,  when  duly  notified  or 
warned  to  do  so,  he  was  a  minor  over  18  years  of  age, 
and  that  his  only  excuse  for  such  failure  or  refusal  was 
that  his  father  would  not  let  him  go,  or  permit  him  to 
work  the  public  road.  It  is  not  claimed  that  the  appel- 
lant's excuse  was  a  sufficient  one;  but  the  claim  is  that, 
under  the  evidence,  it  was  a  question  for  the  jury 
whether  his  failure  or  refusal  was  "willful,"  within  the 
meaning  of  the  statute,  and  that  the  court  erred  in  giv- 
ing the  written  charge  requested  by  the  state  and  in 
refusing  those  requested  by  the  appellant. 

It  was  a  necessary  inference  from  the  evidence  that 
the  appellant  intentionally  and  deliberately  elected  to 
obey  his  father  rather  than  to  heed  the  notice  or  warn- 
ing given  him.  More  than  this  was  not  required  to 
make  his  conduct  "willful"  within  the  meaning  of  the 
statute.  The  word  "willful,"  when  employed  in  penal 
enactments,  has  not  always  the  same  meaning. — liar- 
rison  v.  State,  37  Ala.  154.  Sometimes  it  means  no  more 
than  that  the  act  shall  be  intentionally  done  without  law- 
ful excuse  or  necessity. — Williams  v.  State,  83  Ala.  68, 
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3  South.  743;  D.  P.  Robinson  v.  State,  Infra,  62  South. 
303.  Sometimes  it  includes  the  idea  of  obstinancy  or 
perverseness,  or  an  act  intentionally  done  with  a  bad 
motive  or  purpose. — Johnson  v.  State,  61  Ala.  9;  Mc- 
Manus  v.  State,  36  Ala.  285;  40  Cyc.  944.  The  statute 
here  under  consideration  does  not  make  any  specific 
wrongful  purpose  or  intent  an  essential  ingredient  of 
the  offense  which  it  creates.  Certainly  no  other  motive 
or  purpose  is  required  than  one  not  to  do  what  the  law 
commands,  without  a  suffiicient  excuse.  We  are  of  opin- 
ion that  it  may  properly  be  said  that  one's  failure  or 
refusal  to  work  the  public  roads  is  "willful,"  within 
the  meaning  of  the  statute,  when  it  is  a  result  of  a  de- 
liberate choice  to  recognize  and  obey  an  authority  other 
than  the  law.  The  conclusion  follows  that  the  court 
was  not  in  error  in  the  rulings  complained  of. 

No  error  is  found  in  the  record. 

Affirmed. 


Miller  v.  The  State. 

Violating  Revenue  Law. 

(Decided    April    8tli,    1913.     Rehearing   deuied    April    23,    1913. 
62  South.  307.) 

Commerce;  Interstate;  License. — Uuder  the  evidence  in  this 
case,  the  corporation  was  engaged  in  interstate  business,  and  its 
delivery  agent,  the  appellant  in  this  case  was  not  subject  to  the 
provisions  of  subdivision  58,  Section  2361,  Code  1907. 

Appeal  from  Barbour  Circuit  Court. 
Heard  before  Hon.  A.  H.  Alston. 
G.  A.  Miller  was  convicted  of  violating  the  revenue 
law  and  he  appeals.     Reversed  and  remanded. 
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Winn  &  Winn^  for  appellant.  The  defendant  was 
engaged  in  interstate  business,  and  was  not  subject 
to  the  provisions  of  subdivision  58,  section  2361,  Code 
1907,  and  hence,  the  demurrers  to  the  indictment  should 
have  been  sustained. — Harris  v.  The  State,  50  Ala.  127 ; 
Davis  V.  The  State,  52  Ala.  357.  That  it  is  interstate 
commerce  see  Dozier  v.  The  State,  154  Ala.  83 ;  s.  c.  218 
U.  S.  965;  Stratford  v.  City  of  Montgoviery,  110  Ala. 
619;  Moog  v.  The  State,  145  Ala.  75;  Criitcher  v.  The 
State,  141  U.  S.  147. 

R.  C.  Beickell,  Attorney  General,  and  W.  L.  Martin, 
Assistant  Attorney  General,  for  the  State.  The  indict- 
ment was  in  Code  form  and  was,  therefore,  sufficient. 
That  the  contract  was  accepted  in  this  state  or  in  an- 
other state,  did  not  change  the  interstate  shipment. — 
Ware  v.  Haniilton-Broian  Shoe  Co.,  92  Ala.  145;  Cut- 
verson  v.  American  Trust  &  Banking  Co.,  107  Ala.  457. 
Nor  does  the  state  contend  that  the  shipment  was  not 
entirely  interstate.  The  shipper  may  use  two  agencies 
instead  of  one. — Rohhins  v.  Taxing  District,  120  U.  S. 
489;  Caldwell  v.  N.  Carolina,  187  U.  S.  622,  632;  Rear- 
ick  V.  Pa.,  203  U.  S.  507;  Dozier  v.  Ala.,  218  U.  S.  124. 
But  it  is  the  method  of  delivering  the  shipment  that  the 
state  seeks  to  tax.  This  it  has  a  right  to  do.  The  tax 
is  not  directed  against  the  shipment,  or  against  the  busi- 
ness of  selling,  but  is  directed  to  the  method  of  deliver- 
ing or  displaying  the  article  sold.  It  is  not  beyond 
the  inherent  power  of  a  state  to  tax  any  particular 
trade,  calling  or  business. — Armour  Packing  Co.  v. 
Lacy,  200  U.  S.  226;  Cook  v.  Marshall  County,  196  U.  S. 
261 ;  Connally  v.  United  Sewer  Pipe  Co.,  184  U.  S.  540 ; 
QuartlehoAim^  v.  State,  79  Ala.  1. 

THOMAS,  J. — The  defendant  was  charged  with  a  vio- 
lation of  those  provisions  of  subdivision  58  of  section 
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2361  of  the  Code,  requiring  each  person,  firm,  or  cor- 
poration selling  or  delivering  sewing  machines,  either 
in  person  or  through  agents,  to  pay  an  annual  license 
tax  to  the  state  of  J25  for  each  county  in  which  they 
sell  or  deliver  such  articles,  and  an  additional  tax  of 
flO  for  each  wagon  or  team  used  in  delivering  or  dis- 
playing the  same — excepting  from  the  application  of  the 
sulxiivision  merchants  selling  such  enumerated  articles 
at  their  regularly  established  places  of  business. 

The  evidence  without  conflict  established  the  follow- 
ing facts,  to-wit:  The  defendant,  as  the  agent,  called 
a  "deliveryman,"  of  the  Rotary  Sewing  Machine  Com- 
pany, a  foreign  corporation,  with  an  office  at  Chatta- 
nooga, Tenn.,  and  its  factory  at  Cleveland,  Ohio,  deliv- 
ered with  a  wagon  and  team  in  Barbour  county,  Ala., 
within  the  time  covered  by  the  indictment,  sewing  ma- 
chines to  persons  who  had  previously  given  orders  for 
their  purchase  and  future  delivery  to  traveling  sales- 
men, known  as  "soliciting  agents,"  of  the  said  Rotary 
Sewing  Machine  Company.  The  company  has  no  office 
or  place  of  business  in  Alabama,  but  transacts  business 
in  this  state  by  sending  out  said  soliciting  agents,  who 
secure  orders  for  the  company  for  the  machines,  which 
orders  bind  the  company  to  deliver  to  the  purchaser  the 
machine  so  ordered.  These  orders,  when  so  procured 
by  the  soliciting  agent,  are  then  turned  over  to  another 
agent  of  the  company,  known  as  a  "deliveryman,"  of 
which  the  defendant  was  one,  and  are  by  them  or  him 
wired  in,  separately,  to  the  company's  office  at  Chatta- 
nooga, and  are  filled  by  it  from  its  factory  at  Cleveland 
by  shipping  the  machine  or  machines  from  there  to  the 
shipping  point  nearest  the  purchaser — each  being 
marked  with  the  name  of  the  respective  purchaser.  The 
bill  or  bills  of  lading  are  sent  by  the  company  to  the 
deliveryman,  and  upon  these  he  obtains  the  machines 
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f roui  the  commoD  carrier  and  makes  delivery  to  the  pur- 
chaner,  whose  name  is  marked  on  the  machine,  using  a 
wa^on  or  team  in  the  doing  of  the  same.  The  defend- 
ant, as  said,  was  such  a  deliveryman  of  the  company, 
and  the  only  act  he  did  was  to  wire  in  the  separate  or- 
ders of  the  company  after  they  had  been  procured  by 
the  soliciting  agent,  and  deliver  the  machines  to  the 
respective  purchaser,  or  purchasers,  after  they  had  ar- 
rived at  the  nearest  shipping  point,  employing  in  so 
doing  a  wagon  and  team  hired  from  a  local  liveryman. 
At  the  conclusion  of  the  evidence  the  court  gave  the 
general  affirmative  charge  for  the  state,  and  refused  a 
like  charge  for  the  defendant. 

The  statute  cited,  under  which  the  conviction  was  had, 
in  order  to  uphold  its  validity,  must  be  construed  as  not 
intended  to  apply  to  acts  or  transactions  of  interstate 
commerce,  the  power  to  regulate  which  belongs  exclu- 
sively to  Congress.  It  follows  that,  in  any  prosecution 
under  it,  if  the  undisputed  evidence  shows  that  the  acts 
done  by  the  defendant  were  done  in  carrying  on  only 
interstate  commerce,  then  he  is  entitled  to  an  acquittal. 
The  Supreme  Court  of  the  United  States  had  a  similar 
state  of  facts  under  consideration  in  the  case  of  Dozier 
V.  State  of  Alabama,  218  U.  S.  124,  30  Sup.  Ct.  649,  54 
L.  Ed.  965,  28  L.  R.  A.  (N.  S.)  264,  and  held  that  they 
constituted  interstate  commerce,  reversing  on  writ  of 
error  the  decision  of  our  Supreme  Court  in  the  case  of 
Dozier  v.  Sta^e,  154  Ala.  83,  46  South.  9,  129  Am.  St. 
Rep.  51.  In  the  case  of  Clarke  v,  State,  4  Ala.  App.  202, 
59  South.  236,  we  had  under  consideration  the  same 
section  and  subdivision  of  the  Code  we  are  now  consid- 
ering, and  a  state  of  facts  almost  on  all  fours  with 
those  here,  and  we  held  that  they  showed  a  transaction 
of  interstate  commerce.  We  are  not  convinced  that  we 
should  depart  from  this  ruling;  but  on  the  authorities 
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cited,  where  the  question  is  fully  discussed,  we  hold  that 
the  lower  court  erred  in  giving  the  general  charge  for 
the  state,  and  in  refusing  it  to  the  defendant. 

The  judgment  of  conviction  is  set  aside  and  reversed, 
and  an  order  will  be  here  entered  discharging  the  de- 
fendant. 

Reversed  and  rendered. 


Coats,  Sheriff,  v.  M.  J.  Elkan  &  Co. 

Assumpsit. 

(Decided  December  19,  1912.    Rehearinff  denied  February  14,  1913. 
60  South.  941.) 

1.  Appeal  and  Error;  Appeal  Bond;  Waiver. — A  Joinder  in  error 
is  a  submission  by  the  appellee  to  the  Jurisdiction  of  the  appellate 
court  and  amounts  to  a  waiver  of  an  appeal,  and  of  any  steps  re- 
quired to  effectuate  it,  and  hence,  it  was  waiver  of  any  insuffi- 
ciency of  the  appeal  bond. 

2.  Judgments;  Default;  Requisites. — The  Judgment  in  this  case 
examined  and  held  to  show  a  prior  filing  in  the  court  of  an  item- 
ized statement  of  the  account  sued  on,  verified  by  the  affidavit  of  a 
competent  person,  made  before  and  certified  by  an  officer  having 
authority  to  take  and  certify  affidavits  as  prescribed  by  section 
3971,  Code  1907,  and  hence,  entitling  the  court  to  enter  Judgment 
without  submitting  a  writ  of  inquiry  to  the  Jury. 

Appeal  from  Clarke  Circuit  Court. 

Heard  before  Hon.  John  T.  Lackland. 

Assumpsit  by  M.  J.  Elkan  &  Company  ajyainst  E.  P. 
Forwood,  revived  on  the  death  of  defendant  in  the 
name  of  C.  A.  Coats,  sheriff,  as  administrator.  From 
a  judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

The  appeal  is  on  the  record  from  a  judgment  by  de- 
fault. The  judgment  recited,  after  the  usual  formula, 
for  judgments  by  default,  "is  therefore  considered  and 
adjudged  that  the  plaintiff  have  judgment  against  the 
defendant  (naming  them  both)  on  verified  account  filed 
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with  the  clerk,  verified  by  the  aflfidavit  of  a  competent 
person  as  required  by  law,  for  the  sum  of  |319.46."  The 
errors  complained  of  are  that  the  court  erred  in  render- 
ing judgment  without  first  having  rendered  a  judg- 
ment by  default  against  the  defendant,  and  erred  in 
rendering  judgment  against  defendant  without  a  writ 
of  inquiry. 

Wilson  &  Tucker^  and  GtOOdwin  &  McIntyrb,  for 
appellant.  The  judgment  is  void  for  non-compliance 
with  the  statute.— Section  3971,  Code  1907;  Parsons 
L.  Co.  V.  West-Stegall  G.  d  M.  Co.,  163  Ala.  594;  Greer 
d  Walker  v.  Lupfert  8.  Co.,  156  Ala.  572.  See  also  in 
this  same  connection  Doe  v.  Whitman^  36  Ala.  604;  Dis- 
tan  V.  Hood,  83  Ala.  331 ;  Myer  v.  Keith,  99  Ala.  519. 
Having  joined  in  the  assignment  of  error  appellee 
waived  any  insufficiency  in  the  appeal. — Thompson  v. 
Lea,  28  Ala.  453;  Myers  v.  Segars,  41  Ala.  383. 

T.  J.  Bedsolb,  and  Martin  &  Martin,  for  appellee. 
The  appeal  should  be  dismissed  as  the  appeal  bond  was 
insufficient. — Section  2872,  Code  1907;  Fayette  County 
V.  Ernest,  123  Ala.  631.  The  judgment  was  sufficient 
to  show  that  the  account  was  duly  verified  by  affidavit 
of  a  competent  person  so  as  to  relieve  the  court  of  the 
necessity  of  submitting  an  inquiry  to  the  jury. — Sec- 
tions 3970  and  3971,  Code  1907;  Sullivan  v.  Brushagle, 
111  Ala.  114;  Lunsford  v.  Butler,  102  Ala.  403;  Elyton 
V.  Morgan,  88  Ala.  434. 

WALKER,  P.  J.— The  motion  of  the  appellee  to  dis- 
miss the  appeal  because  of  an  alleged  insufficiency  of 
the  appeal  bond  must  be  overruled,  as  before  it  was 
made  he  had  already  joined  in  the  appellant's  assign- 
ment of  error.    A  joinder  in  error  is  an  unequivocal  act 
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implying  a  submission  by  the  appellee  to  the  jurisdic- 
tion of  the  appellate  court,  and  amounts  to  a  waiver 
of  an  appeal  and  of  any  of  the  steps  required  to  effectu- 
ate it. — Thompson  v.  Lea,  28  Ala.  453 ;  Myers  v,  Segars, 
41  Ala.  385. 

The  recital  of  the  judgment  entry  as  to  a  "verified 
account  filed  with  the  clerk,  verified  by  the  affidavit  of 
a  competent  person  as  required  by  law  for  the  sum  of 
1319.46."  fairly  imports  a  finding  by  the  court  of  the 
existence  of  the  fact  that  there  was  on  file  in  the  court 
an  itemized  statement  of  the  account  sued  on,  verified 
by  the  affidavit  of  a  competent  witness,  made  before 
and  certified  by  an  officer  having  authority  under  the 
laws  of  this  state  to  take  and  certify  affidavits,  which, 
under  the  provision  of  section  3971  of  the  Code,  dis- 
pensed with  the  necessity  of  executing  a  writ  of  inquiry 
to  ascertain  the  amount  of  the  judgment  taken  by  de- 
fault. In  this  respect  the  recital  was  materially  differ- 
ent from  the  one  in  the  case  of  Parsons  Lumber  Co.  v. 
West-Steagall  O.  &  M.  Co.,  163  Ala.  594,  50  South.  1034, 
which  was  held  to  be  insufficient  to  show  the  existence 
of  authority  in  the  court  to  render  judgment  by  default 
without  a  writ  of  inquiry.  We  are  of  opinion  that  the 
judgment  in  the  instant  case  sufficiently  shows  the  ex- 
istence of  the  fact  which,  under  the  statute,  entitled  the 
court  to  enter  judgment  by  default,  without  the  inter- 
vention of  the  jury,  and  that  the  judgment  is  not  er- 
roneous because  of  a  non-compliance  with  the  statute 
just  referred  to. 

Affirmed. 
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Town  of  Clayton  r.  Martin,  et  al. 

Assnmpfiit. 

(Decided   June   19,   1912.     Rehearing  denied   February  4,   1913. 
GO  South.  9G3.) 

\.  MunU^pnl  Corporation:  Officers;  Statutory  Provision. — Under 
sections  KMJT,  10()8,  Code  1907,  in  an  action  by  a  town  of  less  than 
six  thousand  inhabitants  on  the  bond  of  its  marshal,  a  complaint 
alleging  that  the  person  named  was  elected  marshal,  and  performed 
the  duties  of  the  oflFice  under  the  ordinances  of  the  town,  and  that 
his  bond  was  given  pursuant  to  an  ordinance  of  said  town,  and 
that  the  bond  sued  on  recites  that  the  person  therein  named  was 
elect^^d  marshal  on  a  designated  date,  states  a  cause  of  action 
against  the  sureties  of  the  bond  by  showing  that  there  was  such 
an  office  as  marshal  and  that  the  person  named  was  the  officer. 

2.  Same:  Officers;  Bond;  Action. — Tn  an  action  by  a  town  on  the 
official  bond  of  its  marshal,  a  complaint  which  alleges  that  the 
marshal,  as  such  officer,  collected  taxes  levied  and  assessed  by  an 
ordinance  of  the  town,  and  fines  imposed  by  the  mayor's  court  for 
violation  of  ordinances,  amounting  to  a  specified  sum,  and  that  he 
failed  to  pay  over  the  same  to  the  town,  sufficiently  shows  the  pay- 
ment to  the  marshal,  as  an  officer  of  taxes  and  fines,  and  his  failure 
to  pay  the  same  to  the  town,  and  states  a  cause  of  action. 

3.  Officers';  Official  Bond;  Defense  hy  Sureties. — Sureties  on  an 
official  bond,  in  an  action  on  the  bond,  can  make  no  defense  not 
open  to  the  principal,  and  are  estopped  from  setting  up  any  irregu- 
larities in  the  appointment  or  election  of  the  officer  or  in  the  bond 
itself. 

4.  Same;  fAahility  of  Surety. — The  sureties  on  an  official  bond 
may  not  defend  an  action  thereon  on  the  ground  that  moneys  re- 
ceived by  the  officer  in  the  performance  of  his  official  duty  were 
received  because  of  the  unlawful  or  irregular  action  of  some  other 
authority  or  person. 

5.  Eridence:  Judicial  Notice;  Municipal  Ordinances. — The  courts 
do  not  take  Judicial  notice  of  a  municipal  ordinance;  they  must 
be  specially  pleaded  when  rights  are  claimed  under  them. 

(i.  Appeal  and  Error;  Rerieic;  Rulinrf  on  Pleadinfj. — Where  one 
count  of  the  complaint  states  a  cause  of  action  good  against  demur- 
rer, entitling  plaintiff  to  re<'0ver  thereon  upon  proof  of  the  allega- 
tions thereof,  the  appellate  court  will  not  consider  the  sufficiency 
of  the  other  counts  on  an  appeal  from  a  non-suit  rendered  upon 
sustaining  a  demurrer  to  the  complaint. 

Appeal  from  BarlK)ur  Circuit  Court. 
Heard  before  Hon.  A.  H.  Akston. 
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Action  by  the  town  of  Clayton  against  the  sureties  on 
the  bond  of  the  town  marshal  to  recover  taxes  and  fines 
alleged  to  have  been  collected  by  the  marshal  and  not 
paid  over.  Demurrers  were  sustained  to  the  complaint 
on  the  theory  that  no  ordinances  had  been  provided 
creating  the  office  of  marshal,  and  that  in  truth  and 
in  fact  there  was  no  such  officer  in  the  town.  Plaintiff 
took  a  non-suit  with  bill  of  exceptions  and  appeals. 
Reversed  and  remanded. 

T.  M.  Pattebson,  Thomas  &  McDowell^  and  (xeorgb 
W.  Pii\CH,  for  appellant.  Every  count  of  the  complaint 
W'as  sufficient,  or  if  insufficient,  they  were  not  subject 
to  the  grounds  of  demurrer  interposed,  the  defendants 
being  sureties  on  an  official  bond,  and  therefore,  not 
in  position  to  set  up  any  defense  not  open  to  the  prin- 
cipal obligor.— 28  Cyc.  477;  29  Cyc.  1452;  15  Enc.  P.  & 
P.  153.  The  appeal  was  taken  according  to  the  re- 
quirements of  Kngall  v,  Patterson,  167  Ala.  120.  The 
suit  is  not  on  an  ordinance,  but  is  on  the  contract,  and 
hence,  the  questions  attempted  to  be  raised  are  not 
involved. 

Evans  &  Parrish,  and  Winn  &  Winn,  for  appellee. 
The  appeal  is  not  properly  taken. — EngaU  v,  Patirrson, 
167  Ala.  120;  Champion  v.  C.  of  O.,  51  South.  562; 
Rogers  v.  Jones,  51  Ala.  354;  Tate  v,  McCrary,  21  Ala. 
499;  Kane  t\  Bird,  1  Stew.  189.  The  court  will,  there- 
fore, dismiss  the  appeal  ex  mero  motu. — Parrish  i\ 
OaUmmy,  34  Ala.  163.  The  charter  of  the  town  was 
repealed  by  the  municipal  code  act. — Section  1067. 
Courts  do  not  take  judicial  notice  of  the  ordinances  of 
a  municipal  corporation,  but  do  take  notice  of  their 
charter. — Case  v.  Mobile,  30  Ala.  538.  It  nowhere  appears 
that  under  the  new  regime  the  oflftce  of  marshal  was 
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created,  and  as  the  municipal  code  is  applicable  to  cities 
of  less  than  six  thousand  inhabitants,  and  does  not  create 
such  an  office  as  marshal,  it  requires  an  ordinance  of 
the  town  to  do  so.  It  is  not  shown  that  such  an  ordi- 
nance had  been  passed,  and  where  there  is  no  de  jure 
officer,  there  can  be  no  de  facto  officer. — 29  Fed.  608; 
Words  &  Phrases,  1849;  92  N.  W.  420;  75  N.  W.  901; 
Kififf  L.  Co.  V.  Crmc,  155  Ala.  504. 

DB  GRAFFENRIED,  J.— This  suit  was  brought  by 
the  town  of  Clayton  against  the  appellees  as  sureties 
upon  the  bond  of  the  marshal  of  said  town.  There  were 
five  counts  to  the  complaint.  The  fifth  count  of  the 
complaint  alleges  that  one  Houston  was  unanimously 
elected  by  the  town  council  marshal  of  said  town  for  a 
term  of  two  years  commencing  September  1,  1909 ;  that, 
pursuant  to  the  requirements  of  an  ordinance  of  said 
town,  said  Houston  executed  a  bond,  with  appellees  as 
his  sureties,  payable  to  said  town,  with  condition  that 
if  the  said  Houston  "shall  faithfully  discharge  the  du- 
ties of  such  office  during  the  time  he  continues  therein, 
or  discharges  any  of  the  duties  thereof,  then  the  obliga- 
tion to  be  void,  otherwise  to  remain  in  full  force  and 
effect" ;  that  during  his  term  of  office,  and  while  in  the 
discharge  of  his  duties  as  such  marshal,  the  said  Hous- 
ton collected  certain  taxes  which  had  been  levied  and 
assessed  by  an  ordinance  of  said  town,  and  certain  fines 
imposed  in  the  mayor's  court  on  parties  for  a  violation 
of  the  ordinances  of  the  town,  amounting  in  the  aggre- 
gate to  $286;  and  that  the  said  Houston  had  failed  to 
pay  over  the  said  money  so  collected  by  him  to  the  said 
town.  There  was  a  demurrer  to  the  complaint,  the  court 
sustained  the  demurrer,  the  appellant  took  a  non-suit 
in  consequence  of  that  ruling  of  the  court,  and  appeals. 
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1.  Clayton  is  a  town  of  less  than  6,000  inhabitants, 
and,  under  the  provisions  of  section  1068  of  the  Code 
of  1907,  the  legislative  functions  of  such  towns  must  be 
exercised  by  the  mayor  and  five  aldermen,  which  con- 
stitutes the  town  council.  Section  1067  of  the  Code 
provides  that  the  town  council  shall  elect  a  clerk,  fix 
his  salary  and  term  of  office,  and  may  determine  by  or- 
dinnace  the  other  officers  of  such  town,  their  salary,  the 
manner  of  their  election,  and  the  term  of  oflSce. 

The  appellees  insist  that  the  complaint  was  subject 
to  attack  by  demurrer  because  it  fails  to  state  that  Hous- 
ton was  elected  marshal  of  said  town  by  virtue  of  an 
ordinance  creating  the  office  of  town  marshal  and  fix- 
ing his  term,  duties,  etc.  The  bond  sued  on  recites  that 
Houston  "was  on  the  6th  day  of  April,  1909,  elected  to 
the  office  of  marshal  in  and  for  said  town,"  etc.  The 
complaint  shows  that  he  was  elected  by  the  town 
council — the  legislative  body  of  the  town  expressly 
authorized  to  declare  by  ordinance  that  one  of  the 
officers  of  the  town  should  be  a  marshal,  and  with 
the  power  to  declare,  in  the  same  ordinance,  that  he 
should  be  elected  by  the  council — and  that  there  was  an 
ordinance  of  the  town  requiring  the  town  marshal,  be- 
fore entering  upon  the  duties  of  his  office,  to  execute  a 
bond  in  the  sum  of  f  1,000  conditioned  upon  the  faithful 
performance  of  the  duties  of  his  office.  Courts  do  not 
take  judicial  cognizance  of  the  existence  of  an  ordinance 
of  a  town  or  city,  and  it  is,  therefore,  necessary  to  spe- 
cially plead  the  existence  of  an  ordinance  when  rights 
are  claimed  under  it.  There  were  ordinances,  according 
to  the  averments  of  the  complaint,  defining  the  duties  of 
the  town  marshal  of  Clayton.  The  complaint  alleges 
that  Houston  was  elected  town  marshal,  performefl  the 
duties  of  that  office  under  ordinances  of  the  town,  and 
that  the  bond  was.  given  pursuant  to  an  ordinance  of 
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the  town.  We  think,  however,  that  in  this  proi-eeding, 
which  is  a  suit  on  a  bond,  the  complaint,  as  a<^ainst 
appellees,  shows  with  sufficient  clearness  that  there 
was  such  an  office  as  marshal  of  Clayton,  and  that 
Houston  was  the  marshal. — Sprawl  v.  Lawrence,  33 
Ala.  674. 

"In  an  action  on  the  bond  the  sureties  can  make  no 
defense  not  open  to  the  principal,  and  in  particular  are 
estopped  from  setting  up  any  irregularities  in  the  ap- 
pointment or  election  of  their  principal  or  in  the  bond 
itself."— 29  Cyc.  1465;  15  Ency.  PI.  &  Pr.  153,  §  6. 

2.  The  complaint  shows  with  sufficient  clearness 
that  the  moneys  collected  by  Houston  were  taxes  as- 
sessed and  levied  by  virtue  of  ordinances  of  said  town 
and  fines  impased  in  the  mayor's  court,  and  that  they 
were  collected  by  Houston  as  marshal  of  the  town  under 
the  authority  of  ordinances  of  the  town,  and  that  in 
failing  to  pay  over  such  moneys  he  had  failed  to  faith- 
fully perform  the  duties  of  his  office  so  fixed  by  ordi- 
nance, and  had  violated  the  terms  of  the  bond. 

"The  sureties  on  an  official  bond  are  not  permitted 
to  advance,  as  a  defense  to  an  action  on  the  bond,  the 
fact  tliat  moneys  received  by  their  principal  in  the  per- 
formance of  his  official  duties  were  received  becanse 
of  the  unlawful  or  improper  or  irregular  action  of  some 
other  authority  or  person.'' — 29  Syc.  1465,  §  5;  15  Ency. 
PI.  &  Pr.,  supra. 

The  taxes  and  fines  set  up  in  the  complaint  were  paid 
to  Houston  by  the  parties  who  paid  them  under  and 
by  virtue  of  ordinances  of  the  town  of  Clayton,  and 
they  were  paid  to  him  because,  under  ordinances  of  the 
town,  he  was  the  officer  entitled  to  receive  them.  He 
has  failed  to  pay  the  money  so  collected  to  the  town  as 
it  was  his  duty  to  do.  The  above  facts  are  plainly  shown 
by  the  averments  of  the  fifth  count  of  the  complaint. 
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and  that  count  was  not  subject  to  appellee's  demurrer. 

We  do  not  deem  it  necessary  to  consider  the  question 
as  to  the  sufficiency  of  the  first  four  counts  of  the  com- 
plaint It  is  evident  that,  if  the  appellant  is  entitled 
to  collect  the  money  sued  for  in  the  complaint,  it  can 
recover  a  jud}?ment  for  the  same  under  the  fifth  count. 
It  is,  therefore,  unnecessary  to  consider  the  first  four 
counts. 

Reversed  and  remanded. 


Bledsoe  r.  City  National  Bank  of  Selma. 

Assumpsit. 

(Decided  December  17,   1012.     Rehearing  denied  January   13,  1913. 
60  South.  942.) 

1.  BillH  and  Notes;  Bona  Fide  Purchaser;  Defenses. — Where  a 
comphilnt  counts  on  a  negotiable  Instrument  alleging  ownership  in 
plaintiff  through  an  endorsement  before  maturitj',  in  due  course  of 
business  without  notice  of  any  defense,  total  or  partial  failure  of 
consideration  is  not  a  defense. 

3.  Same;  Alteration. — A  purchaser  of  a  negotiable  note  in  due 
course  before  maturity  could  recover  thereon  according  to  its  origi- 
nal tenor  under  section  124,  Acts  1000,  p.  14(5,  notwithstanding  a 
material  alteration  in  which  it  did  not  participate,  and  of  which 
It  had  no  notice. 

3.  Same;  Nef/otiability. — An  Instrument  given  for  the  purchase 
price  of  an  automobile,  by  which  the  maker  promised  to  pay,  on  or 
before  a  certain  date,  to  the  seller,  or  order,  a  si)ecifled  sum  with 
interest  at  the  rate  of  8  per  cent,  payable  at  a  named  bank  was 
negotiable,  although  it  contained  a  waiver  of  exemptions,  and  agree- 
ment to  pay  attorney's  fees  and  a  provision  retaining  title. 

4.  Same. — The  fact  that  a  note  otherwise  noffotiable  contains  pro- 
visions by  which  the  maker  agrees  to  pay  the  cost  of  collection, 
including  reasonable  attorney's  fees,  does  not  destroy  its  negoti- 
ability. 

AppEu\l  from  Hale  Law  and  Equity  Court. 
Heard  before  Hon.  Citarfjcs  E.  Waller. 
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Assumpsit  by  the  City  National  Bank  of  Selma 
against  H.  T.  Bledsoe.  Judgment  for  plaintiff,  and  de- 
fendant appeals.     Affirmed. 

The  note  sued  on  is  as  follows:  "?250,  Selma,  Ala., 
June  8,  1910.  For  value  received  I  promise  to  pay  on 
or  before  the  15th  day  of  December,  1910,  to  the  Siegel 
Automobile  Company,  Selma,  Ala.,  or  order,  the  sum 
of  $250,  with  interest  until  paid,  at  8  per  cent,  from 
date.  Payable  at  the  Selma  National  Bank,  Selma, 
Ala."  The  note  also  contained  waiver  of  exemption 
agreement  to  pay  attorney's  fees,  and  retaining  title  in 
the  Ford  Model  T.  touring  car,  No.  26,018,  and  other 
provisions  not  necessary  to  be  here  set  out.  There  were 
two  other  notes  for  the  same  amount,  due  and  payable 
on  November  15, 1910. 

R.  B.  EviNS^  for  appellant.  The  note  is  governed  by 
the  new  negotiable  instrument  law,  and  its  stipulation 
retaining  title,  waiving  exemption,  and  agreeing  to  pay 
cost  of  collection  has  the  effect  of  rendering  it  non- 
negotiable. — HoUiday  r.  Hoffman,  116  Pac.  239  There 
being  an  entire  departure  from  the  law  as  formerly 
written,  the  cases  construing  the  former  law  should  not 
be  considered,  but  the  court  should  look  to  the  con- 
struction of  a  similar  law  by  the  courts  of  other  juris- 
diction. Therefore,  see  70  N.  AV.  838;  65  Fed.  58;  50 
S.  E.  554.  By  a  retention  of  title,  the  purchasers  were 
put  on  notice  of  probable  equities  that  might  arise  out 
of  said  implied  warranties. — Lomaw  v,  LeGrandy  60  Ala. 
537;  Warren  v.  Burnett,  83  Ala.  212;  38  S.  E.  387.  The 
plea  of  no  intention  to  deliver  the  note  presented  a  good 
defense. — Hopper  v.  Eiland,  21  Ala.  715.  The  instru- 
ment was  so  altered  as  to  destroy  it. — 2  N.  E.  274. 

Thomas  E.  Knight^  for  appellee.  The  complaint  dis- 
closes the  negotiable  character  of  the  note  and  that  it 
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was  purchased  for  value  in  due  course  of  business  be- 
fore maturity  and  without  notice,  and  hence,  the  pleas 
interposed  were  no  defense. — First  Nat.  B(\nk  v. 
SclujcarZy  98  Ala.  602;  Montgomery  v.  Crostwaite,  90 
Ala.  553;  Williams  v.  Flowers,  90  Ala.  136;  Acts  1909, 
p.  124;  63  N.  Y.  Supp.  410;  22  Hun.  354.  The  stipula- 
tions did  not  destroy  its  negotiability. — McOhee  v.  I.  & 
T.  N.  Bank,  93  Ala.  192.  The  plaintiff's  replication  to 
tlie  pleas  setting  up  alteration  was  sufficient. — Woodall 
V.  Peoples  Bank,  153  Ala.  576;  Authorities  supra.  The 
burden  was  on  defendant  to  show  notice. — Ross  v.  Dun- 
can, 35  Ala.  434. 

PELHAM,  J. — This  action  w^as  brought  in  the  court 
below  by  the  appellee,  the  City  National  Bank  of  Selma, 
a  banking  institution,  conducting  a  regular  banking 
business  under  the  national  banking  laws,  against  the 
appellant  to  recover  the  amount  evidenced  by  two  notes 
executed  by  the  appellant  and  payable  to  the  order  of 
the  Siegel  Automobile  Company,  of  Selma,  Ala.  The 
notes,  or  instruments  in  question,  were,  before  maturity 
and  in  the  usual  course  of  business  for  a  valuable  con- 
sideration, indorsed  by  the  payee  to  the  plaintiff  bank. 
The  plaintiff  discounted  the  notes  for  the  payee  in  due 
course  of  its  business,  without  notice  or  knowledge  of 
any  defenses  thereto.  The  plaintiff  alleged  the  above 
facts  in  each  count  of  the  complaint  seeking  recovery 
on  the  notes.  The  defendant,  besides  a  plea  of  the  gen- 
eral issue,  filed  numerous  special  pleas  setting  up  a  ma- 
terial alteration  in  the  notes,  or  instruments  declared 
upon,  and  a  plea  of  failure  of  consideration. 

The  complaint  averred  the  facts  and  set  out  the  in- 
struments sued  on  in  hjec  verba,  showing  the  same  to  be 
negotiable  instruments,  and  the  plea  setting  up  partial 
and  total  failure  of  consideration  presented  no  defense 
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to  the  plaintiflf's  action  under  the  counts  of  the  com- 
plaint averring  ownership  in  the  plaintiff  bank  through 
indorsement  before  maturity  in  due  course  of  business, 
without  notice  of  the  existence  of  any  defense.  The 
instruments  sued  on  are  plainly  negotiable  instru- 
ments under  the  rulings  of  the  Supreme  Court  and 
statutory  provisions  now  in  force  prescribing  and  de- 
fining such  instruments. — Fir,st  Nat,  Bank  v.  Slaugh- 
ter, 98  Ala.  602,  14  South.  545,  39  Am.  St.  Rep.  88; 
WiUiams  v^  Flo  vers,  90  Ala.  136,  7  South.  439,  24  Am. 
St.  Rep.  772;  Montgomery  v.  Crossthtcuit,  90  Ala.  553, 

8  South.  498,  12  L.  R.  A.  140,  24  Am.  St.  Rep.  832; 
Acts  Ala.  (Special  Session)  1909,  p.  126  et  seq.,  §§2, 
5,  6,  10,  16,  26,  45,  56,  57,  59,  124. 

The  provisions  whereby  the  maker  agreed  to  pay  the 
expenses  of  collection,  including  an  attorney's  fee,  did 
not  destroy  the  negotiability  of  the  instruments. — Mc- 
Ohee  V.  Importers'  &  Traders'  Nat.  Bank,  93  Ala.  192, 

9  South.  734;  Montgomrejj  v,  Crossthwait,  supra;  First 
Nat.  Bank  v.  Slaughter,  supra. 

The  plaintiff's  right  to  enforce  the  payment  of  this 
commercial  paper  acquired  in  due  course  was  not  af- 
fected by  the  fact,  if  it  was  a  fact,  that  the  number 
designating  the  automobile  was  inserted  in  the  notes  af- 
ter their  delivery  to  the  payee.  The  bank  did  not  par- 
ticipate in  the  alteration,  and  had  no  knowledge  or 
notice  of  such  alteration,  and  even  though  inserting 
the  number  of  the  automobile  be  a  material  alteration, 
the  plaintiff  bank  could  enforce  the  payment  of  the 
amount  due  on  the  notes  according  to  the  original  tenor 
of  the  notes. — Negotiable  Instruments  Act,  section  124, 
p.  146,  Acts  Special  Session  1909. 

The  case  was  tried  before  the  court  without  a  jury, 
and  the  evidence  adduced  upon  the  trial  authorized  the 
court  to  find  that  the  notes  or  instruments  sued  on 
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were  delivered  by  the  maker  to  the  payee  (whether  op 
not  the  number  was  inserted  afterwards  is  immaterial 
in  this  action  so  far  as  the  plaintiff's  right  of  recovery 
is  concerned),  and  discounted  for  value  to  the  plaintiff 
bank  in  due  course  of  business  before  maturity  without 
notice  of  any  defense  thereto.  The  notes  or  instruments 
declared  upon  and  introduced  in  evidence  being  nego- 
tiable, commercial  paper,  it  will  be  seen  from  what  we 
have  said  that  the  court  committed  no  error  in  the  rul- 
ings on  the  pleadings,  or  in  the  judgment  rendered,  and 
that  judgment  is  therefore  affirmed. 
Affirmed. 


Henderson  v.  Jackson  Woolen  Mills. 

Assumpsit, 
(Decided  January  23,  1913.    60  South.  965.) 

1.  Judgment;  Construction;  Recitals, — A  judgment  reciting  that 
the  defendant  had  been  duly  summoned  and  called  but  came  not, 
imports  a  finding  by  the  court  that  service  of  process  had  been  made 
upon  him. 

2.  Same;  Showing;  Jurisdiction. — It  was  not  essential  to  the 
validity  of  a  default  judgment  reciting  that  defendant  was  duly 
summoned  that  the  record  should  set  out  the  evidence  on  which  a 
finding  to  this  effect  was  based. 

3.  Appeal  and  Error;  Review;  Presumption. — Where  the  default 
Judgment  recites  that  defendant  was  duly  summoned,  it  will  be  pre- 
sumed on  appeal  that  sufficient  evidence  was  produced  to  show 
ser\'ice  and  return  by  one  vested  with  authority,  although  the  return 
was  made  by  J.  E.  D.,  deputy  sheriff,  while  the  summons  and 
complaint  bore  an  endorsement  that  the  sheriff  deputized  Ed  D. 
to  make  the  service,  and  there  was  no  evidence  indicating  that 
Ed  D.  and  J.  E.  D.  were  the  same  person. 

Appeal  from  Anniston  City  Court. 

Heard  before  Hon.  Thomas  W.  Coleman^  Jr. 

Assumpsit  by  the  Jackson  Woolen  Mills  against  H. 
C.  Henderson.  Judgment  for  plaintiff  by  default  and 
plaintiff  appeals.    Affirmed. 
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Blackwbll  &  Ageb,  and  W.  J.  Brock,  for  appellant. 
AVhile  courts  take  judicial  knowledge  of  officers  com- 
missioned by  the  state,  they  do  not  take  judicial  knowl- 
edge of  deputy  sheriflfs. — Russell  v,  Huntsville  Co,^  137 
Ala.  631 ;  Ryan  v.  Young,  147  Ala.  669;  Land  v.  Patter- 
son, Minor  14;  7  Enc.  of  Evi.  980.  The  summons  then^ 
does  not  appear  to  have  been  served  by  one  having  au- 
thority.— iilaughtcr  v.  Barnes,  13  Am.  Dec.  190;  16 
Cyc.  914.  There  is  nothing  in  the  record  to  indicate 
that  the  person  exercising  the  authority  was  the  person 
designated  to  exercise  it,  and  there  is  no  presumption 
that  they  were  the  same. — People  v.  Smith,  45  N.  Y.  722, 
The  judgment  does  not  purport  to  find  the  fact  that  de- 
fendant was  duly  summoned. 

EuTHERFORD  Lapslby,  for  appellee.  The  return  im- 
ports verity  and  the  burden  of  showing  the  falsity  rests 
on  the  party  assailing  it. — Dunklin  v.  Wilson,  64  Ala. 
162;  Patil  v.  Malone,  87  Ala.  544.  The  sheriff  may  ap- 
point a  deputy  to  execute  process. — Miller  v.  McMil- 
lan, 4  Ala.  527.  The  judgment  recital  shows  service, 
and  it  is  not  necessary  that  the  evidence  be  set  out 
which  authorized  such  finding. 

WALKER,  P.  J.— It  is  urged  in  behalf  of  the  appel- 
lant that  the  record  fails  to  show  that  the  court  had 
acquired  jurisdiction  of  the  defendant's  person  so  as 
to  be  entitled  to  render  the  judgment  by  default  against 
him  from  which  the  appeal  is  prosecuted.  The  claim 
is  that  the  indorsements  found  on  the  summons  and 
complaint,  showing  that  the  sheriff  deputized  Ed  Doyal 
to  execute  the  writ,  and  a  return,  purporting  to  show 
service,  signed  in  the  name  of  the  sheriff  "by  J.  E. 
Doyal,  Deputy  Sheriff,"  do  not,  in  the  absence  of  proof 
of  the  fact  that  Ed  Doyal  and  J.  E.  Doyal  were  one 
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and  the  same  person  and  that  the  signature  to  the  re- 
turn was  his,  show  that  the  process  was  served  by  a 
person  who  was  legally  authorized  to  execute  it. 

The  judgment  appealed  from  contains  the  following 
recital:  "Comes  the  plaintiff  by  attorney,  and  the  de- 
fendant having  been  duly  summoned  and  called  came 
not,  but  made  default,  and,  on  motion  of  the  plaintiff, 
after  due  and  legal  proof  shown,  it  is  ordered  and  ad- 
judged," etc.  It  is  to  be  noted  that  this  recital  included 
the  statement  that  the  defendant  had  been  summoned. 
We  think  that  this  imports  a  finding  by  the  court  of  the 
fact  that  service  of  process  had  been  made  upon  the 
defendant. 

It  appearing  from  the  recitals  of  the  judgment  entry 
that  such  finding  was  made  by  the  court  it  is  not  es- 
sential to  the  validity  of  the  judgment  that  the  record 
set  out  the  evidence  by  which  that  finding  was  sup- 
ported.— Earhe  v.  Ware,  9  Port.  291;  Talladega  Insur- 
ance Co.  V.  Woodward,  44  Ala.  287.  The  record  in  the 
first-cited  case  contained  what  purported  to  be  an 
acknowledgment  by  the  defendants  of  service  of  process 
in  the  suit,  but  did  not  set  out  the  proof  of  the  genuine- 
ness of  the  signatures  to  such  acknowledgment.  The 
judgment  entry,  however,  recited  that  the  plaintiff 
came  by  his  attorney,  "and  proved  to  the  court  the  ser- 
vice of  process  herein."  In  disposing  of  the  suggestion 
that  service  of  process  upon  the  defendants  did  not  ap- 
pear from  the  record  to  have  been  proved,  the  court 
said :  "It  has  been  repeatedly  decided  by  this,  and  all 
other  appellate  courts,  that  every  fair  presumption 
should  be  made  in  favor  of  the  proceedings  of  courts 
having  a  general  jurisdiction  over  the  subject-matter 
adjudged.  This  rule  applies  as  well  to  the  case  before 
us  as  if  the  service  of  process  had  been  effected  by  the 
sheriff,  or  other  executive  officer  of  the  law.     The  ac- 
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knowledgmeDt  of  service,  beiug  legal,  must  be  quite  as 
effectual  for  all  purposes  as  if  made  Id  the  usual  man- 
ner. With  this  rule  in  view,  let  us  for  a  moment  exam- 
ine the  proof  of  service  afforded  by  the  record.  It  is 
stated  that  the  plaintiff  came  by  his  attorney,  *and 
proved  to  the  court  the  service  of  process  herein.'  How 
did  he  prove  it?  As  to  the  manner  and  quantum  of 
proof,  the  record  is  entirely  silent;  yet  as  it  was  the 
duty  of  the  circuit  court  to  have  required  such  proof 
as  was  legal,  and  so  much  as  was  necessary,  we  must 
suppose  that  the  duty  enjoined  upon  that  court  was 
performed  according  to  law." 

On  similar  considerations  we  think  it  may  be  said  of 
the  record  in  the  case  at  bar  that  as  it  shows,  in  addi- 
tion to  the  return  of  service  of  the  summons  and  com- 
plaint purporting  to  have  been  made  by  one  acting  as 
a  deputy  of  the  sheriff,  that  the  court,  l)efore  proceed- 
ing to  enter  the  judgment  by  default,  made  the  finding 
that  the  defendant  had  been  duly  summoned,  it  is  to  be 
presumed  that  the  requisite  evidence  was  adduced  to 
support  such  a  finding — in  other  words,  that  the  court 
did  not  proceed  to  enter  the  judgment  without  proper 
proof  that  the  service  and  the  return  of  it  were  made 
by  one  who  had  been  duly  vested  with  authority  in  that 
regard.  It  follows  that  the  judgment  appealed  from 
cannot  be  reversed  because  of  the  failure  of  the  record 
to  set  out  the  evidence  going  to  prove  that  the  service 
indorsed  on  the  summons  and  complaint  as  having  been 
made  by  J.  E.  Doyal  as  the  deputy  of  the  sheriff  was 
made  by  the  person  who,  by  the  name  of  Ed  Doyal,  had 
been  deputized  by  the  sheriff  to  execute  the  process. 

Affirmed. 
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Cobb  &  Marston  v.  McKenzle. 

Assumpsit. 

(Decided  January  23,  1913.    60  South.  943.) 

1.  Charge  of  Court;  Amount  of  Recovery. — A  charge  which  posi- 
tively instructed  the  jury  to  find  for  the  plaintiflP  for  an  amount 
in  excess  of  that  claimed  in  the  complaint,  was  properly  refused. 

2.  Same;  Suhmitting  Question  of  Law, — A  charge  which  in  eflPect, 
submitted  to  the  jury  the  construction  of  a  written  contract  or 
option  between  the  parties,  was  properly  refused. 

3.  Same, — The  rule  is  that  charges  should  be  complete  in  them- 
selves and  not  refer  to  the  Jury  written  documents  requiring  an 
Investigation  to  determine  the  meaning  of  the  charge,  and  a  charge 
violating  the  rule  is  properly  refused. 

Appeal  from  Baldwin  Circuit  Court. 

Heard  before  Hon.  A.  E.  Gamble. 

Assumpsit  by  Cobb  &  Marston  against  S.  P.  McKen- 
zie.  From  a  judgment  for  plaintiff  awarding  insuffi- 
cient relief,  plaintiff  appeals.    Affirmed. 

Erwin  &  McAleer,  for  appellant.  The  word  "sold" 
includes  a  contract  or  obligation  to  sell. — 7  AVords  & 
Phrases,  6540;  20  Am.  Dec.  670.  A  vendee  in  posses- 
sion under  a  contract  of  sale,  is  the  owner  of  land. — 
Com  L  Co.  V.  Ryals,  169  Ala.  517;  Lovcnthal  v.  Home 
L  Co.,  112  Ala.  108.  When  a  contract  binding  an  own- 
er of  real  estate  has  been  executed,  the  agent  becomes 
entitled  to  his  commissions. — 5  N.  Y.  Supp.  188;  116 
S.  W.  582.  AVhere  an  agent  has  sole  authority  to  sell 
for  a  given  term  under  an  agreement  that  if  the  owner 
sells  he  will  pay  the  commission,  the  agent  becomes  en- 
titled to  his  commission  if  the  owner  makes -a  binding 
agreement  pending  the  time. — 28  Pac.  101;  5  N.  Y.  188. 
Therefore,  the  charges  requested  should  have  been  given. 
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Lesub  Hall,  for  appellee.  Id  awarding  damages  the 
jury  caonot  go  beyond  the  amount  claimed  in  the  com- 
plaint.—B.  R,,  L.  d  P.  Co.  V.  Lee,  153  Ala.  386;  K.  C, 
M.  &  B.  V.  Thornhill,  37  South.  419;  C  &  O.  B.  B.  Co. 
V.  Wood,  7  Ky.  L.  Rep.  520.  The  court  should  not  sub- 
mit to  the  jury  a  question  of  law.  Hence,  there  was 
no  error  in  refusing  the  charges  requested. 

PELHAM,  J. — The  appellants  brought  suit  in  the 
trial  court  to  recover  of  the  appellee  the  sum  of  $3,400 
alleged  to  be  due  as  a  commission  in  connection  with 
the  sale  of  certain  lands.  There  was  a  jury  and  verdict 
for  the  plaintiffs  for  $15,  and  the  plaintiffs  prosecute 
this  appeal,  assigning  as  error  the  refusal  of  the  court 
to  give  the  following  charge:  "The  court  charges  the 
jury  that,  if  they  believe  the  evidence,  they  must  find 
for  the  plaintiffs  for  5  per  cent,  of  the  sum  named  in 
the  contract  between  defendant  and  John  A.  Camp- 
bell as  the  consideration  for  the  sale  of  the  lands  to 
said  Campbell." 

This  charge  is  a  positive  instruction  requiring  the 
jury  to  find  for  the  plaintiff  in  an  amount  more  than 
$100  in  excess  of  the  amount  claimed  in  the  complaint; 
and  the  court  cannot  he  put  in  error  for  refusing  to 
instruct  the  jury  to  return  a  verdict  in  plaintiff's  favor 
in  an  amount  greater  than  that  claimed  in  the  com- 
plaint, in  an  action  of  this  kind. — B.  R.,  L.  &  P.  Co. 
V,  Lee,  153  Ala.  386,  45  South.  164;  K.  C,  M.  &  B.  R. 
Co,  V,  Thornhill.  141  Ala.  215,  37  South.  412. 

The  charge  in  this  case  in  effect  really  referred  the 
construction  of  a  written  contract  or  option  to  the  jury. 
There  was  no  sum  named  in  this  contract,  as  stated  in 
the  charge,  and  the  amount  could  only  have  been  as- 
certained by  calculation  and  construction  of  the  in- 
strument   Tills  contract  was  given  for  a  stated  consid- 
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eration  of  f  1^000,  and  provided  for  a  deduction  of  this 
sum  from  one  of  the  payments  to  be  made  on  the  pur- 
chase price  under  certain  contingencies  provided  for 
in  the  option.  Further  provisions  were  made  for  the 
payment  of  a  stipulated  price  per  acre,  with  conditions 
as  to  cash  and  deferred  payments,  making  a  deed,  etc. 
The  construction  of  a  written  instrument  should  never 
be  referred  to  the  jury. — Southern  Express  Co.  v.  Crook, 
44  Ala.  468,  4  Am.  Rep.  140;  Claghorn  v.  Lingo,  62  Ala. 
230;  Bernstein  v.  riumes,  60  Ala.  582,  31  Am.  Rep.  52. 

Charges  should  be  complete  in  themselves  {L.  d  N, 
R.  R.  Co,  V,  YoMWf/,  168  Ala.  551,  53  South.  213),  and 
not  refer  the  jury  to  the  pleadings  or  written  docu- 
ments in  the  case,  and  devolve  upon  the  jury  an  investi- 
gation of  such  pleadings  or  documents  to  determine  the 
meaning  or  effect  of  the  charge  and  the  finding  to  be 
made  in  obedience  to  it.  Such  charges,  when  given,  may 
not  constitute  reversible  error;  but  they  should  not  be 
given,  for  they  are  confusing  and  have  a  misleading 
tendency.  Certainly  their  refusal  is  not  reversible 
error. — Letvry  Art  Co.  v.  Agricola,  169  Ala.  60,  53 
South.  145;  W.  U.  Tel.  Co.  v.  Northcutt,  158  Ala.  539, 
48  South.  553,  132  Am.  St.  Rep.  38;  Ala.  Gt.  So.  R.  Co. 
V.  McWhorter^  156  Ala.  269,  47  South.  84 ;  So.  Ry.  Co. 
V.  Hobhs,  151  Ala.  335,  43  South.  844. 

The  charge  requested  was  properly  refused,  and  the 
case  will  be  affirmed. 

Affirmed. 
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Jaffe  r.  Fidelity  &  Deposit  Company. 

Assumpsit. 

(Decided  January  23,   1913.     60  South.  966.) 

1.  (iarniHhmnit ;  Dissolution;  Bond;  Liability. — Where  a  defend- 
ant gives  bond  under  section  4313,  Code  1907,  for  the  dissolution  of 
garnishment  and  Its  execution  and  delivery  accomplishes  that  end 
to  the  detriment  of  the  plalntifF,  the  bond  Is  supported  by  a  suffi- 
cient consideration. 

2.  Same;  Enforcement. — ^The  provision  of  section  4314,  Code  1907, 
does  not  have  tlie  effect  of  an  exclusive  remedy,  and  a  plaintiff  ob- 
taining a  judgment  against  a  defendant  who  has  executed  a  bond 
under  that  section  to  dissolve  the  garnishment  may  maintain  an 
independent  action  on  the  bond. 

3.  Bonds:  Euforcement  at  Common  Lair. — The  fact  that  a  bond 
is  good  as  a  statutory  bond  and  enforceable  by  the  method  provided 
by  a  statute,  does  not  of  Itself  prevent  its  enforcement  by  a 
common  law  action. 

4.  Actions:  Statutory  Remedy;  Cumulative  Remedy. — As  a  rule, 
a  special  statutory  remedy  Is  cumulative  and  Is  not  exclusive  of  the  or- 
dinary jurisdiction  of  the  court,  unless  the  manifest  intention  of  the 
statute  is  to  malce  the  s[>ecial  remedy  exclusi>e,  which  fntent  must 
be  manifested  by  affirmative  words  to  that  end. 

Appeal  from  Jelferson  Circuit  Court. 

Heard  before  Hon.  E.  C.  CuowE. 

Action  by  L.  JaflFe  against  the  Alabama  Fidelity  & 
Deposit  Company  on  a  garnishment  Inmd.  Judgment 
for  defendant  and  plaintiflf  appeals.  Reversed  and  re- 
manded. 

Z.  T.  KriH)ij»H,  for  appellant.  The  remedy  provided 
by  section  4313,  Code  1907,  is  not  exclusive,  and  a  com- 
mon law  action  may  1k»  maintained  on  the  bond. — Car- 
priitcr  ct  ah  r.  MiUn\  2  Ala.  App.  373. 

Frank  S.  White  &  Soxs,  for  appellee.  The  judg- 
ment was  rendered  against  defendant,  but  was  not  ren- 
dered against  the  obligors  on  the  bond  as  is  required 
bv  section  4313.    The  statute  is  mandatory  and  excludes 
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all  discretion  in  the  court  and  imposes  the  absolute  duty 
to  perform  its  requirement. — 66  N.  Y.  Supp.  191;  48 
N.  E.  149;  3  N.  Y.  Supp.  850;  57  Barb.  190;  5  Words  & 
Phrases,  4644.  Garnishment  is  of  statutory  origin  and 
must  be  exercised  within  the  state. — 64  Ala.  368;  72 
Ala.  32;  146  Ala.  604. 

THOMAS,  J. — The  appellant,  Jaflfe,  brought  suit 
against  the  Koplin  Iron  Company,  and  in  aid  thereof 
procured  ancillary  writs  of  garnishment  to  be  issued 
and  served  upon  divers  corporations  supposed  to  be  in- 
debted to  said  Koplin  Iron  Company. 

The  latter,  under  the  provisions  of  section  2184  of  the 
Code  of  1896,  now  4313  of  the  Code  of  1907,  executed 
bond,  conditioned  in  all  particulars  as  therein  required 
for  the  dissolution  of  the  garnishments,  with  the  appel- 
lee, the  Fidelity  &  Deposit  Company  of  Maryland,  as 
surety  on  said  bond.  The  appellant,  Jaffe,  thereupon 
proceeded  to  obtain  judgment  in  the  original  suit 
against  the  defendant,  the  said  Koplin  Iron  Company, 
but  for  some  reason,  probably  an  oversight  of  the  trial 
court,  not  made  to  appear  in  the  record,  no  judgment 
was  rendered  against  the  surety  on  the  said  dissolution 
bond,  the  said  P^idelity  &  Deposit  Company  of  Mary- 
land, the  appellee,  as  provided  for  and  required  by  said 
section  4313  (2184)  of  the  Code  under  which  the  bond 
was  executed. 

The  appellant  then  brings  the  present  suit  against  said 
surety,  declaring  on  the  said  dissolution  l)ond,  alleging 
that  the  plaintiff,  appellant,  had  obtained  a  judgment, 
describing  it,  against  the  principal  obligor,  the  Koplin 
Iron  Company,  and  that  the  conditions  of  the  l>ond  had 
been  broken  in  that  said  surety  had  failed  to  pay  said 
judgment  and  costs,  as  by  the  express  terms  of  said 
bond  it  bound  itself  to  do.    A  demurrer  was  interposed 
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to  the  complaint,  containing  divers  grounds,  several  of 
which  were  sustained  by  the  trial  court.  Among  the 
number  expressly  sustained  in  the  judgment  entry  by 
reference  to  its  number  is  the  following:  "For  that  it 
is  affirmatively  shown  in  said  count  that  the  plaintiff 
did  not  pursue  the  remedy  afforded  him  by  the  statute 
in  taking  a  judgment  against  the  surety  on  the  garnish- 
ment dissolution  bond  at  the  time  the  judgment  was 
rendered  against  the  Koplin  Iron  Company,  and  he 
thereby  waived  any  right  or  rights  which  he  may  have 
had  to  a  judgment  against  this  surety."  This  presents 
the  real  controversy  between  the  parties,  and  raises  the 
question  as  to  whether  or  not  the  statutory  remedy  for 
the  enforcement  of  the  bond  afforded  by  said  section 
4313  of  the  Code  is  exclusive  or  merely  cumulative  of 
common  law  remedies. 

If  it  is  merely  cumulative,  and  the  plaintiff  failed  to 
take  advantage  of  the  statutory  remedy  at  the  proper 
time,  he  is  not,  of  course,  precluded  now  from  pursuing 
a  common-law  action  on  the  bond,  provided  it,  the  bond, 
is  supported  by  a  sufficient  consideration,  about  which 
latter,  we  think,  there  can  well  be  no  doubt,  for  by  the 
execution  and  delivery  of  the  bond  the  surety  accom- 
plished the  dissolution  of  the  garnishments  to  the  detri- 
ment of  the  plaintiff. — Hunter  &  Faber  v.  Reese,  61 
Ala.  395. 

The  mere  fact  that  the  bond  is  good  as  a  statutory 
bond  and  enforceable  in  the  method  provided  by  the 
statute  does  not  of  itself  prevent  recourse  to  a  common- 
law  action  for  its  enforcement. — 5  Cyc.  813;  Bullock  r. 
Traweek  (Tex.  Civ.  App.)  20  S.  AV.  724;  Hill  v.  Fidelity 
Co.,  157  111.  App.  261. 

The  general  rule  is  that  a  special  remedy  given  by 
statute  is  cumulative,  and  not  exclusive  of  the  ordinary 
jurisdiction  of  the  courts,  unless  the  manifest  intention 
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of  the  statute  be  to  make  such  special  remedy  exclusive, 
and  such  intention  must  be  manifested  by  affirmative 
words  to  that  effect. — Parks  v.  State  ex  rel.,  etc,  100 
Ala.  647,  13  South.  756. 

The  appellee  contends  that  the  use  of  the  word  "must" 
in  the  statute — "the  court  must  also  render  judgment 
against  the  obligors  in  the  bond  for  the  amount  of  such 
judgment"  rendered  against  the  principal — makes  the 
duty  imperative  upon  the  court,  and  the  remedy  exclu- 
sive. In  the  light  of  the  decisions  of  our  Supreme  Court, 
we  cannot  so  agree.  In  the  case  of  Ernst  Bros,  v.  Hogiie, 
86  Ala.  504,  5  South.  738,  the  court  had  under  consid- 
eration the  question  as  to  whether  or  not  the  remedy 
was  exclusive,  which  was  afforded  to  the  defendant  in  a 
detinue  suit  by  a  statute,  identical  in  effect  with  sec- 
tion 3788  of  the  present  Code,  providing  that  in  such 
suit,  when  the  property  sued  for  is  in  the  possession  of 
the  plaintiff  under  a  replevin  bond,  and  the  suit  is  dis- 
missed or  abated,  it  shall  be  the  duty  of  the  court  to 
render  judgment  for  defendant  against  the  plaintiff  for 
the  property,  or  its  alternate  value,  together  Avith  the 
damages*  assessed  by  the  jury  for  the  use  or  hire  thereof. 
The  court  had  failed  to  render  a  judgment  for  defend- 
ant as  there  provided,  and  the  defendant  subsequently 
brought  suit  on  the  replevin  bond,  and  the  question  was 
raised  that  the  statutory  remedy  was  exclusive,  and 
that,  therefore,  the  action  on  the  bond  could  not  be 
maintained.  The  Supreme  Court,  CloptX)n,  J.,  writing 
the  opinion,  held  to  the  contrary. — Ernest  Bros.  v. 
Hogiie^  86  Ala.  504,  5  South,  738.  See  also,  to  the  same 
effect,  Wood  i\  Conian,  56  Ala.  283;  Harrison  v.  Ham- 
ner,  99  Ala.  605,  12  South.  917;  Woodruff  v.  Stmigh, 
107  Ala.  328,  18  South.  258;  Ex  parte  Bolton,  136  Ala. 
149,  34  South.  226;  Masterson  v.  Matthews,  60  Ala.  260. 
In  the  last  case  cited  above.  Judge  Stone,  speaking  for 
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the  court,  uses  this  language:  "Nor  is  it  any  defense 
to  this  action  [a  suit  by  plaintiff  on  defendant's  re- 
plevin bond  in  detinue]  that  ordinarily,  a  replevin 
bond,  given  by  defendant  in  an  action  of  detinue,  has 
the  force  and  effect  of  a  judgment,  when  properly  in- 
dorsed and  returned  forfeited.  This  is  but  a  cumulative, 
summary  remedy,  and  does  not  take  away  the  common- 
law  right  to  sue  on  the  bond."  We  can  discover  no 
such  difference  between  the  two  statutes — the  one  there 
and  the  one  here  under  consideration — as  would  neces- 
sitate a  different  construction  of  the  one  here  in  the 
particular  mentioned.  Hence  we  hold  that  the  lower 
court  erred  in  sustaining  the  demurrer  to  the  complaint 

The  cause  is  therefore  reversed  and  remanded. 

Reversed  and  remanded. 


Swope  r.  Sherman. 

Attachment. 
(Decided  November  20,  1912.     (50  South.  474.) 

1.  Juilgment;  Effect;  Non  Jurj/  Term. — A  judgment  by  default 
rendered  at  a  regular  nou  jury  term  ot*  Colbert  county  circuit  court 
by  the  judge  after  hearing  the  plaintiff's  evidence  must  be  accorded 
the  same  eHVct  and  weight  as  the  verdict  of  the  jury,  under  Acts 
1894-5,   p.   763. 

2.  Appeal  and  Error;  Jieatnl ;  QHCHtioufi  Presented. — Where  there 
is  no  bill  of  excei)tlons  and  nothing  to  show  what  evidence  the 
court  base<l  its  ruling  upon,  the  only  question  presented  for  review 
on  appeal,  was  whether  or  not  the  conijilaint  stated  a  substantial 
cause  of  action.     (Section  414.3,  (.\)de  11K)7.) 

3.  /SV/mc;  Objection  Beloir. — An  objection  that  the  judgment  ex- 
ceoded  the  amount  claimed  is  not  reviewable  on  ap[)eal  when  not 
made  in  the  court  below. 

4.  Pleadinp;  Aided  hu  Judf/ment;  Complaint. — .\fter  a  default 
judgment  on  personal  service,  a  complaint  alleging  a  substantial 
cause  of  action  is  not  assailable  because  it  alleges  items  of  damages 
not  rwoverable;  the  duty  being  on  defendant  to  have  appeared  and 
objected. 
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5.  Trover  and  Conversion;  Complaint. — A  complaint  claiming 
$300.00  as  damages  for  that  a  defendant  feloniously  took  and  car- 
ried away  personal  property  of  plaintiff  to  tlie  amount  of  $500.00, 
and  failed  and  refused  to  return  the  same  or  any  part  thereof, 
states  a  substantial  cause  of  action. 

Appeal  from  Colbert  Circuit  Court. 

Heard  before  Hon.  C.  P.  Almon.  ' 

Attachment  by  S.  N.  Sherman  a«:ainst  John  Swope  for 
the  recovery  of  certain  property  alleged  to  have  been 
taken.  Judj^ment  for  plaintiff  by  default  on  writ  of 
inquiry  and  defendant  appeals.    Affirmed. 

James  B.  Branch,  and  Jackson  &  Dblonay.  for  ap- 
pellant. The  counsel  fees  and  court  costs  incurred  in 
another  litigation  are  not  recoverable  in  this  action. — 
13  Cyc.  170;  4  Pac.  994;  13  Barb.  663;  Hale  on  Dam- 
ages, p.  87,  note  194.  The  complaint  did  not  state  a 
substantial  cause  of  action.— Code  5321;  13  Cyc.  173-4. 
The  measure  of  damages  is  the  value  of  the  property. — 
13  Cyc.  MO;Rcnfr()c  v.  Hvf/hes,  69  Ala.  581.  The  judg- 
ment should  show  the  umnner  in  which  the  assessment 
of  damages  was  made. — RudcHffe  v,  Erwin^  Minor  886 
23  Cyc.  766. 

John  H.  Piuch,  for  appellee.  The  case  was  heard 
at  a  regular  non  jury  term  and  the  judgment  must  be 
given  the  same  weight  as  the  verdict  of  the  jury. — Acts 
1894-5,  p.  763.  The  complaint  stated  a  substantial  cause 
of  action,  and  as  nothing  was  objected  to  below  the  only 
question  that  can  be  presented  is  whether  or  not  the 
complaint  stated  such  cause  of  action. — Section  4143; 
Lloyd  V.  OateSy  143  Ala.  231.  The  judgment  need  not 
set  out  the  method  pursued  in  ascertaining  the  amount 
of  damages.— Sees.  5359,  and  5360,  Code  1907;  Green 
v.  The  Htate,  73  Ala.  26;  A.  &  G,  L,  Co.  v.  Tisdale,  139 
Ala.  250;  Chandler  v.  Crossland,  126  Ala.  176. 


Digitized  by 


Google 


212  COURT  OF  APPEALS  [Vol. 

[Swope  V.  Sherman.] 

PELHAM,  J. — Suit  was  originally  commenced  by  the 
appellee  in  attachment  proceedings  against  the  appel- 
lant. The  affidavit  alleges  that  one  Swope  was  justly 
indebted  to  affiant  (Sherman)  after  allowing  all  offsets 
and  discounts  in  the  sum  of  $300.  The  complaint  claimed 
the  sum  of  $300  and  alleged  that  the  defendant  feloni- 
ously took  and  carried  away  $500,  the  personal  property 
of  the  plaintiff;  that  through  the  assistance  of  officers 
of  the  law  and  by  means  of  a  search  warrant  the  plain- 
tiff secured  $242  of  the  said  amount;  and  that  the  plain- 
tiff was  forced  to  expend  certain  amounts  for  attorney's 
fees,  courts  costs,  etc.,  in  recovering  this  $242. 

Judgment  by  default  was  rendered  by  the  court  against 
the  defendant  for  $298  after  hearing  the  evidence  intro- 
duced by  the  plaintiff,  at  a  regular  nonjury  term  of  the 
circuit  court  of  Colbert  county  under  the  provisions 
of  the  practice  act  relating  to  the  practice  and  pro- 
cedure in  that  court. — Acts  1894-95,  p.  763.  The  judg- 
ment of  the  court  thus  rendered  stands  as  the  verdict 
of  a  jury,  and  must  be  accorded  the  same  weight  and 
effect. — Wiutcr-Locb  Grocery  (Jo.  r.  Mutual  WarchoUr^e 
Co,,  4  Ala.  App.  431,  58  South.  807,  and  authorities 
there  cited. 

The  complaint  claims  damages  in  the  sum  of  $300, 
the  judgment  is  for  $298,  there  is  no  bill  of  exceptions, 
and  nothing  to  show  upon  what  evidence  the  court 
based  its  findings.  The  only  question  presented  by  the 
record  is  whether  the  complaint  states  a  substantial 
cause  of  action  that  will  support  the  judgment  of  the 
court.— Code,  §  4143. 

The  record  shows  that  personal  service  was  had  upon 
the  defendant,  and  that  he  suffered  judgment  to  be  ren- 
dered against  him  by  default.  It  may  be  that  the  com- 
plaint contains  allegations  claiming  items  of  damage 
that  were  not  recoverable  and  was  subject  to  motion  to 
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exclude  these  items  or  other  proper  and  seasonable  ob- 
jections; but,  no  objection  having  been  made  to  the  de- 
fects in  the  court  below,  the  complaint  is  not  assailable 
after  judgment  and  on  appeal  for  such  defects  when  it 
states  a  substantial  cause  of  action. — Kyle  v.  Caravello, 
103  Ala.  150,  15  South.  527 ;  Hom<>  Protection  of  N.  A. 
V.  Caldwell  Bros.,  85  Ala.  607,  5  South.  338. 

The  complaint  clearly  states  a  cause  of  action  against 
the  defendant  in  that  it  claims  "|300  as  damages  for 
that  on,  to-wit,  the  30th  day  of  December,  1910,  the  de- 
fendant feloniously  took  and  carried  away  $500,  the 
personal  property  of  the  plaintiff,  and  failed  and  re- 
fused to  return  the  said  amount  or  any  part  thereof," 
etc. 

The  judgment  does  not,  as  contended  by  appellant, 
exceed  the  amount  claimed,  and,  even  if  it  did,  the  ob- 
jection, to  be  available,  must  have  been  made  in  the 
court  below. — Smith  v.  Dick,  95  Ala.  311,  10  South. 
845;  Got7t.  St,  E.  R,  Co.  v.  Hanlon,  53  Ala.  70;  Drake 
V.  Johnston,  50  Ala.  1. 

The  judgment  of  the  circuit  court  will  be  affirmed. 

Affirmed. 


Jebeles  &  CoUas  Confectionery  Co. 
V.  O'Byrne. 

Assumpsit. 
(Decided  February  4,  1913.    (50  South.  084.) 

1.  Landlord  and  Tenant;  Forfeiture;  Surrender. — ^Where  the  lease 
provided  for  the  erection  of  a  building  by  the  tenant,  and  for  his 
maintaining  the  building  on  good  repair,  subject  to  the  right  of  the 
lessor  to  terminate  the  lease  before  the  expiration  of  the  term  upon 
default  of  the  covenant  to  repair,  it  was  as  much  the  duty  of  the 
lessee  to  surrender  the  possession  of  the  premises  and  deliver  them 
in  repair  upon  a  forfeiture  under  its  terms  as  It  was  to  do  so  at 
the  expiration  of  the  lease. 
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2.  Same;  Cortnant:  Expiration, — ^Where  the  lease  obligated  the 
tenant  to  maintain  the  premises  in  good  repair,  and  authorized  a 
termination  of  the  lease  upon  his  failure,  the  fact  that  the  tenant 
had  sublet  the  premises  to  the  end  of  the  term  is  immaterial  to  the 
right  of  the  lessor  to  terminate;  the  sub-tenant  being  chargeable 
with  knowledge  of  the  contents  of  the  original  lease. 

3.  Same;  Repair;  Notice, — Where  a  lease  obligated  the  tenant 
to  maintain  the  premises  in  good  repair  and  authorized  the  lessor 
to  terminate  the  lease  upon  his  failure  in  this  regard,  the  tenant 
is  not  entitled  to  notice  of  the  needed  repair. 

4.  Same;  Covenant;  Breach. — Where  the  lease  obligated  the  ten- 
ant to  maintain  the  premises  in  good  repair  and  authorized  the  les- 
sor to  declare  a  forfeiture  upon  a  breach,  the  lessee  is  not,  upon 
termination,  entitled  to  then  enter  and  make  repairs  so  as  to  save 
himself  from  an  action  for  breach  of  covenant. 

Appeal  from  JeflFerson  Circuit  Court. 

Heard  before  Hon.  H.  A.  Coleman. 

Action  by  the  Jelieles  &  Colias  Confectionery  Com- 
pany against  T.  W.  O'Byrne.  Judgment  for  defendant, 
and  plaintiff  appeals.     Reversed  and  remanded. 

The  following  are  the  pleas  referred  to:  "(3)  As  an 
answer  to  the  third,  fourth,  and  fifth  counts,  defendant 
says  that  he  is  the  tenant  of  said  premises  under  and  by 
virtue  of  a  lease  with  Mary  P.  Robertson,  as  alleged  by 
plaintiff  in  this  complaint,  and  on,  to-wit,  the  1st  day  of 
Janxiary  was  in  possession  of  said  premises,  and  then 
and  there  let  said  premises  to  Frank  Krelhaus  for  the 
term  of  tAvo  years,  and  until  the  end  of  his  term,  and 
that  by  virtue  of  said  demise  to  the  said  Frank  Krel- 
haus, the  said  Krelhaus  forthwith  entered  into  posses- 
sion of  said  premises,  and  let  the  same  to  P.  W.  Shields 
and  Will  Ross,  and  that  by  virtue  of  said  demise,  they 
were  in  possession  of  said  premises  on,  to-wit,  the  18th 
day  of  March,  1908,  and  so  continued  in  possession 
until  they  voluntarily  quit  the  said  premises,  and  that 
immediately  this  defendant  was  advised  of  the  lack  of 
repairs  upon  said  premises,  he  employed  competent, 
licensed  workmen,  to  make  the  repairs,  but  the  workmen 
so  employed  by  him  were  driven  from  the  premises  by 
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the  plaintiff,  and  refused  admittance  to  the  same,  and 
were  threatened  with  arrest  if  they  attempted  to  enter 
the  said  premises,  and  that  the  condition  of  unrepair 
continued  during  the  time  complained  of  through  the 
refusal  of  plaintiff  to  allow  the  repairs  to  be  made  on 
the  premises."  (5)  States  the  facts  as  in  3,  and  adds 
that  "on,  to-wit,  the  18th  day  of  March,  the  said  sub- 
tenants of  Krelhaus  were  in  the  actual  possession  of 
said  premises  when  the  plaintiff  entered  upon  the  pos- 
session of  said  tenants  and  terminated  the  lease  of  de- 
fendant, and  the  term  which  defendant  had  given  to 
said  Krelhaus,  and  the  terms  which  the  said  Krelhaus 
had  given  to  his  subtenants,  and  that,  although  this 
defendant  was  under  covenant  to  make  repairs  on  said 
premises  when  needed,  yet  the  term  of  defendant  in  said 
premises  did  not  expire  otherwise  than  by  forfeiture 
until  the  31st  day  of  December,  1909,  otherwise  than 
by  forfeiture  claimed  by  the  plaintiff,  and  plaintiff  so 
entered  upon  said  premises  as  aforesaid  and  terminated 
defendant's  term,  and  that  of  said  Krelhaus  and  the 
terms  which  he  had  given  to  his  sub-lessee  as  for  a  for- 
feiture of  defendant's  term  for  breach  of  his  covenants 
of  repair,  and  that  plaintiffs  did  this  without  notice 
to  defendant  of  needed  repairs,  and  refused  to  allow 
defendant  to  make  needed  repairs,  although  this  defend- 
ant offered  to  make  the  same,  and  was  ready,  able,  and 
willing  to  make  the  needed  repairs  as  lessee  of  the 
plaintiff." 

C.  B.  Powell^  for  appellant.  The  court  properly 
construed  the  lease  as  formerly  construed  by  the  Su- 
preme Court  in  the  case  of  O'Byrne  v.  Jebeles  d  Colias 
Confectionery  Co,,  165  Ala.  183.  But  the  court  erred 
in  holding  that  the  special  pleas  were  good  as  an  an- 
swer to  the  complaint. — Brock  v.  Desmond  &  Co.,  154 
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Ala.  634 ;  Ijong  v.  Grant,  163  Ala.  507.  The  tenant  held 
over  and  is  liable  for  use  and  occupation. — Grady  v. 
Ihach,  94  Ala.  152;  Fielder  v.  Childs,  73  Ala.  567; 
Bethca  v.  Bethea,  139  Ala.  505.  It  is  only  in  cases 
where  the  original  entry  was  as  a  trespasser  that  the 
action  will  not  lie. — Powell  v.  New  England  Co,,  89 
Ala.  490. 

A.  Latady,  for  appellee.  No  brief  reached  the  Re- 
porter. 

THOMAS,  J. — This  case  is  another  branch  of  litiga- 
tion between  the  same  parties,  growing  out  of  and  in- 
volving the  same  lease  contract  and  the  same  breach 
and  forfeiture  thereof  as  was  considered  in  the  case  of 
O'Byrne  v,  Jebeles  &  Colias  Confectionery  Co.,  165  Ala. 
185,  51  South.  633,  to  which  reference  is  made  for  fuller 
particulars.  After  the  termination  of  that  suit,  this 
one  Avas  brought  by  appellant,  who  is  the  assignee  of 
the  lessor,  against  appellee,  who  is  the  lessee,  for  a 
breach  of  the  covenant,  contained  in  the  lease  contract 
mentioned,  to  keep  and  deliver  in  repair  the  building, 
which  was  erected  by  the  lessee  on  said  premises  under 
and  in  pursuance  of  the  requirements  of  said  contract. 

There  are  other  counts  in  the  complaint,  but  the  as- 
signments of  error  here  are  such  that  our  consideration 
may  be  limited  to  the  fifth  count,  dealing,  as  it  does, 
with  the  matters  aforesaid.  The  count,  which  we  here 
condense,  alleges,  in  substance,  that  the  lease  contract 
was  made  and  entered  into  on  December  30,  1899,  by 
and  between  Mary  Robertson,  the  then  ow^ner  of  the  lot 
described,  and  the  defendant,  O'Byrne,  whereby  the  said 
lot  was  leased  to  tlie  defendant  for  a  period  of  10 
years,  commencing  on  the  date  mentioned,  upon  con- 
sideration that  defendant  was  to  pay  $20  per  month 
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during  the  term,  and  erect  on  the  lot  a  two-story  brick 
building  of  certain  dimensions,  and  to  maintain  and 
keep  the  same  in  good  repair,  etc.,  and  to  deliver  the 
same  to  the  lessor  in  good  repair  upon  the  termination 
of  the  lease,  which  was  subject  to  forfeiture  and  termi- 
nation before  the  expiration  of  the  period  named  upon 
.certain  defaults  of  the  lessee  particularly  set  out;  that 
since  the  execution  of  the  lease  and  the  taking  posses- 
sion thereunder  by  the  defendant,  the  said  Mary  Rob- 
ertson had  conveyed  to  plaintiff  said  premises  with 
warranty  of  title  and  seisin,  whereby  it  became  lessor 
in  her  stead,  and  that,  although  it  had  faithfully  kept 
all  the  terms  and  provisions  of  the  contract,  the  de- 
fendant had  breached  the  covenant  to  keep  said  build- 
ing in  repair,  and  had  allowed  it  to  become  greatly  out 
of  repair  (specifying  many  serious  particulars) ;  that 
on  the  18th  day  of  March,  1908,  plaintiff  gave  notice  to 
the  defendant  of  the  termination  of,  and  then  termi- 
nated, the  lease,  under  its  terms  and  powers  so  provid- 
ing (stating  them),  for  defendant's  failure  to  keep  the 
premises  in  repair ;  that  plaintiff  then,  upon  such  termi- 
nation, attempted  to  enter  possession  of  the  premises, 
and  did  obtain  possession  of  a  part  of  the  premises,  but 
was  prevented  by  the  force  of  defendant  from  obtaining 
possession  of  the  remainder  of  the  premises  until  Feb- 
ruary 15,  1909.  The  count  then,  after  other  allega- 
tions immaterial  to  the  inquiry  here,  concludes  with  a 
claim  for  damages  for  a  failure  to  keep  the  building  in 
repair  on  said  March  18, 1908,  w^hen  the  lease  was  termi- 
nated. 

It  will  be  observed  that,  but  for  the  forfeiture  by  de- 
fendant and  the  termination  by  plaintiff  of  the  lease  on 
account  thereof,  on  said  March  18,  1908,  in  the  doing 
of  which  the  plaintiff  was  sustained  by  our  Supreme 
Court  in  O'Byrne  v,  Jebeles  d  Colias  Confectionery  Co., 
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supra,  the  lease  would  not  have  expired  until  December 
30,  1909,  10  years  from  the  date  of  its  execution.  How- 
ever, when  the  lease  was  terminated  by  plaintiff  on 
March  18,  1908,  for  cause  therein  provided,  it  was  as 
much  the  duty  of  the  defendant  to  surrender  the  pos- 
session of  the  premises,  and  to  deliver  them  in  repair, 
as  it  would  have  been  at  the  end  of  the  10  years,  when 
the  lease  expired  by  efflux  of  time.  This  was  no  less 
a  termination  and  end  of  the  lease,  under  and  by  its 
very  terms,  on  account  of  the  forfeiture,  than  that 
would  have  been  had  there  been  no  forfeiture. 

The  fact  that  the  defendant  had  sub-let  the  premises 
to  the  end  of  the  10-year  period  is  immaterial,  for  the 
undertenant  is  chargeable  with  knowledge  of  the  con- 
tents of  the  original  lease,  and  his  right  to  possession, 
so  far  as  plaintiff  is  concerned,  terminated  when  defend- 
ant's right  thereto  terminated. — Brock  v.  Desmond  & 
Co.,  154  Ala.  636,  45  South.  665,  129  Anu  St.  Rep.  71. 
Furthermore,  the  defendant  could  not  relieve  himself 
of  the  consequences  of  his  breach  of  the  contract  in 
failing  to  keep  the  premises  in  repair,  or  deliver  them 
in  repair,  by  offering  and  attempting,  after  the  breach 
and  after  the  plaintiff  had  terminated  the  contract  un- 
der its  term  on  account  of  such  breach,  to  put  the  prem- 
ises in  repair.  His  right  to  perform  the  contract  had 
ended  with  the  contract,  and  the  plaintiff  was  under  no 
duty  after  that  to  permit  him  to  carry  it  out. — 6  May. 
Dig.  p.  189;  Danforth  v,  Tennessee  &  C.  R,  Co.,  93  Ala. 
620,  11  South.  60;  McTighe  &  Co.  v.  McLane,  93  Ala. 
626,  11  South.  117.  If  he  had  kept  and  maintained  the 
premises  in  repair,  as  he  contracted  to  do,  they  could 
have  been  delivered  to  the  plaintiff  in  repair  on  any  day 
and  at  any  time.  Defendant  cannot,  therefore,  right- 
fully complain  that  he  did  not  have  time,  between  the 
termination  of  the  contract  of  lease  and  the  demand  by 
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plaintiff  for  possession  of  the  premises,  to  put  them  in 
repair  for  delivering,  nor  legally  insist,  that  plaintiff 
should  have  allowed  him  after  that  an  opportunity  to 
do  so,  when  his  contract  bound  him  to  keep  them  in  re- 
pair all  the  time,  and  deliver  them  in  repair  at  the 
termination  of  the  lease — which  event,  under  the  con- 
tract itself,  might  occur  at  any  time  before  the  expira- 
tion of  the  10-year  period,  at  the  option  of  the  plaintiff, 
upon  failure  of  defendant  to  keep  the  premises  in  re- 
pair. 

Nor  was  it  the  duty  of  the  plaintiff  during  the  exist- 
ence of  the  lease  to  give  defendant  notice  of  needed  re- 
pairs, nor  make  demand  that  they  be  made;  for  plain- 
tiff was  not  in  possession,  but  the  defendant  was,  either 
himself  or  through  his  sub-tenants,  with  abundant  op- 
portunities, far  exceeding  those  of  the  plaintiff,  to  dis- 
cern the  waste,  as  it  constantly  and  naturally  dt^veloped 
from  the  use^f  the  premises,  from  time  and  decay,  and 
to  daily  see  and  know  what  repairs  were  needed  to 
prevent  it. 

We  are,  therefore,  of  opinion  that  plaintiff's  demur- 
rers to  the  third  and  fifth  pleas  of  the  defendant,  which 
the  reporter  will  set  out,  should  have  been  sustained, 
and  that  there  was  error  in  overruling  them.  Hence 
the  judgment  of  the  court  below  is  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 
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Bobanau,  et  al.  v.  Dardeu. 

Breach  of  Contract. 

(Decided  December  19,  1913.    Rehearing  denied  January  13,  1913, 
GO  South.  955.) 

1.  Fixtures;  Realty  or  Personalty. — A  fixture  which  would  other- 
wise be  a  part  of  the  realty  may,  by  agreement  of  the  parties  be 
severed  and  become  personalty  as  between  them. 

2.  Assignments;  Contracts;  Alienation  of  Real  Estate. — Where  an 
owner  In  an  executory  contract  for  the  construction  of  a  building 
on  the  premises,  alienated  the  premises  to  a  third  person,  and  the 
evidence  was  in  conflict  as  to  whether  he  Included  In  the  transfer 
a  building  contract,  or  the  right  to  have  the  building  erected,  or 
whether  he  reserved  to  himself  the  rights  growing  out  of  the 
building  contract,  the  question  of  whether  he  had  assigned  the 
building  contract  was  properly  submitted  to  the  Jury  where  the 
action  was  by  the  owner  on  the  building  contract. 

3.  Contracts;  Building  Contracts;  Breach;  Waiver. — Where  an 
owner  as  party  to  an  executory  contract  for  the  construction  of  a 
building  within  a  specified  time,  insisted  on  the  contractor  perform- 
ing the  contract  after  the  expiration  of  the  time,  but  the  contractor 
totally  failed  •  to  perform,  the  owner  could  treat  the  breach  as 
final  and  sue  for  the  damages  sustained. 

4.  Charge  of  Court;  Requested  in  Bulk. — ^Where  the  charges  are 
not  requested  separately  and  some  are  erroneous,  the  refusal  of  all 
is  proper. 

5.  Trial;  Evidence;  Jury  Quefttion. — Where  the  evidence  is  con- 
flicting as  to  material  Issues,  such  issues  should  be  submitted  to  the 
jury  for  determination. 

0.  Same;  Argument  of  Counsel. — Where  a  witness  was  called  to 
prove  defendant's  had  character,  and  on  cross  examination  the  de- 
fendant brought  out  the  fact  that  defendant  was  a  trickster  and 
schemer,  the  counsel  for  plaintiff  could  refer  to  such  evidence  In 
his  argument,  although  it  would  not  have  been  competent  for  the 
plaintiff  to  prove  such  fact. 

7.  Witnesses;  Impeachment ;  Weight  of  Testimony. — The  fact  that 
a  character  witness  on  cross-examination  tended  to  weaken  his  tes- 
timony, does  not  justify  the  exclusion  of  his  evidence,  the  effect 
being  as  to  the  weight  to  be  accorded  the  evidence. 

8.  Evidence;  Judicial  Knowledge;  Records. — On  a  second  appeal 
an  appellate  court  will  take  judicial  notice  of  what  Is  shown  by  the 
original  record  on  the  prior  appeal. 

9.  Appeal  and  Error;  Review;  Demurrers;  Plea. — ^Where  a  plea 
was  not  refiled  after  demurrer  thereto  had  been  sustained  on  ap- 
peal, but  the  cause  is  reversed  and  remanded  for  other  reasons,  the 
trial  court  cannot  be  put  in  error  for  refusing  to  admit  evidence  in 
support  of  such  plea. 


Digitized  by 


Google 


7]  OF  ALABAMA.  221 

[Bohanan,  et  al.  v.  Darden.] 

Appeal  from  Marshall  Circuit  Court. 

Heard  before  Hon.  W.  W.  Haralson. 

Action  by  J.  R.  Thomas  against  D.  P.  Bohanan  and 
another,  for  breach  of  contract,  revived  in  the  name  of 
Osceola    Darden,    as   administrator    of   said    Thomas. 

Judgment  for  plaintiff  and  defendants  appeal.  Af- 
firmed. 

Street  &  Isbbll,  for  appellant.  Though  evidenced 
by  separate  writings  the  deed  and  contract  must  be  re- 
garded as  parts  of  each  other,  and  as  together  forming 
the  entire  agreement. — Dreimen  v.  Satterfield,  119  Ala. 
84;  Forst  v.  Leonard,  112  Ala.  296;  2  Mafy.  p.  754. 
Therefore,  plaintiff  had  no  right,  and  defendant  was 
under  no  duty  to  build  a  house  elsewhere  than  on  the 
particular  land,  and  although  plaintiff  might  have  sued 
at  once  for  breach  of  the  contract  within  the  time,  he 
did  not  do  so.  Therefore,  defendant  possessed  a  cor- 
relative right  to  build  it  in  discharge  of  his  contract. — 
Broic^i  V.  Guarantee  Co.,  128  U.  S.  403 ;  Phillips  v\  Seij- 
mour,  91  Ala.  646;  9  Cyc.  607,  608,  635,  637,  641  and 
649.  Charges  10,  12,  13,  14  and  15  should  have  been 
given.  There  was  evidence  tending  to  prove  that  as  a 
matter  of  fact  Thomas  agreed  that  tlie  right  to  the 
house  should  pass  to  Hood  with  the  land,  and  charge 
9  should  have  been  given. — Bohanan  v.  Thomas,  159 
Ala.  410.  The  court  erred  in  permitting  the  argument 
of  counsel,  as  it  was  improper  to  prove  the  fact  that  de- 
fendant was  a  trickster  and  schemer. — Sweatt  v.  The 
mate,  156  Ala.  85;  E'lmm  Co.  i>.  Hale,  90  Ala.  11.  The 
court  was  in  error  in  refusing  testimony  in  support  of 
plea  5.— Gerald  v.  Tunstall,  109  Ala.  567;  L.  d  N,  v. 
Brinkerhoff,  119  Ala.  606. 
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E.  O.  McCoBD,  and  Thomas  E.  Orr,  for  appellee. 
Counsel  discuss  the  errors  assigned,  but  without  citation 
of  authority. 

PELHAM,  J. — This  suit  was  revived  in  the  name  of 
the  administrator  as  the  personal  representative  of 
the  appellee,  J.  R.  Thomas,  after  judgment  in  the  trial 
court,  and  is  the  second  appeal  in  the  case.  See  Bo- 
hanan  v.  Thomas,  159  Ala.  410,  49  South.  308.  The 
present  action  was  brought  by  appellee's  intestate, 
Thomas,  against  the  appellant,  Bohanan,  for  the  breach 
of  a  contract  by  the  terms  of  which  Bohanan  agreed  to 
erect  a  frame  building  by  a  designated  time  on  a  cer- 
tain 80  acres  of  land  contemporaneously  sold  by  Bo- 
hanan to  Thomas.  The  principal  contention,  as  stat- 
ed by  the  appellant,  arises  on  the  defendant's  pleas 
Nos.  7  and  8,  averring  that  the  contract  sued  upon  had 
been  assigned  to  one  Hood  before  action  was  brought 
on  it  by  Thomas.  On  the  former  appeal  these  pleas  (7 
and  8)  were  held  to  he  good,  as  against  the  demurrers 
assigned  to  them,  and,  on  the  trial  resulting  in  a  judg- 
ment from  which  this  appeal  is  prosecuted,  the  case 
was  tried  on  issues  made  up  under  these  pleas,  among 
others. 

It  appears  from  the  testimony  set  out  in  the  bill  of 
excjeptions  that  there  was  a  conflict  in  the  evidence  on 
the  issues  tendered  by  these  pleas,  and  the  court  very 
properly  submitted  the  question  thus  in  conflict  under 
the  evidence  to  the  jury  for  determination. 

It  would  appear  from  the  argument  of  counsel  for 
appellant  in  brief  that  it  is  their  contention  that  be- 
cause the  contract  required  the  building  to  be  built  upon 
the  land  conveyed  by  Bohanan  to  Thomas,  when  Thomas 
conveyed  the  land  to  one  Ilood  before  the  commence- 
ment of  the  suit,  the  house,  or  the  right  to  have  it 
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built,  passed  as  a  matter  of  law  as  a  covenant  real  with 
an  alienation  of  the  land  by  Thomas,  and  that  Hood 
became  the  beneficial  OAvner  of  the  demand  sued  upon 
and  the  party  in  whom  the  legal  interest  in  the  con- 
tract was  vested. 

A  fixture  which  would  otherwise  be  a  part  of  the 
realty  may  by  aj^reement  of  the  parties  be  severed  and 
become  a  personal  chattel  as  between  the  parties. — 
Harris  v.  Pmrers,  57  Ala.  139. 

In  this  case  the  house  had  not  been  built  upon  the 
land.  The  contract  was  executory,  and  the  evidence  is 
in  conflict  as  to  whether  Thomas  included  the  contract 
or  the  right  to  have  the  house  built,  when  he  alienated 
the  land  to  Hood,  or  whether  he  expressly  reserved  un- 
to himself  all  rights  growing  out  of  the  contract  with 
Bohanan,  including  the  right  to  sue  and  recover  for  the 
breach  of  the  contract  which  had  occurred  some  time 
prior  to  the  conveyance  to  Hood.  The  question,  then, 
of  whether  or  not  Thomas  had  assigned  the  contract  be- 
fore suit  Avas  brought  and  was  not  the  beneficial  owner 
of  the  demand  sued  upon,  was  purely  a  question  of  fact 
upon  which  the  evidence  was  in  conflict. 

Counsel  for  appellant  also  contend  that,  as  Thomas 
had  treated  the  contract  as  a  continuing  contract  ami 
was  insisting  upon  its  being  carried  out  and  the  house 
built  on  the  land  in  question,  up  to  a  short  time  before 
the  sale  by  him  to  Hood,  he  cannot  recover  for  a  breach 
of  the  contract,  but  is  remanded  to  an  action  for  specific 
performance,  or  at  most  could  but  complete  the  con- 
tract, and  tliat  then  the  right  to  recover  upon  a  quan- 
tum meruit  would  inure  to  Hood,  the  owner  of  the 
land.  The  statement  of  the  proposition,  viewed  in  con- 
nection with  the  evidence,  carries  with  it  its  own  an- 
swer. During  the  period  that  an  insistence  was  being 
made  by  Thomas  that  the  contract  be  complied  with. 
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Bohanan  had  the  right  to  build  the  house  aod  discharge 
his  obligation  under  the  terms  of  the  contract.  But 
the  evidence  is  without  dispute  that  up  to  the  time  suit 
was  brought  for  the  breach  of  the  contract  Bohanan 
had  not  made  the  slightest  effort  to  comply  with  the 
contract,  and  that  he  did  not  at  any  other  time  make 
such  effort.  The  evidence  was  also  without  conflict 
that  the  time  for  the  performance  of  the  conditions  of 
the  contract  had  passed,  and  that  Bohanan  had  failed 
to  perform  the  contract  without  good  excuse  and  with- 
out fault  upon  the  part  of  Thomas.  The  mere  fact  that 
Thomas  had  insisted  upon  Bohanan's  fulfilling  the 
agreement  after  the  time  designated  for  the  perform- 
ance and  up  to  a  short  time  before  he  conveyed  the  land 
to  a  third  party  would  not  be  such  a  waiver  of  the 
breach  as  would  deprive  him  of  his  right  subsequently, 
upon  continued  failure  upon  the  part  of  Bohanan  to 
perform,  or  even  undertake  to  perform,  the  contract,  to 
treat  the  breach  as  complete,  and  sue  for  the  damages 
resulting  from  the  breach.  And  this  would  be  true, 
even  though  the  insistence  to  perform  after  the  breach 
be  treated  as  of  the  nature  of,  or  in  fact  creating,  a  new 
contract  continuing  in  its  nature,,  for  the  continued  fail- 
ure to  perform  and  the  manifestation  of  the  intention 
not  to  execute  the  contract  after  request  made  would 
constitute  a  breach  of  such  contract  and  authorize  the 
other  party  to  so  treat  it  and  sue  and  recover  damages 
accruing  from  the  breach.  In  this  case  Bohanan,  after 
a  total  failure  to  perform,  was  requested  to  carry  out 
the  contract,  and  upon  his  failure  to  make  any  effort  in 
that  direction  Thomas  elected,  as  was  his  right,  to  treat 
the  breach  as  final  and  complete,  and  bring  suit  to 
recover  damages  for  the  breach. 

From  what  we  have  said  it  will  be  seen  that  the  court 
was  not  in  error  in  refusing  the  general  charge  requested 
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by  the  defendant.  The  written  charges  refused  seem 
to  be  correctly  refused  in  each  particular.  None  of 
them  state  correct  propositions  of  law  as  applicable  to 
the  facts  in  this  case,  except  such  as  are  covered  by 
given  charges,  and,  besides,  they  include  the  general 
charge  and  are  not  shown  to  have  been  requested  sepa- 
rately.— Vernon  v.  Wedgeworth,  148  Ala.  490,  42  South. 
749. 

It  would  have  been  incompetent  for  the  plaintiff  to 
prove,  as  insisted  by  appellant,  that  the  defendant  was 
"a  trickster  and  a  schemer";  but  these  facts  were  not 
proven  by  the  plaintiff,  but  were  brought  out  by  the 
defendant  on  the  cross-examination  of  one  of  the  plain- 
tiff's witnesses  introduced  for  the  purpose  of  proving 
the  defendant's  bad  character,  and,  being  thus  brought 
out  in  evidence  by  the  defendant,  the  counsel  for  plain- 
tiff had  a  right  to  refer  to  such  evidence  in  his  argu- 
ment to  the  jury.  The  assignments  predicated  on  argu- 
ment of  counsel  show  no  reversible  error,  nor  do  we  find 
such  error  presented  by  any  of  the  assignments  insisted 
upon  by  counsel  in  brief. 

The  witness  Floyd  testified  on  direct  examination 
that  he  knew  the  general  character  of  the  defendant  for 
truth  and  veracity  and  that  it  was  bad.  What  he  said 
on  cross-examination  in  answer  to  the  questions  pro- 
pounded to  him  by  the  defendant  may  have  had  a  ten- 
dency (as  we  think  it  did)  to  weaken  the  strength  of 
his  testimony,  but  this  went  only  to  the  weight  of  the 
testimony,  and  the  court  was  not  in  error  in  refusing 
the  motion  of  the  defendant  to  exclude  the  evidence 
entirely. 

We  have  treated  at  length  what  counsel  concede  to 
be  the  principal  contentions  arising  upon  this  appeal, 
and  do  not  consider  a  more  detailed  discussion  of  the 
other  assignments  necessary. 

Affirmed. 


16  CA 
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ON  APPLICATION   FOR  REHEARING. 

The  appellant,  in  his  application  for  rehearing,  in- 
sists that  this  case  should  be  reversed  because  the  court 
refused  to  admit  testimony  in  support  of  plea  No.  5.  It 
is  true  that  the  judgment  entry  on  this  appeal  shows 
no  rulings  on  the  demurrers  to  this  plea,  but  we  take 
judicial  knowledge  of  what  is  shown  by  the  original 
record  when  this  case  was  before  the  Supreme  Court 
on  a  former  appeal  {Bohanan  v,  Thomas,  159  Ala.  410, 
49  South.  308)  and  the  record  on  that  appeal  shows  that 
demurrers  to  this  pleii  were  sustained  by  an  order  of 
the  court  made  on  April  19,  1907,  and  the  Stipreme 
Court  in  reviewing  the  case  sustained  this  ruling  of 
the  trial  court.  The  record  in  this  case  shows  that 
these  pleas  were  not  refiled  after  the  court  below  had,  as 
shown  by  the  record  on  former  appeal,  sustained  de- 
murrers to  them. 

The  conduct  of  the  case  shows  that  the  case  was  tried 
to  its  conclusion  on  the  issues  joined  on  other  pleas  and 
not  on  the  issue  tendered  by  this  immaterial  plea,  and 
that  the  plaintiff  protected  himself  against  the  injec- 
tion into  the  case  of  the  defense  not  pleaded  by  object- 
ing to  the  evidence  offered  in  support  of  it. — Gainer  v, 
8o,  Rjj,  C(K,  152  Ala.  186,  44  South.  652. 

The  trial  court  cannot  be  put  in  error  for  refusing  to 
admit  evidence  in  support  of  a  plea  not  refiled  after 
demurrers  had  been  sustained  to  it  by  the  court  on  a 
former  trial,  and  that  ruling  sustained  by  the  appel- 
late court  on  a  review  of  the  case,  and  the  cause  reversed 
and  remanded  for  another  trial  for  error  committed  in 
other  matters. — Ala.  City  Ry.  Co,  v.  Bates,  155  Ala. 
347,  46  South.  776. 

The  other  propositions  contended  for  in  the  applica- 
tion are  treated  in  the  original  opinion,  and  we  are 
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unwilling,  after  a  cousideration  of  what  is  said  in  (lu 
application  for  a  rehearing,  to  depart  from  the  niliiigs 
made. 

Application  overruled. 


Key  r.  Goodall  Brown  &  ('ompaiiy. 

AfiSffmpsif, 

(Decided  January  10.  1913.     r>0  South.  aS(>.) 

1.  Appeal  and  Error;  Waiver. — Although  rulluRS  are  assij;iu»d  :r 
error  they  are  waived  If  not  Insisted  upon  in  Iniof  or  argument  ot 
counsel. 

2.  Same;  Harmlrns  Error:  Evidence. — Whero  plaintiflF  was  en- 
titled to  have  a  verdict  directed  for  him,  the  defendant  cannot  com- 
plain of  erroneous  rulings  on  evidence,  which  would  not  have  af- 
fected the  result. 

3.  Same;  Instructions. — Where  the  plaintiff  is  entitled  to  the  gen- 
eral affirmative  charge,  it  is  harmless  error  to  give  or  refuse  special 
charges  for  defendant. 

4.  Trial;  Objection  to  Evidence;  Hufficienc}i. — Where  evidence  was 
admissilile  under  one  count,  a  general  ol)je<*tion  to  its  admissibility 
without  a  request  that  it  be  limited  and  restricted  to  that  count, 
was  properly  overruled. 

5.  Parties;  Amendment :  Misdescription. — Where  the  complaint  al- 
leged that  the  plaintiff  w^as  a  corporation,  it  was  proper  to  permit 
an  amendment  alleging  tliat  it  was  a  partnership  setting  out  the 
names  of  the  partners  compf)sing  it. 

0.  Principal  and  Agent;  Authority  of  Agent. — A  traveling  sales- 
man or  drummer  being  an  agent  to  sell  had  no  authority  to  release 
a  purchaser  from  liability  for  goods  sold  and  accept  a  third  person 
in  his  place,  and  hence,  evidence  as  to  that  fact  was  innnaterial. 

7.  Evidence;  Res  Inter  Alios  Acta. — Where  the  action  was  for  the 
purchase  price  of  goods,  evidence  that  a  third  person  had  agreed 
with  the  purchaser  to  assume  the  payment  of  the  debt,  was  properly 
excluded  as  res  inter  alios  acta. 

8.  Charge  of  Court;  Instructions:  Bad  in  Part. — Where  the  com- 
plaint containeil  counts  for  goods  sold,  on  accounts  stated  and  on 
account,  and  there  was  a  duly  itemized  verified  account  Introduced 
in  evidence,  and  the  defendant  admitted  having  purchased  and  re- 
ceived the  goods,  plaintiff  was  entitled  to  recover  under  one  of  the 
counts,  and  the  defendant  was  not  entitled  to  the  general  affirmative 
charge;  a  request  for  an  affirmative  charge  on  the  whole  case  does 
not  raise  the  question  whether  plaintiff  could  recover  under  any 
particular  count. 
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Appeal  from  Walker  Circuit  Court. 

Heard  before  Hon.  J.  J.  Cubtis. 

Assumpsit  by  Goodall  Brown  &  Co.  against  J.  A.  Key. 
Judgment  for  plaintiff  and  defendant  appeals.  Af- 
firmed. 

Ray  &  CooxER,  for  appellant.  The  verified  account 
was  not  applicable  to  two  of  the  counts,  and  hence,  the 
court  erred  in  admitting  it  in  evidence. — Comer  v.  Way, 
107  Ala.  302;  Moore  v.  HoUoicay,  138  Ala.  448.  The 
court  improperly  allowed  the  amendment. — Steiner 
Bros.  V.  kitewart,  134  Ala.  568.  The  case  of  Lewis  L. 
Co.  V.  Camody,  137  Ala.  580,  ought  to  be  overruled. — 
131  Ala.  411;  119  Ala.  563;  89  Ala.  375.  The  court 
should  have  permitted  the  salesman  to  state  that  he  ac- 
cepted another  as  purchas^er  in  the  place  of  defendant. 
— 29  Cyc.  1131-2.  Counsel  discuss  other  assign- 
ments  of  error  without  citation  of  authority.  They  in- 
sist, however,  on  the  authority  of  i^imon  v.  Johnson^ 
105  Ala.  344,  that  the  court  was  in  error  in  directing  a 
verdict  for  plaintiff. 

Bankhe.vi>  &  Baxkhbai),  for  appellee.  The  objec- 
tion to  the  verified  account  was  general,  and  as  it  was 
good  as  to  one  count,  the  objection  w^as  properly  over- 
ruled. The  objection  to  the  amendment  is  not  shown 
by  the  bill  of  exceptions  and  will  not  be  considered. — 
So.  Ry.  V.  Pogue,  145  Ala.  444.  The  amendment  was 
permissible  and  properly  allowed. — Lewis  L.  Co.  v. 
Camody,  137  Ala.  580;  Manistee  Mills  v.  Hohdy,  165 
Ala.  411.  An  agent  to  sell  has  no  authority  to  substi- 
tute another  for  the  original  purchaser. — Simon  v. 
Johnson,  105  Ala.  344.  Counsel  discuss  the  charges, 
but  without  citation  of  authority. 
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PELHAM^  J. — Suit  was  brought  by  the  appellee  in 
the  circuit  court  to  recover  for  goods  sold  by  it  in  the 
due  course  of  business  as  wholesale  merchants  of  Bir- 
mingham,  Ala.,  to  the  appellant,  a  retail  merchant  of 
America  Junction,  Walker  county,  Ala.  The  complaint 
contained  three  counts;  the  first  on  account,  the  second 
on  account  stated,  and  the  third  for  goods,  wares,  and 
merchandise  sold,  etc.  Indorsed  on  the  complaint  Avas 
a  statement  that  an  itemized  statement  of  the  account 
sued  on  would  be  used  in  evidence. 

The  record  contains  various  pleas,  demurrers,  and 
replications,  and  the  minute  entry  shows  the  court's 
rulings  on  these  pleadings,  but,  after  the  last  amend- 
ment of  the  complaint,  it  does  not  seem  that  any  special 
pleas  were  filed,  or  that  the  pleas  previously  filed  were 
refiled  to  the  complaint  as  amended;  and  the  appel- 
lant's counsel  states  in  his  brief  that  the  defendant 
pleaded  the  general  issue,  and  makes  no  insistence  on 
the  rulings  of  the  court  on  the  pleadings  as  error,  al- 
though some  of  these  rulings  are  assigned  as  error.  Not, 
however,  being  insisted  upon,  they  are  waived. — Harper 
V.  Raisin  Fer.  Co,,  148  Ala.  360,  42  South.  550 ;  Pohj- 
tinsky  v.  Patterson,  3  Ala.  App.  302,  57  South.  130;  3 
Mayfield's  Dig.  p.  133.  And  we  shall  only  treat  such 
matters  as  are  insisted  on  and  argued  in  brief  of  coun- 
sel. 

The  first  assignment  of  error  insisted  on  by  counsel 
in  brief  is  that  the  court  erred  in  not  sustaining  the 
defendant's  objection  to  the  verified  itemized  account 
offered  in  evidence  by  the  plaintiff,  because  it  was  not 
competent  evidence  in  support  of  the  second  count  of 
the  complaint.  It  is  true  that  the  verified  account  was 
not  competent  evidence  under  the  second  count  of  the 
complaint  {Moore  v.  Holloway  d  Co.,  138  Ala.  448,  35 
South.  453 ;  Comer  d  Co.  v.  Way  &  Edmondson,  107  Ala. 
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300,  19  South.  96(5,  54  Am.  St.  Kep.  93),  but  it  was  eoin- 
potent  under  other  counts  of  the  complaint  (Clements 
V.  Mat/field  Woolen  Mills,  128  Ala.  332,  29  South.  10)  ; 
and,  the  objection  being  jc^neral  to  the  admissibility  of 
the  evidence  under  the  complaint  as  a  \s*ole,  the  court 
cannot  be  put  in  error  for  admitting  the  verified  ac- 
count in  evidence.  If  the  defendant  desired  to  have 
this  evidence  limited  and  restricted  to  counts  it  was  ad- 
missible and  competent  evidence  to  support,  the  dutj^ 
rested  upon  him  to  do  so,  by  appropriate  instructions. 

The  action  of  the  court  in  allowing  the  plaintiflf  to 
amend  the  complaint  by  striking  out  the  words  "a  cor- 
poration," and  inserting  in  lieu  thereof  "a  partnership," 
and  setting  out  the  names  of  the  parties  composing  the 
partnership,  was  without  error. — Lewis  Lumher  Co,  v. 
Camodfj,  137  Ala.  578,  35  South.  126;  Manistee  Mill 
Co.  r.  Hohdj/,  165  Ala.  411,  51  South.  871,  138  Am.  St. 
Rep.  73.  The  court's  ruling  in  this  particular,  how- 
ever, is  not  shcnvn  by  the  bill  of  exceptions,  but  only  by 
the  record  of  the  minutes  of  the  court. — Sfo.  Ry.  Co.  r. 
Po(in(\  145  Ala.  444,  40  South.  565. 

The  objections  to  the  questions,  seeking  to  show  a 
novation  and  acceptance  of  another,  in  lieu  of  the  origi- 
nal debtor  by  Todd,  the  traveling  salesman  or  "drum- 
mer" of  the  plaintiff,  were  properly  sustained.  The 
evidence  disclosed  no  authority,  upon  the  part  of  Todd, 
to  bind  the  plaintiff  in  such  a  transaction.  The  fact 
that  he  was  a  salesman,  with  authority  to  sell  goods  for 
tlie  plaintiff,  does  not  of  itself  carry  with  it  the  im- 
plied authority  to  release  the  original  debtor,  accepted 
by  the  plaintiff,  and  substitute  another  in  his  place,  or 
even  to  collect  from  the  original  purchaser  the  money 
due  for  the  goods  sold. — Fiimon  £  Hon  v.  Johnson,  105 
Ala.  344,  16  South.  884,  53  Am.  St.  Rep.  125. 
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Any  agi'eement  between  the  defendant  and  Waldrop, 
by  which  the  latter  was  to  assume  the  payment  of  the 
debt  due  to  the  plaintiffs  by  the  defendant  for  the 
goods  purchased  by  defendant,  was  res  inter  alios  acta 
as  to  the  plaintiffs,  and  the  court  properly  sustained 
objections  to  questions  seeking  to  elicit  such  evidence. 

The  general  charge  requested  by  the  defendant  (num- 
bered 1)  could  not  have  been  given.  The  right  of  the 
plaintiff  to  recover  on  one  of  the  counts  of  the  complaint 
was  not  only  supported  by  the  itemized  verified  ac- 
count introduced  in  evidence,  but  also  by  the  testimony 
of  the  defendant,  who  admitted  having  purchased  and 
received  the  goods.  The  evidence  sought  to  be  intro- 
duced by  the  defendant,  showing  a  novation  or  agree- 
ment by  the  plaintiff's  salesman  to  accept  another  in 
place  of  the  defendant  as  the  plaintiff's  debtor,  was 
properly  excluded,  or  not  admitted,  and  the  plaintiff 
was  entitled  to  the  general  charge  given  by  the  court 
at  its  request.  As  the  plaintiff  was  entitled  to  recover 
under  one  of  the  counts  of  the  complaint,  a  request 
for  the  affirmative  charge  on  the  whole  case  did  not 
raise  the  question  whether  the  plaintiff  could  recover 
under  any  particular  count  of  the  complaint. — A.  C.  L. 
R,  R.  Co,  V,  Dahlhcrg  Brokerage  Co.,  170  Ala.  617,  54 
South.  168. 

Each  of  the  special  charges  asked  by  the  defendant, 
numbered  2,  3,  and  4,  is  a  direction  to  the  jury  to  find 
a  verdict  in  favor  of  the  defendant  on  a  separate  count 
of  the  plaintiff's  complaint,  and  not  an  instruction  that 
the  jury  could  not  find  for  the  plaintiff  under  the  speci- 
fied count.  As  framed,  these  charges  were  properly  re- 
f\i^ed,—Gol(1stcin  v.  Leake,  138  Ala.  573,  36  South.  458; 
Ala.  Iron  Co.  v.  Smith,  155  Ala.  287,  46  South.  475. 

Besides,  the  plaintiff  was  entitled  to  have  the  verdict 
directed  in  its  favor,  and  the  defendant  is  not  in  a  posi- 
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tion  to  complain  of  erroneous  rulings,  which  could  not 
have  aflfected  the  result. — So.  Ry,  Co.  v.  Cortner,  3  Ala. 
App.  400,  58  South.  84. 

Where  the  general  aflarmative  charge  is  properly 
given  for  the  plaintiff,  giving  or  refusing  special  charges 
for  the  defendant,  if  error,  is  without  injury. — Birm- 
ingham Ry.  Co.  V.  Rntledge,  142  Ala.  195,  39  South.  338. 

The  questions  insisted  upon  and  discussed  by  appel- 
lant show  no  reversible  error  in  the  rulings  of  the 
trial  court,  and  the  case  will  be  affirmed. 

Affirmed. 


Koche  Undertaking:  Company  v. 
DeBardelaben 

Assumpsit. 

(Decided  December  19,  1912.    Rehearing  denied  January  13,  1913. 
60  South.  1000.) 

Executors  and  Administrators;  Claims;  Presentation. — ^The 
claim  for  funeral  expenses  of  a  decedent  is  not  a  claim  against  his 
estate,  such  as  mentioned  in  sections  2590  and  21593.  Code  1907,  so  as 
to  be  required  to  be  filed,  verified  and  presented  within  twelve 
months,  but  falls  within  the  class  of  claims  mentioned  in  section 
2589,  Code  1907. 

Appeal  from  Mobile  Law  and  Equity  Court. 

Heard  before  Hon.  Safpold  Bebney. 

Assumpsit  by  the  Roche  Undertaking  Company 
against  P.  H.  DeBardelaben,  as  administrator.  Judg- 
ment for  defendant  and  plaintiflP  appeals.  Reversed 
and  remanded. 

Sullivan  &  Stallworth,  for  appellant.  The  claim 
here  was  not  a  claim  against  the  decedent,  but  was  a 
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claim  against  his  persoDal  representative,  and  as  such 
fell  in  the  class  of  claims  mentioned  in  section  2589, 
Code  1907,  and  hence,  did  not  need  to  be  filed  op  veri- 
fied, as  are  claims  against  the  estate. — Gayle  v.  John- 
son, 72  Ala.  254;  2  Williams  Executors,  871;  Jones  v. 
Duherry,  72  Ala.  311.  The  court,  therefore,  was  in  error 
in  overruling  demurrers  to  the  special  pleas.  For  au- 
thorities upholding  the  above  contention,  we  call  atten- 
tion to  Fret\cell  v.  McLenwre,  52  Ala.  124;  14  Ark. 
246;  49  Cal.  Ill;  79  N.  Y.  129;  81  Am.  Dec.  140;  72 
N.  W.  843;  52  Atl.  446;  3  Atl.  529;  55  Pac.  783;  49 
N.  W.  286;  68  Mo.  App.  298;  69  S.  W.  962;  17  Am.  Rep. 
384;  10  Pac.  26;  15  Pac.  28.  Only  such  claims  as  are 
filed  in  the  probate  oflfice  need  verification. — Peevey  v. 
Bank,  132  Ala.  82;  Rayhnrn  v.  Bank,  130  Ala.  217. 

H.  H.  McClelland,  for  appellee.  The  claim  was 
within  the  class  mentioned  in  sections  2590  and  2593, 
and  shduld  have  been  verified  and  presented  within  the 
time  allowed  by  the  statute. — James  v.  Drewry,  72  Ala. 
311;  McDowell  v.  Jones,  58  Ala.  25;  Fretvrell  v.  Mc- 
Lemorc,  52  Ala.  124;  Nicholcas  v.  Sands,  136  Ala.  267. 

THOMAS,  J. — There  is  but  one  question  presented 
by  this  record,  and  that  is:  Is  the  claim  of  a  third 
person  for  the  funeral  expenses  of  a  decedent  such  a 
claim  against  his  estate,  within  the  contemplation  of 
our  statutes,  as  that  it  has  to  be  verified  and  presented 
as  a  claim  against  his  estate  within  12  months  after 
grant  of  letters  of  administration  thereon,  in  order  to 
prevent  its  payment  being  barred  or  prohibited  by  the 
statute  of  nonclaim  (Code  1907,  §§  2590,  2593)?  We 
are  of  opinion  that  it  is  not.  Said  section  2590  pro- 
1.  vides:  "All  claims  against  the  estate  of  a  decedent, 
^S      erly  uzr  than  the  claims  referred  to  in  the  preceding  sec- 
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tion,  must  be  presented  within  twelve  months  after  the 
same  have  accrued,  or  within  twelve  months  after  grant 
of  letters  testamentary  or  of  administration;  and  if  not 
presented  within  that  time,  they  are  forever  barred,  and 
the  payment  or  allowance  thereof  is  prohibited."  It 
will  be  observed  that  this  section  (2590)  by  its  plain 
terms  has  reference  to  ^^all  claims  against  the  estate  of 
a  decedent,  other  than  claims  referred  to  iti  the  preeed' 
ing  section,'^  Hence,  unless  the  claim  h^re  in  contro- 
versy falls  within  some  of  the  classes  of  claims  men- 
tioned in  such  "preceding  section  [2589],"  then  it  too 
is  governed  by  section  2590 — the  one  quoted — and  must 
be  presented  within  the  time  therein  required,  after 
proper  verification  as  prescribed  in  section  2593.  But 
we  are  of  opinion  that  it  does  fall  within  the  classes  of 
claims  mentioned  in  such  "preceding  section  [2589]," 
and  that  to  it  we  must  look  for  guidance  as  to  the 
course  to  be  pursued  with  reference  to  the  claim  in 
controversy.  That  "preceding  section  [2589]"  provides: 
"All  chiims  against  the  estate  of  a  decedent  held  by  the 
personal  representative  of  such  decedent  ♦  ♦  ♦  which 
accrued  prior  to  the  grant  of  letters,  must  be  presented 
witliin  twelve  months  after  the  grant  of  letters;  and  all 
such  claims  accruing  after  the  grant  of  letters  must  be 
presented  within  six  months  after  the  same  have  ac- 
crued, etc.  ♦  ♦  ♦  Htit  this  section  does  not  apply  to 
claims  of  executors  or  administrators  to  compensation 
for  their  services  as  such,  nor  to  sums  pro]>crly  dis- 
hursvd  hji  them  in  the  course  of  administration."' 

The  claim  of  a  third  party  for  the  funeral  expenses 
of  a  (leceilent  is  not  a  claim  against  tlie  decedent  within 
the  meaning  of  the  statutes,  for  it  is  for  services  ren- 
dere<l  after  he  was  dead  and  when  he  could  make  no 
contract  or  promise,  or  incur  no  liability,  to  pay  for 
them ;  hence  section  2590,  the  first  quoted  hereinbefore. 
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and  section  2593,  the  auxiliary  of  the  former,  have  no 
application  to  such  a  claim.  But  such  a  claim  is  by 
legal  implication  a  claim  against  the  administrators  or 
executors  of  the  decedent  to  the  extent  of  assets  of  the 
estate  in  their  hands.  The  law,  in  order  to  effectuate 
and  carry  out  the  natural  desire  of  persons  in  general 
to  be  buried  in  a  manner  reasonablj'  commensurate  with 
their  means  and  station  in  life,  in  the  absence 
of  a  special  contract  to  that  end  made  by  them 
during  life,  presumes,  after  they  are  dead  and 
cannot  act  for  themselves,  a  request  from  their 
personal  representative  to  the  relatives  or  friends 
of  the  deceased  to  give  the  latter's  remains  such 
a  burial,  and  the  law  implies  a  promise  from  such  per- 
sonal representative  to  pay  therefor  out  of  the  funds  of 
the  dead  man's  estate.  Hence,  the  claim  for  the  same 
is  against  such  personal  representative,  chargeable  by 
him  against  the  assets  of  the  estate  in  his  hands,  and  is 
not  a  claim  against  the  decedent.  When  the  personal 
representative  pays  it  as  the  law  so  binds  him  to  do,  he 
himself  then  has,  as  said,  a  claim  against  the  estate,  for 
which  he  is  to  be  allowed  credit  by  the  probate  court  in 
his  accounts  on  settlement  of  the  estate,  just  as  he  is 
allowed  credit  for  court  costs,  attorney's  fees,  or  other 
debts  that  he  has  expressly  contracted  in  his  representa- 
tive capacity  in  the  proper  administration  of  the  estate. 
When  he  has  paid  such  funeral  expenses,  his  claim 
against  the  estate,  for  reimbursement  or  credit  there- 
for— unlike  claims  held  by  him  against  the  estate  aris- 
ing under  contracts  made  or  torts  done  by  the  deceaserl 
in  his  lifetime — does  not  have  to  be  formally  verified 
and  filed,  like  they  do,  as  a  claim  against  the  estate; 
for  such  a  claim  is  included  in  the  words  "sums  prop- 
erly disbursed  by  them  [executors  and  administrators] 
in  the  course  of  administration,"  as  those  words  are 
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used  in  the  concluding  paragraph  of  section  2589 — ^sec- 
ond quoted  hereinbefore — ^and  which  section  relieves  the 
necessity  of  verifying  and  presenting  any  such  claims 
of  an  executor  or  administrator. 

These  conclusions  are  expressly  supported  by  the  fol- 
lowing authorities  in  other  states,  and  we  find  none  to 
the  contrary;  Datnpicr  v.  8t,  Paul  Trust  Co.,  46  Minn. 
526,  49  N.  W.  286;  Satrnjer  v.  Hebard,  56  Vt.  375,  3  Atl. 
529.  See  Cyc.  vol.  18,  p.  455.  They  are  likewise  the 
necessary  result  of  the  reasoning  employed  by  our  own 
Supreme  Court  in  the  case  of  Oayl&s  Adm'r  v.  Johnson, 
72  Ala.  254,  47  Am.  Bep.  405,  where  the  court,  though 
dealing  with  a  different  question  from  that  here,  speak- 
ing through  Briokell,  C.  J.,  use  the  following  lan- 
guage :  "The  remaining  claim  is  for  money  paid  by  the 
appellee  for  a  burial  casket  for  the  intestate.  Funeral 
expenses,  says  Lord  Coke,  according  to  the  degree  and 
quality  of  the  deceased,  at  common  law  w^ere  allowed 
of  the  goods  of  the  deceased,  before  any  debt  or  duty 
whatever,  and  his  burial  was  the  first  duty  of  the  ex- 
ecutor. If  there  was  no  executor,  or  he  was  unknown, 
or  not  at  hand,  a  friend  or  a  stranger  may  attend  to  the 
duty,  and  bury  the  deceased  in  a  manner  suitable  to  the 
estate  he  leaves  behind  him;  and  the  necessary  expense 
must  be  repaid  him  by  the  personal  representative,  hav- 
ing assets  though  he  neither  ordered  nor  had  knowledge 
of  the  expenditure.  The  burial  here  [in  our  state]  of 
necessity  devolves  as  a  duty  upon  friends  or  relatives; 
for,  until  15  days  after  death,  there  can  be  no  adminis- 
tration or  grant  of  letters  testamentary.  Priority  of 
payment  of  funeral  expenses,  as  at  common  law,  the 
statute  secures.  The  amount  of  such  expenses,  when 
paid  by  a  friend  or  relative,  is  regarded  as  money  paid 
on  request  of  a  personal  representative;  and  the  law 
raises  a  promise  to  repay  it  so  far  as  he  has  assets." 
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We  find  nothing  said  in  the  case  of  Jones  v.  Drewry, 

72  Ala.  312 — cited  by  counsel  for  the  administrator — ^to 
conflict  with  these  views.  The  court  there,  dealing  only 
w^ith  a  debt  contracted  by  decedent  outside  of  this  state, 
in  speaking  through  the  same  great  judge,  with  refer- 
ence to  what  claims  have  to  be  presented  in  order  to 
prevent  a  bar  by  the  statute  of  nonclaim,  say :  "Every 
claim  OP  demand  existing  against  a  testator  or  intestate 
at  the  time  of  his  death,  or  subsequently  accruing, 
*  *  *  is  regarded  as  falling  within  the  operation  and 
bar  of  the  statute." 

The  claim  here  is  neither  a  "claim  or  demand  existing 
against  the  testator  or  intestate  at  the  time  of  his 
death,"  as  is  undoubtedly  clear,  nor  one  "subsequently 
accruing"  against  such  testator  or  intestate;  for,  as  we 
have  endeavored  to  point  out,  it  is  merely  a  claim 
against  his  personal  representative.  The  words  "subse- 
quently accruing"  as  used  in  the  opinion  from  which 
they  were  quoted  have  reference  to  contracts  made  by 
decedent  during  his  lifetime,  rights  under  which  did 
not  accrue  in  favor  of  the  claimant  until  after  dece- 
dent's death.  Such  claims  by  the  express  provisions  of 
the  Code  (section  2590)  do  not  have  to  be  presented 
within  12  months  after  grant  of  letters,  but  within  12 
months  after  accrual  of  rights  under  them.  This  is 
made  clear  from  the  following  language  of  the  same 
judge  in  McDowell  v.  Jones,  58  Ala.  32,  to-wit:  "Or 
there  may  be  claims  not  within  its  operation  [that  is,  the 
statute  requiring  presentation  within  12  months  after 
grant  of  letters  of  administration],  because  they  do  not 
accrue,  until  the  doing  of  some  act  by  another,  after  the 
grant  of  administration.  When  the  act  is  done,  and  the 
claim  has  accrued,  the  bar  of  the  statute  is  computed, 
not  from  the  grant  of  administration,  but  from  the  ac- 
crual of  the  claim.    The  familiar  illustration  is  the  pay- 
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iiieut  by  a  surety  of  the  debt  of  the  principal.  The 
claim  of  the  surety  for  reimburseiuent  arises  only  on 
making  payment,  and  from  that  time  his  claim  falls 
under  the  bar  of  the  statute."  See  Neil  v.  Cunningham, 
2  Port.  171;  McDotcdl  t\  Brantley,  80  Ala.  381;  Stake- 
hj,  etc,,  V.  Hi,,  etc.,  145  Ala.  380,  39  South.  653. 

If  we  were  to  construe  the  words  '^subsequently  ac- 
cruing" as  found  in  the  quotation  hereinbefore  from 
Jones  V.  Dreionj,  supra,  as  sweepingly  as  appellee  in- 
sists, they  would  cover  all  obligations  created  by  the 
l)ers()nal  representative  after  the  decedent's  death,  dur- 
ing the  course  of  administration,  such  as  fees  to  counsel 
for  representing  him  in  the  administration  of  such  es- 
tate, etc.  Funeral  expenses  belong  to  the  same  class  of 
(obligations,  for  they  are  against  the  personal  represent- 
ative, and  not  the  decedent — the  former  upon  express 
contract,  the  latter  upon  an  implied  one.  We  do  not 
regard  the  case  of  Nicholas  v.  Sands^  136  Ala.  268,  33 
South.  815,  cited  by  appellee,  as  an  authority;  for  the 
question  here  considered  was  neither  passed  on  in  that 
case  nor  necessarily  involved  in  it. 

The  judgment  of  the  lower  court  is  reversed,  and  the 
cause  remanded. 

Reversed  and  remanded. 


Dupuy  r.  Wrigfht. 

Assumpsit. 

(Decided   Jiiiiiiary   14,   1912.     Rehearliis:  denied   February   14,   1913. 
(JO  South.  997.) 

1.  PUadbuj:  Abatement;  Vvrificatitm. — A  plea  in  abatement  going 
to  the  jurisdiction  of  the  court  must  be  verified  to  be  good.  (Section 
^).^T2,  Code  1907.) 
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2.  Same;  Discretion:  Mfltion  to  Strike. — ^The  matter  of  striking 
a  plea  in  altatemeiit  which  was  not  filed  in  time  is  within  the  dis- 
cretion of  the  trial  court. 

3.  Same;  Proper  Purpose.— Vuder  rule  12,  circuit  court  practice,  a 
motion  to  strike  a  plea  in  abatement  liecause  not  filed  in  time  Is 
the  proper  practice  and  a  sufficient  objection  to  the  plea. 

4.  Appeal  and  Error;  Review;  Record. — This  court  cannot  on  ap- 
peal review  the  action  of  the  court  on  demurrer  where  the  demur- 
rers are  not  set  out  in  the  record. 

5.  Same;  Harmless  Enor;  Arfjument  of  Counsel. — It  was  Improper 
for  the  counsel  to  argue  that  plaintiff  obtained  a  judgment  In  the 
lower  court  for  tlie  full  amount  sued  for,  and  that  we  ought  to 
have  it  here,  and  it  was  reversible  error  for  the  court  to  refuse  to 
instruct  the  jury  to  disregard  such  argument  as  well  as  to  tell 
them  that  it  was  proper. 

0  Contract;  Acceptance;  Execution  of  Note. — Where  a  person 
knowingly  accepts  defective  cement  work  and  afterwards  executes 
a  note  in  payment  therefor,  he  camiot  thereafter  claim  damages 
for  the  defect  in  an  action  against  him  on  the  note. 

7.  Charifc  of  Court;  Misleading;  Duty. — Where  a  party  to  a  cause 
tliinks  that  a  charge  properly  stating  the  law  has  a  misleading 
tendency  as  applied  to  the  case  it  becomes  his  duty  to  request  an 
explanatory  instruction. 

Appeal  from  Jefferson  Circuit  Court. 

Heard  before  Hon.  John  C.  Pugii. 

Assumpsit  by  R.  H.  Wright  ap^ainst  J.  M.  Dupuy. 
From  jud.G^iiient  for  plaintiflf,  defendant  appeals.  Re- 
versed and  remanded. 

The  action  was  on  a  promissory  note.  The  plea  re- 
ferred to  was  that  the  suit  was  brought  out  of  the  pre- 
cinct of  plaintiflf's  residence,  and  that  the  debt  was  not 
created,  and  the  cause  of  action  did  not  arise  in  the  pre- 
cinct where  the  court  was  located.  Plaintiff  had  judg- 
ment in  the  lower  court,  and  defendant  appealed  to  the 
circuit  court,  Avhere  the  case  was  tried  on  a  plea  of  not 
guilty  and  set  off  for  a  failure  to  properly  do  the  cement 
work  for  the  doing  of  which  the  note  was  given.  The 
charge  referred  to  in  the  opinion  is  as  follows:  "I 
charge  you,  gentlemen  of  the  jury,  that  if  you  believe 
from  the  evidence  that  defendant  accepted  the  cement 
work  knowing  its  defect,  and  executed  his  note,  the 


Digitized  by 


Google 


240  COURT  OP  APPEALS  [Vol. 

[Dupny  V.  Wright] 

fouDdation  of  this  suit,  in  paying  for  said  cement  work, 
the  defendant  cannot  claim  any  damages  by  way  of  set- 
off or  recoupment." 

Frank  S.  Andbess^  for  appellant.  The  court  was  in 
error  in  not  allowing  appellant  to  verify  his  plea. — 
Section  5367,  and  authorities  there  cited.  The  court 
erred  in  striking  the  plea,  as  demurrer  and  not  motion 
to  dismiss  was  the  remedy. — Mann  L,  Co,  v,  Bailey,  156 
Ala.  598;  A.  Q.  /?.  v,  Clark,  136  Ala.  461;  Poicell  v. 
Croivfard,  110  Ala.  300.  Counsel  discusses  other  as- 
signments of  error,  but  without  further  citation  of  au- 
thority. 

IvBY  F.  Lewis,  for  appellee.  The  pleas  in  abate- 
ment must  be  verified.— Rule  11,  C.  C.  Pr. ;  Sec.  5332, 
Code  1907.  Motion  to  strike  such  a  plea  is  the  proper 
practice  when  the  plea  is  not  filed  in  time. — Rule  12 
C.  C.  Pr. ;  Cobb.  v.  Miller,  9  Ala.  499 ;  Halley  v.  Young, 
27  Ala.  203.  It  was  within  the  discretion  of  the  court 
to  strike  the  plea.— Sf.  L.  d  F.  R.  /?.  Co.  r.  Sutton,  169 
Ala.  389;  Hawkins  v.  Armour  P.  Co,,  105  Ala.  545; 
Reid  L.  Co.  v.  Lewi^,  94  Ala.  626.  The  demurrers  are 
not  shown  in  the  record,  and  hence,  cannot  be  consid- 
ered. Counsel  discuss  other  assignments  of  error,  but 
without  further  citation  of  authority. 

PELHAM,  J. — The  plea  in  abatement  going  to  the 
jurisdiction  of  the  court  of  common  pleas  should  have 
been  verified  by  affidavit. — Code,  6332.  The  motion  to 
strike  the  plea  because  not  filed  in  time  was  the  proper 
practice. — Rule  of  Practice  No.  12,  Code,  p.  1520;  Cobh 
V.  Miller,  9  Ala.  499;  Far^  v.  Turk.  15  Ala.  675;  Holley 
V.  Younge,  27  Ala.  203.  It  was  a  matter  within  the 
discretion  of  the  court  to  strike  the  plea  on  appellee's 
motion.— fif*.  Lmis  d  8.  F.  R.  Co.  v.  Sutton,  169  Ala. 
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389,  55  South.  989,  Ann.  Cas.  1912B,  366;  Reed  Lumber 
Co.  V.  LevASy  94  Ala.  626,  10  South.  333.  The  demur- 
rers to  the  replications  are  not  set  out  in  the  transcript 
and  we  are  unable  to  review  the  court's  action  on  them. 
The  written  charge  given  at  the  request  of  the  plain- 
tiff stated  a  correct  proposition  of  law,  and  the  court 
cannot  be  put  in  error  for  giving  it  If  the  defendant 
thought  the  charge  had  a  misleading  tendency  as  ap- 
plied to  some  of  the  evidence  in  the  case,  it  was  his  duty 
to  request  a  charge  to  correct  this,  and  it  would  seem 
from  reading  the  charge  given  at  the  request  of  the  de- 
fendant, numbered  by  us  2  in  the  margin  of  the  record, 
that  this  was  the  course  pursued. 

Counsel  for  the  plaintiff  in  his  closing  argument  to 
the  jury  said :  "Gentlemen  of  the  jury,  this  case  is  an 
appeal  from  the  inferior  court  of  Birmingham,  now 
called  the  Birmingham  court  of  common  pleas,  and 
plaintiff  obtained  a  judgment  in  the  lower  court  for  the 
full  amount  sued  for  and  we  ought  to  have  it  here." 
The  defendant  objected  to  this  argument  and  moved  the 
court  to  exclude  it.  The  court  overruled  the  objection 
and  refused  to  instruct  the  jury  to  disregard  the  argu- 
ment, making  the  statement,  in  passing  on  the  objec- 
tion, that  "the  transcript  from  the  court  below  showed 
that  the  plaintiff  had  obtained  a  judgment,  and  it  was 
therefore  proper  argument  to  the  jury,  though  this  case 
was  now  being  tried  de  novo." 

Possibly  under  some  circumstances  the  mere  asser- 
tion of  the  bare  fact  that  there  had  been  a  judgment 
rendered  for  the  plaintiff  on  the  former  trial  might 
properly  have  been  referred  to,  but  not  when  calculated 
to  prejudice  the  jury  in  its  finding  in  the  case  on  trial, 
and  not  when  made  for  that  evident  purpose,  as  the 
argument  objected  to  in  this  case  shows  on  its  face  Avas 
the  object  in  view  in  making  it.  The  design  and  ten- 
is  ca 
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dency  of  the  argumeDt  was  evidently  to  influeDce  the 
finding  of  the  jury,  through  the  action  of  the  lower 
court  on  the  former  trial,  in  finding  for  the  plaintiff. 
It  was  an  appeal  to  cajole  the  jury  into  rendering  a 
verdict  for  the  plaintiff  because  the  lower  court  had 
made  such  a  finding,  and  had  a  natural  tendency  to 
directly  affect  the  verdict  of  the  jury  by  impressing 
them  with  this  fact,  a  fact  which  they  had  no  right  to 
consider  or  weigh  in  arriving  at  a  conclusion  in  the 
case  on  trial. 

The  remark  made  by  the  court  in  passing  on  the  ob- 
jection was  calculated  rather  to  further  prejudice  the 
case  in  this  particular  than  to  relieve  the  argument  of 
its  injurious  effect  and  prejudicial  tendency. 

We  are  unable  to  say  that  the  defendant's  rights 
were  not  materially  prejudiced  by  this  improper  argu- 
ment ;  and  it  is  well  settled  in  this  state  that,  when  the 
trial  court  refuses  upon  request  to  instruct  the  jury  to 
disregard  such  improper  argument  of  counsel,  an  order 
of  reversal  should  be  entered. 

Reversed  and  remanded. 


W.  T.  Rawleiffh  Medical  Company 
r.  Wilson,  et  al. 

Assumpsit. 

(Decided   December   7,    1912.     Rehearing  denied   January    13,   1913, 
GO  South.  1001.) 

1.  Principal  and  Surety;  Contract:  Dinting uisihcd  from  Guaranty. 
— Where  the  contract  recited  that  the  persons  who  executed  it 
agreed  jointly  and  severally  in  consideration  of  credit  being  extended 
to  their  principal,  to  be  responsible  for  the  payment  of  any  balance 
due  a  seller,  and  for  the  faithful  performance  by  the  principal  of 
his  contract,  waiving  acceptance  and  notice  and  agreeing  that  an 
extension  of  time  or  change  of  territory  should  not  release  them 
from  liability,  such  signors  were  guarantors  only  and  not  sureties. 
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2.  Same;  Action  hy  Ohligee;  Defense. — Although  the  obligee  did 
not  know  of  the  condition,  it  was  a  good  defense  to  an  action  on  the 
contract  after  Its  delivery  in  violation  of  the  condition  that  the 
surety  on  a  non-negotiable  paper  delivered  it  to  the  principal  under 
an  agreement  that  it  should  not  be  delivered  to  the  obligee  or 
become  binding  until  signed  by  another  proposed  surety ;  the  obligee 
dealing  with  the  principal,  who  was  agent  of  the  surety,  being  at 
its  peril  as  to  the  extent  of  the  authority  of  such  agent,  and  such 
isnowledge  or  notice  leing  .imputed  to  it  as  would  have  been 
gained  by  such  inquiry. 

3.  Same, — Where  a  surety  on  a  non-negotiable  instrument  is  in- 
duced to  sign  the  same  by  misrepresentations  of  the  principal  as 
to  its  contents,  the  instrument  cannot  be  enforced  against  him 
although  the  principal  was  not  the  obligee's  agent,  and  the  obligee 
knew  nothing  of  the  false  representations  when  it  accepted  the 
instrument. 

4.  Same;  Plea;  Sufficiency. — Tn  an  action  against  a  surety  a  plea 
alleging  merely  that  the  principal  induced  the  surety  to  sign  the 
contract  by  false  representation,  was  demurrable  for  a  failure  to 
allege  that  the  surety  did  not  read  the  contract. 

5.  Pleading;  Verification;  Necessity.— Section  5332,  Code  1907, 
requires  pleas  of  non  est  factum  to  be  verified,  and  a  plea  alleging 
that  the  contract  of  suretyship  was  secured  by  fraud  and  delivered 
to  the  obligee  in  violation  of  a  stipulated  condition,  was  in  effect 
a  special  plea  of  non  est  factum  requiring  verification. 

0.  Estoppel;  Plea. — The  fact  that  sureties  suffered  the  principal 
debtor  to  deliver  the  contract  in  violation  of  the  condition  that  the 
paper  was  not  to  be  delivered  to  the  obligee  until  certain  conditions 
were  complied  with,  is  a  matter  of  estoppel  which  need  not  be  nega- 
tiA'e<l  in  a  plea  setting  up  the  violation  of  such  a  condition;  such 
matter  of  estoppel  being  available  to  the  obligee  only  when  pre- 
sented by  replication  in  aAoidance  of  such  plea. 

Appeal  from  Marion  Circuit  Court. 

Heard  before  Hon.  C.  P.  Almon. 

Action  by  the  W.  T.  Rawlei^h  Medical  Company 
against  Emit  I.  Wilson  and  others  for  breach  of  con- 
tract. From  a  judgment  for  defendants,  plaintiff  ap- 
peals.   Affirmed. 

Count  4  is  as  follows  : 

"The  plaintiff  further  claims  of  defendant  Emit  I. 
Wilson,  as  principal,  and  Ollie  E.  Harris,  Aaron  M. 
Sullens,  and  George  M.  Burleson,  as  sureties,  the  said 
sum  of  $447.09  as  damages  under  the  terms  of  the  fol- 
lowing contract  entered  into  by  the  plaintiff  and  the 
defendants  hereto,  which  said  contract  is  in  the  follow- 
ing language,  to-wit: 
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«  i{ 


^Contract :  "Whereas,  E.  I.  Wilson,  of  Chalk  Bluflf, 
Alabama,  desires  to  purchase  of  the  W.  T,  Rawleigh 
Medical  Company  of  Freeport,  Illinois,  on  credit  and 
at  wholesale  prices  to  sell  again  to  consumers,  medi- 
cines, extracts,  spices,  soaps,  toilet  articles,  perfumes, 
stock  and  poultry  preparations,  and  other  goods  manu- 
factured and  put  up  by  it,  paying  his  account  for  such 
goods  in  installments  as  hereinafter  provided :  There- 
fore, he  hereby  agrees  to  sell  no  other  goods  than  those 
sold  him  by  said  company,  to  sell  all  such  goods  at  reg- 
ular retail  prices  to  be  indicated  by  it,  and  to  have  no 
other  business  or  employment.  He  further  agrees  to 
pay  said  company  for  air  goods  purchased  under  this 
contract  the  current  wholesale  prices  of  such  goods  by 
remitting  in  cash  each  week  to  said  company  an  amount 
equal  to  at  least  one-half  the  receipts  from  his  business 
until  his  account  is  balanced,  and  for  that  purpose  as 
evidence  of  good  faith  he  shall  submit  to  said  company 
weekly  reports  of  his  business;  provided,  however,  if  he 
pays  his  account  in  full  on  or  before  the  10th  day  of 
each  month  he  is  to  be  allowed  a  discount  of  three  per 
cent.  (3*>^'')  from  current  wholesale  prices.  Upon  termi- 
nation of  this  contract  from  any  cause  or  by  either 
party,  he  further  agrees  to  settle  in  cash  within  a  rea- 
sonable time  the  balance  due  said  company  on  account. 
Unless  prevented  by  strikes,  fires,  accidents,  or  causes 
beyond  its  control  said  company  agrees  to  sell  and  de- 
liver on  board  cars  at  place  of  shipment,  his  reasonable 
orders,  provided  his  account  is  in  satisfactory  condi- 
tion, and  to  charge  all  goods  shipped  him  under  this 
contract  to  his  account  at  current  wholeswile  prices;  also 
to  notify  him  promptly  of  any  change  in  wholesale  or 
retail  prices.  Said  company  further  agrees  to  furnish 
him  free  of  charge  on  board  cars  at  place  of  shipment, 
a  reasonable  amount  of  first-class  advertising  matter, 
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report  and  order  blanks,  and  printed  return  envelopes 
for  his  use  in  conducting  his  business,  also  to  give  him, 
free  of  charge,  after  he  has  begun  work,  instructions 
and  advice,  through  letters,  bulletins,  and  booklets,  as 
to  the  best  methods  of  selling  its  products  to  consumers. 
This  contract  is  subject  to  acceptance  at  the  home  office 
of  the  company  and  is  to  continue  in  force  only  so  long 
as  his  account  and  the  amount  of  his  purchases  are  sat- 
isfactory to  said  company ;  provided,  however,  that  said 
B.  I.  Wilson  or  his  guarantors  may  be  released  from 
this  contract  at  any  time  by  paying  in  cash  the  balance 
due  said  company  on  account.  Dated  at  Freeport,  Illi- 
nois, September  28,  1909. 
"'[Signed] 

"  *The  W.  T.  Rawleigh  Medical  Company, 
"  *By  W.  T.  Rawleigh,  President. 

"  'Emit  I.  Wilson. 

"  'In  consideration  of  the  W.  T.  Rawleigh  Medical 
Company  extending  credit  to  the  above-named  person 
we  hereby  guarantee  to  it,  jointly  and  severally,  the 
honest  and  faithful  performance  of  the  said  contract  by 
him,  waiving  acceptance  and  all  notice  and  agree  that 
any  extension  of  time  or  change  of  territory  shall  not 
release  from  liability  herein. 

Names.  Occupations.  P.  O.  Addresses. 

Ollie  E.  Harris  Farming  Fernando,  Ala. 

Aaron  M.  Sullens  Farming  Chalk  Bluflf,  Ala. 

George  M.  Burleson        Farming  Bear  Creek,  Ala., 

"  'The  above  guarantors  are  entitled  upon  request 
at  any  time  to  a  statement  of  salesman's  account.' 

"And  plaintiff  further  alleges  that,  under  the  terms 
and  conditions  of  said  contract,  it  sold  the  said  defend- 
ant Emit  1.  Wilson  medicines,  extracts,  spices,  soaps, 
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toilet  articles,  perfumes,  stock  and  poultry  prepara- 
tions, and  other  goods  manufactured  and  put  up  by  it 
from  the  time  of  the  execution  of  said  contract  up  to 
the  21st  day  of  October,  1910,  to  the  amount  of  $692.15, 
and  that  there  yet  remains  a  balance  due  on  account 
in  the  said  sum  of  f447.09,  together  with  the  interest 
thereon  from  said  21st  day  of  October,  1910,  and  that 
said  sum  is  still  due  and  unpaid.  And  plaintiff  further 
alleges  that,  although  it  has  complied  with  the  terms 
and  conditions  of  said  contract  on  its  part,  the  said 
defendant  Emit  I.  Wilson  wholly  failed  to  comply  with 
the  terms  of  said  contract  on  his  part  in  this :  That  he 
failed  to  remit  in  cash  each  week  to  the  plaintiff  an 
amount  equal  to  at  least  one-half  the  receipts  from  his 
business  until  his  account  was  balanced,  but  that  the 
same  now  remains  unbalanced  with  an  indebtedness  due 
from  said  Emit  I.  Wilson  to  the  plaintiff  in  the  sum  of 
$447.09,  with  the  interest  thereon,  for  which  he  and  the 
other  defendants  herein  are  severally  and  jointly  liable, 
hence  this  suit." 

The  defendant  Sullens  filed  the  following  pleas: 
(1)  The  defendant  A.  M.  Sullens,  for  answer  to  the 
complaint  filed  in  this  case,  says  that  at  the  time  of  the 
execution  of  the  contract  sued  on  in  this  case  one  E.  I. 
Wilson,  who  is  the  principal  obligor  in  said  bond  or 
contract,  represented  to  defendant  that  he  was  signing 
a  recommendation  of  the  said  Wilson  to  the  plaintiff 
company,  which  representation  was  false  and  fraudu- 
lent, and  by  means  of  such  representation  this  defendant 
was  deceived  and  induced  to  execute  tlie  contract. 

"(2)  The  defendant  says  that  he  signed  his  name  to 
said  contract  or  bond  sued  on  with  the  distinct  agree- 
ment between  him  and  the  said  E.  I.  Wilson,  who  was 
the  principal  obligor,  that  the  said  bond  or  contract 
should  not  be  delivered  to  the  plaintiff  until  signed  by 
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J.  J.  Lolley,  and  the  defendant  says  that  the  said  E.  I. 
Wilson  delivered  said  bond  or  contract  without  getting 
the  said  J,  J.  Lolley  to  sign  it.  Wherefore,  defendant 
is  not  bound  thereby," 

The  demurrers  filed  to  plea  1  are  as  follows :  "It  is 
no  answer  to  the  complaint;  does  not  allege  that  E.  I. 
Wilson  was  the  agent  of  plaintiff,  and  authorized  to 
bind  it  in  the  premises.  For  aught  that  appears,  plain- 
tiff is  not  bound  by  any  statement  or  recommendation 
made  or  alleged  to  have  been  made  by  the  said  E,  I. 
Wilson,"  To  the  second  plea  the  same  demurrers  as  to 
the  first  plea,  with  these  additional  grounds :  "It  is  not 
alleged  that  plaintiff  had  any  notice  or  knowledge  of 
the  conditions  set  forth  in  said  plea,  and  for  aught  that 
appears  plaintiff  had  no  notice  or  knowledge  of  any 
agreement  so  alleged  to  have  been  made  by  the  said 
Wilson.  It  is  not  shown  that  Wilson  was  authorized 
to  bind  the  plaintiff  by  said  agreement.  It  is  not  shown 
that  Wilson  was  the  agent  of  plaintiff,  and  that  defend- 
ant had  the  right  to  rely  upon  any  agreement  so  made 
or  alleged  to  have  been  made.  It  is  not  shown  that 
there  was  a  fraudulent  collusion  between  the  plaintiff 
and  the  principal  obligor,  Wilson,  to  charge  the  de- 
fendant." 

Hill,  Hill,  WnrriNG  &  Stern,  and  E.  B.  &  K.  V. 
FiTE,  for  appellant.  If  the  surety  permits  the  delivery 
of  a  bond  to  the  obligee  before  the  conditions  have  been 
complied  with,  he  is  chargeable  with  notice  of  its  deliv- 
ery, and  is  estopped  from  setting  up  the  non-perform- 
ance of  such  conditions  in  avoidance  of  his  liability. — 
Wright  v,  Lanf/,  66  Ala.  389 ;  Smith  v,  Kirldand,  81 
Ala.  347.  An  agency  limited  by  the  terms  of  the  con- 
tract was  created  when  the  agreement  was  accepted  by 
the  company,  and  until  chargeable  with  notice  of  the 
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condition,  the  obligee  would  not  be  bound  by  it. — 5  Cyc. 
736;  16  Wall.  1;  179  U.  S.  591;  32  Ind.  313;  84  N,  W. 
105;  69  N.  W.  357;  98  N.  W.  705;  83  Pac.  6;  30  N.  W. 
343;  14  Am.  Rep.  389;  72  Minn.  187;  34  Am.  Rep.  780; 
45  L.  R.  A.  332;  75  N.  W.  632.  The  pleas  should  have 
shown  that  the  parties  making  the  representation  were 
the  agent  of  the  plaintiff. — Beck  v.  Houppert,  104  Ala. 
503;  Brotrn  v.  L  Co,,  86  Ala.  159;  see  in  this  connection 
Troy  G.  Co.  v.  Potter,  139  Ala.  359;  Phillips,  et  al.  v. 
Wild  Bros,,  144  Ala.  545. 

Davis  &  Fite,  for  appellee.  Plea  2  was  not  subject 
to  demurrer. — Beck  v.  Houppert,  104  Ala.  503.  Plea  3 
presented  a  complete  defense. — White  Sew.  Mdch.  Co, 
V.  Saxon,  121  Ala.  399.  Plea  4  was  a  plea  of  non  est 
factum  duly  sworn  to,  and  no  evidence  was  introduced 
showing  the  execution  of  the  contract,  and  hence,  the 
defendant  is  entitled  to  the  affirmative  charge. 

THOMAS,  J.— The  reporter  will  set  out  count  No.  4 
of  the  complaint,  which  fully  states  plaintiff's  case;  also 
pleas  No.  1  and  No.  2  of  defendant  A.  M.  Sullens,  to- 
gether with  the  demurrers  to  said  two  pleas.  The  over- 
ruling of  these  demurrers  by  the  trial  court,  and  an 
overruling  by  it  of  like  demurrers  to  like  pleas  filed  by 
the  other  defendants  O.  E.  Harris  and  Geo.  M.  Burleson, 
which  are  not  necessary  to  be  set  out,  raises  the  ques-. 
tion  as  to  the  only  erorrs  here  assigned. 

It  will  be  observed  that  in  the  pleading  as  set  out 
both  sides — plaintiff  and  defendants — ^treated  the  de- 
fendants Sullens,  Harris,  and  Burleson  as  sureties  for 
the  defendant  Wilson  on  the  contract  set  out  in  said 
count  No.  4  of  the  complaint;  whereas,  they  were  only 
guarantors  as  decided  by  this  court  on  a  construction  of 
a  like  contract  in  the  case  of  W.  T.  RoAJoleigh  Medical 
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Co.  V.  Tarpley  et  ah,  5  Ala,  App.  412,  59  South.  512. 
However,  so  far  as  the  principles  of  law  involved  on  this 
appeal  are  concerned,  we  discover  no  substantial  diflfePr 
ence  between  sureties  and  guarantors,  and  will  treat  the 
case—as  the  respective  parties  to  the  litigation  and 
their  counsel  have  done  all  through  the  proceedings, 
including  briefs  filed  here — on  the  theory  that  said 
named  defendants  are  sureties  for  the  defendant  Wilson 
on  said  contract. 

We  shall  deal  first  with  the  suflftciency  of  the  second 
plea  as  a  defense,  tested  by  the  demurrers.  In  Smith 
V.  Kirkland,  81  Ala.  350,  1  South.  277,  Judge  SOmbr. 
VILLB,  speaking  for  our  Supreme  Court  on  the  same 
question  differently  raised,  says:  "It  has  been  long 
settled  in  this  state  by  a  line  of  decisions  which  seem 
to  be  supported  by  the  weight  of  authority  that  it  is  a 
good  defense  to  an  action  on  a  bond  that  a  defendant, 
who  is  a  surety,  intrusted  the  bond  to  the  principal  ob- 
ligor as  an  escrow,  with  authority  to  deliver  it  only  on 
the  express  condition  that  other  named  persons  should 
join  as  sureties  in  its  execution  prior  to  such  delivery, 
and  that  the  instrument  was  delivered  to  the  obligee  in 
violation  of  this  condition. — Ouild  v,  Thomas,  54  Ala. 
414  [25  Am.  Rep.  703],  and  authorities  cited  there; 
Bibb  V,  Reidy  3  Ala.  88.  There  are  two  established  modi- 
fications of  this  rule:  (1)  It  does  not  apply  to  com- 
mercial paper  which  has  come  into  the  hands  of  a  bona 
fide  purchaser  before  maturity,  who  is  without  notice 
of  the  condition. — Marks  v.  First  Nat.  Bank^  79  Ala.  550 
[58  Am.  Rep.  620].  (2)  It  does  not  apply  where  the 
surety  having  knowledge  or  notice  of  the  delivery  of  the 
bond  suffers  the  principal  to  act  under  it  to  the  preju- 
dice of  the  obligee,  so  as  to  waive  the  condition,  and 
thus  estop  the  surety  from  insisting  on  the  defense. — 
Wright  v.  Lang,  66  Ala.  389." 
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In  a  later  case — White  Sewing  Machine  Co,  v.  Sdxon, 
121  Ala.  404,  405,  25  South.  784,  787— McClei^n,  C.  J., 
enlightened  us  as  to  the  reasons  which  support  the  main 
proposition,  to-wit:  "The  surety  is  under  no  obligation 
to  sign  the  bond  at  all.  His  signature  is  his  voluntary 
act.  Nor  is  he  under  any  obligation  to  deliver  a  bond 
after  having  signed  it.  Signing  for  the  accommodation 
of  the  principal  obligor,  he  may  put  such  limitations  and 
conditions  upon  his  favor  as  seem  to  him  proper  or  to 
his  interest.  The  whole  matter  is  at  large  with  him; 
and,  having  constituted  the  principal  obligor  his  agent 
to  deliver  the  bond,  he  may  impose  whatever  conditions 
he  may  choose  upon  the  act  of  his  agent.  The  condi- 
tion may  be  quite  onerous,  it  may  be  very  difficult  of 
performance,  it  may  involve  uncertainty  as  to  what  is 
necessary  to  performance;  but,  whatever  it  is  or  may  in- 
volve, its  imposition  is  within  his  clear  and  unfettered 
right.  The  thing  to  be  done  not  being  at  all  obligatory 
on  him,  he  can  decline  to  do  it  absolutley,  and  he  may 
do  it  upon  whatever  conditions,  capricious  or  otherwise, 
he  may  elect  to  impose.  As  he  may  subscribe  upon  con- 
dition that  A.  B.  and  C.  D.  shall  also  subscribe,  he  may 
make  the  obligation  of  his  signature  depend  upon  the 
subscription  of  a  hundred  or  a  thousand  other  named 
persons.  Such  a  condition  would  be  more  difficult  of 
performance  than  a  condition  that  four  or  five  good  men 
should  subscribe  as  sureties,  and  more  unreasonable,  if 
either  could  be  said  to  be  unreasonable.  If  any  condi- 
tion is  deemed  too  onerous,  or  unreasonable,  or  impos- 
sible even  of  performance,  the  holder  in  escrow  is  not 
thereby  authorized  to  deliver  to  the  obligee.  He  has  no 
authority  whatever  to  deliver  until  the  condition,  what- 
ever it  may  be,  has  l^een  complied  with;  and  the  obligee 
who  knows  that  the  principal  is  acting  as  agent  of  the 
surety  in  making  delivery  is  put  on  notice  that  the  con- 
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dition  was  imposed  and  has  not  been  performed.  And 
he,  the  obligee,  will  not  be  heard  to  say  that  the  surety 
should  not  have  imposed  such  a  condition,  ♦  ♦  ♦  since 
the  surety,  having  the  undoubted  right  to  decline  to  sign 
at  all,  must. have  an  equally  undoubted  right  to  deter- 
mine under  what  circumstances  and  to  what  extent  he 
will  bind  himself/^  See,  also,  Sharp  v.  Allgood,  100 
Ala.  183,  14  South.  16. 

Whatever  may  be  the  rule  in  other  jurisdictions,  un- 
der these  authorities,  which  have  never  been  questioned, 
so  far  as  we  can  find,  by  any  later  adjudications  of  our 
own  Supreme  Court,  we  are  bound  to  hold  the  second 
plea  of  the  sureties,  as  set  out  in  the  report  of  the  case, 
sufficient,  as  against  the  demurrers  aimed  at  it.  It  is 
clear  that  in  such  a  plea  it  is  not  necessary  to  allege 
that  Wilson,  the  principal  obligor,  was  the  agent  of 
plaintiff,  the  obligee,  in  order  to  excuse  the  sureties 
from  liability  for  his  acts.  He  was,  as  the  plea  imports, 
the  agent  of  the  sureties  to  deliver  the  bond  or  contract, 
but  that  only  upon  certain  conditions  named  in  the 
plea.  As  such  agent  for  them  he  dealt  with  the  plain- 
tiff in  delivering  such  bond  or  contract;  and  plaintiff 
in  thus  dealing  with  the  known  agent  of  another  party 
was  acting  at  its  peril — at  least  as  to  a  non-commercial 
paper,  as  this  here  involved  is — and  was  bound  to  in- 
quire and  ascertain  the  extent  of  that  agent's  authority 
to  deliver.  Hence,  it  was  also  not  necessary  to  allege  in 
said  plea  that  plaintiff  had  knowledge  or  notice  of  the 
conditions  upon  which  the  instrument  was  to  be  deliv- 
ered to  plaintiff,  the  obligee,  because  the  law,  as  said, 
imposed  upon  it  the  duty  of  finding  out,  and  imputes  to 
it  such  knowledge  or  notice  as  it  would  have  gained  by 
proper  inquiry.  Authorities  supra;  Sharp  v.  Allgood, 
100  Ala.  183,  14  South.  16,  and  authorities  there  cited. 

This  plea,  as  well  as  the  first  plea,  was  in  effect  a 
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special  plea  of  non  est  factum,  and  each  was,  therefore, 
defective  in  not  being  sworn  to,  but  this  point  seems  not 
to  have  been  raised  as  to  either  of  them. — Code  1907, 
§  5332;  Campbell  v.  Larmore,  84  Ala.  502,  4  South.  593. 

If  the  sureties  had  knowledge  of  the  delivery  of 
the  bond  or  contract  to  plaintiff,  in  violation  of 
the  conditions  imposed  by  them  upon  its  deliv- 
ery, and  with  such  knowledge  or  notice  suffered  the 
principal  to  act  under  it  to  the  prejudice  of  the  plaintiff 
obligee,  they  would,  of  course,  as  hereinbefore  shown, 
be  estopped  from  pleading  the  facts  relied  on  in  their 
plea.  But  such  matters  of  estoppel  do  not  have  to  be 
negatived  in  their  plea.  The  plaintiff  could  only  get 
the  benefit  of  such  an  estojppel  by  a  replication  setting 
it  up  in  avoidance  of  the  sureties'  plea. 

As  to  the  first  plea  and  demurrers  thereto,  it  is  suf- 
ficient to  say  that  the  rule  of  law,  long  established  in 
this  state  and  followed  by  an  unbroken  line  of  authori- 
ties, both  new  and  old,  is:  "Where  a  person  signs  an 
instrument  without  reading  it,  or  if  he  cannot  read, 
without  asking  to  have  it  read  to  him,  the  legal  effect  of 
the  signature  cannot  be  avoided  by  showing  his  ignor- 
ance of  its  contents,  in  the  absence  of  some  fraud,  de- 
ceit, or  misrepresentations  having  been  practiced  upon 
him ;  but  the  rule  is  otherwise,  and  the  instrument  will 
be  held  void,  where  its  execution  has  been  obtained  by  a 
misrepresentation  of  its  contents — the  party  signing  a 
paper  which  he  did  not  know  he  was  signing,  and  did 
not  really  intend  to  sign.  It  is  immaterial,  in  the  latter 
aspect  of  the  case,  that  the  party  signing  had  an  oppor- 
tunity to  read  the  paper,  for  he  may  have  been  prevented 
from  doing  so  by  the  very  fact  that  he  trusted  to  the 
truth  of  the  representations  made  by  the  other  party 
with  whom  he  was  dealing." — Burroughs  v.  Pacific 
Guano  Co.,  81  Ala.  258,  1  South.  213 ;  Leonard  v.  Roe- 
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buck,  152  Ala.  315,  44  South.  390;  Folmar  v.  Siler,  132 
Ala.  303,  31  South.  719;  Western  Rij.  of  Ala.  v.  Arnett, 
137  Ala.  425,  34  South.  997;  Tillia  v.  Austin,  117  Ala. 
262,  22  South.  975;  Bank  of  Guntcrsville  v.  Webb,  108 
Ala.  132,  19  South.  14;  B^.ck  v.  Houppert,  104  Ala.  503, 
16  South.  522,  53  Am.  St.  Rep.  77 ;  Kinney  v,  Ensminger, 
87  Ala.  340,  6  South.  72;  Campbell  v.  Larmore,  84  Ala. 
501,  4  South.  593;  Pacific  Ouano  Co.  v.  Anglin,  82  Ala. 
497, 1  South.  852 ;  Johnson  v.  Cook,  73  Ala.  537 ;  Foster 
V.  Johnson,  70  Ala.  251 ;  Ooetter  v.  Pickett,  61  Ala.  387 ; 
and  other  authorities  of  this  state  cited  in  the  above 
cases. 

The  counsel  of  appellant,  plaintiff  below,  practically 
concede  this  general  rule;  but  insist  that  it  applies  to 
exempt  from  obligation  on  the  instrument  the  parties 
who  signed  it  on  false  representations  as  to  its  contents 
only  when  those  false  representations  were  made  by  the 
payee  or  obligee  in  the  instrument  or  his  agent  or  some 
one  in  collusion  with  such  payee  or  obligee,  and  that  if 
such  false  representations  were  made  by  any  other  per- 
son than  such  paj^ee  or  obligee  or  his  agent,  or  some  one 
in  collusion  witli  such  payee  or  obligee,  and  neither  had 
any  notice  or  knowledge  of  them,  as  contended  in  this 
case,  then  the  payors  or  obligors  are  liable,  notwith- 
standing they  were  induced  and  deceived  into  signing 
it,  without  reading  it,  upon  the  false  representations 
made  by  some  other  party  (the  principal  obligor,  in  this 
case)  as  to  its  co'ntents.  We  have  carefully  gone  through 
all  the  cases  we  could  find  in  this  state  dealing  at  all 
with  the  general  rule,  and  find  that  in  none  of  them 
has  the  particular  question  ever  been  dealt  with ;  but  Ave 
do  find  that  one  exception  to  it  has  been  recognized. 
This  exception,  however,  is  of  such  a  class  as  to  im- 
pliedly exclude  or  deny  the  exception  here  contended 
for.    It  has  been  held  that,  where  a  commercial  paper 
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has  been  transferred  by  the  original  payee  to  an  inno- 
cent holder  for  value  in  due  course,  a  surety  on  it,  who 
signed  it  without  reading  it,  induced  thereto  by  false 
representation  as  to  its  contents  made  by  the  principal 
debtor,  is  bound  thereby  in  favor  of  such  bonda  fide 
holder. — Pacific  Guano  Co.  v.  Angling  82  Ala,  497,  1 
South.  852.  And  it  may  be  that  he  would  be  bound  even 
in  favor  of  the  original  payee  of  such  a  paper,  if  the  lat- 
ter took  it  in  good  faith,  for  a  valuable  consideration, 
etc.,  without  notice  or  knowledge  of  the  fraud  prac- 
ticed by  the  principal  debtor  on  the  surety  in  order  to 
secure  the  surety's  signature.  This  question  is  now 
pending  before  us  for  decision  in  the  case  of  Stone  v. 
Goldberg  d  Leivis,  6  Ala.  App.  249,  60  South.  744,  on 
appeal  from  Shelby  county;  and  Marks  v.  First  Nor 
tional  Bank,  79  Ala.  550,  58  Am.  Rep.  620,  is  there 
urged  upon  us  as  an  authority.  Whatever  may  be  the 
decision  in  that  case,  it  cannot  affect  this;  for  the  paper 
here  in  controversy  is  not  a  commercial  paper. 

The  defense  set  up  in  the  first  plea,  now  being  con- 
sidered, is  not  different  in  principle  from  that  set  up  in 
the  second  plea,  which  we  have  hereinbefore  considered 
and  held  good  as  against  the  same  demurrers  aimed  at 
this.  The  authorities  cited  as  sutaining  our  view  there, 
equally  support  it  here — that  the  defense  that  the  sure- 
ties signed  the  contract  or  bond,  without  reading  it,  in- 
duced thereto  by  the  false  representations  as  to  its  con- 
tents made  by  the  principal,  Wilson,  is  available  to  them 
in  a  suit  by  the  payee,  notwithstanding  the  said  Wilson 
was  not  the  agent  of  the  payee  in  so  doing,  notwith- 
standing said  payee  was  not  in  collusion  with  him,  and 
notwithstanding  said  payee  knew  nothing  of  said  false 
representations  at  the  time  he  accepted  the  bond  or 
contract— fifft^rrp  v,  Allgood,  100  Ala.  183,  14  South.  16, 
and  other  authorities  supra. 
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Hence,  the  lower  court  did  not  err  in  overruling  the 
demurrers  to  the  pleas. 

The  first  plea  was  demurrable  for  failing  to  allege  that 
defendants  did  not  read  the  contract,  but  this  point  was 
not  raised.— Ti//t5  &  O'Neal  v.  Austin,  117  Ala.  263,  22 
South.  975. 

The  judgment  of  the  lower  court  is  therefore  affirmed. 

AflBrraed. 


Wooclmeii  of  the  World  v.  Wright. 

Assumpsit, 
(Decided  February  4,  1913.    60  South.  1006.) 

1.  Insurance;  Life  Certificate ;  Self -Destruction ;  Intent, — Where 
the  action  was  on  a  mutual  benefit  certificate  and  defendant  set  up 
that  deceased  died  In  consequence  of  a  violation  or  attempted 
violation  of  the  laws  of  the  state  in  that  he  shot  himself  while 
walking  along  the  public  highway,  and  the  evidence  was  conflicting 
as  to  whether  the  shooting  was  an  intentional  voluntary  act  or  was 
accidental,  such  issue  was  properly  submitted  to  the  jury,  since,  if 
it  was  accidental  it  was  not  suicide  inider  section  7727,  Code  1907. 

2.  Same;  Violation  of  Law, — The  fact  that  the  insured  shot  him- 
self while  carrying  a  pistol  along  a  public  highway  did  not  show 
death  in  consequence  of  violation  or  attempted  violation  of  the 
laws  of  the  state  within  such  exception  in  the  mutual  .benefit  certifi- 
cate, since  the  carrying  of  a  pistol  openly  in  the  hand  on  the  public 
highway  is  not  a  violation  of  the  law. 

3.  Same;  Action:  Complaint. — An  averment  claiming  $100.00  for 
the  erection  of  a  monument  as  provided  for  in  said  benefit  certifi- 
cate was  a  suflficient  statement  of  a  cause  of  action  to  withstand 
a  demurrer. 

4.  Same:  Evidence. — Where  it  was  conceded  that  decedent  killed 
himself  with  a  pistol  it  was  immaterial  whether  he  had  a  pistol  a 
week  before  or  not 

5.  Same:  Policy;  Constructions. — ^Where  liability  on  a  mutual 
benefit  certificate  was  contested  on  the  ground  that  the  insured  died 
by  his  own  act  or  hand  within  an  exception  mentioned  in  the 
certificate,  such  a  clause  meant  suicide  and  the  court  was  not  in 
error  in  so  construing  the  policy. 

6.  Same:  Instructions. — WTiere  it  was  an  issue  whether  insured 
committed  suicide  in  violation  of  law  or  unintentionally  shot  him- 
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self,  a  '<dharge  assertiiig  that  if  the  Jury  were  satisfied  reasonably 
that  the  Insured  shot  himself  plaintiff  could  not  recover  failed  to 
exclude  the  hypothesis  of  unintentional  shooting,  and  was  properly 
refused. 

7.  Same, — A  charge  asserting  that  if  insured  came  to  his  death 
while  violating  the  law,  then  it  would  make  no  difference  whether 
he  shot  himself  intentionally  or  not.  if  he  did  kill  himself,  and  if 
he.  while  engaged  in  a  violation  of  a  law,  shot  himself,  the  verdict 
should  lie  for  defendant,  failed  to  require  any  connection  between 
the  unlawful  act  and  the  death,  and  was  therefore  properly  refused. 

8.  Same;  Amount  of  Insurance;  Burden  of  Proof. — Where  the 
benefit  certificate  provided  for  payment  of  $500.00  in  case  death 
occurred  during  the  1st  year  after  Insured  acquired  membership  in 
the  order,  and  an  additional  sum  of  $100.00,  the  fact  that  it  also 
contained  a  provision  that  payment  was  based  on  one  assessment 
on  the  entire  beneficiary  membership  of  the  order  in  good  standing, 
did  not  require  plaintiff  to  aver  or  prove  the  number  of  members 
of  the  society  in  good  standing,  nor  anything  else  than  defendant's 
breach  of  the  promise  to  pay  the  sum  or  sums  named  in  the  face 
of  the  certificate. 

9.  Same;  Monument  Benefit. — ^Where  the  certificate  provided  for 
a  $100.00  monument  benefit  such  sum  was  recoverable  for  that  pur- 
pose by  the  sole  beneficiary  In  the  certificate. 

.  10.  Jurir:  Qualification;  Voir  Dire. — ^Where  the  action  was  on  a 
mutual  benefit  certificate,  It  was  proper  to  examine  jurors  on  their 
voir  dire  to  ascertain  if  any  of  them  were  members  of  the  defendant 
association. 

11.  Evidence;  Hearsay . — Where  plaintiff  was  not  present  when 
deceased  was  killed,  it  was  not  competent  to  Inquire  of  plaintiff 
whether  dect^ased  had  not  killed  himself  to  keep  someone  else  out 
of  trouble. 

12.  Same. — Where  Insured  after  becoming  wounded  made  declara- 
tions to  witnesses  showing  a  desire  or  hoi>e  of  recovery  such 
declarations  were  relevant  on  the  issue  as  to  whether  the  shooting 
was  accidental  or  intentional. 

13.  Witnesses;  Cross-Eramination ;  Scope. — Where  the  defendant 
insurer  had  examined  a  witness  with  reference  to  what  the  Insured 
had  said,  In  connection  with  his  hope  or  desire  to  recover  after  he 
had  shot  himself  the  witness  was  properly  allowed  to  testify  on 
cross-examination  that  after  the  shooting  the  Insured  made  declara- 
tions showing  hope  or  desire  to  recover. 

14.  Charge  of  Court:  Invading  Jnry^s  Province. — A  charge  asserting 
that  there  was  no  evidence  that  deceased  died  from  any  other 
cause  than  froni  a  pistol  wound.  Invaded  the  province  of  the  jury, 
and   asserted    no   legal    proposition. 

15.  Same;  Covered  hy  Those  Given. — The  court  will  not  be  put  in 
error  for  refusing  charges  substantially  covered  by  requested  charges 
given. 

Appeat^  from  Marshall  Circuit  Court. 
ITeard  before  Hon.  W.  W.  Haralson. 
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Action  by  Isham  A.  Wright  against  the  Woodmen  of 
the  World  on  a  benefit  certificate.  Judgment  for  plain- 
tiff, and  defendant  appeals.    AflSrmed. 

The  following  charges  were  given  at  the  instance  of 
the  plaintiff : 

"(1)  The  words  *die  by  his  own  hand  or  act'  in  a 
policy  of  life  insurance  mean  in  general  terms  suicide. 

"(2)  The  court  charges  the  jury  that  the  clause  in 
the  policy  which  states  that,  4f  the  holder  oif  said  policy 
should  die  as  a  consequence  of  the  violation  or  attempt- 
ed violation  of  the  laws  of  the  state  of  Alabama,'  the 
question  is  with  you  as  to  whether  he  died  as  a  conse- 
quence of  the  violation  or  attempted  violation  of  the 
laws  of  Alabama." 

The  following  charges  were  refused  the  defendant: 

"(1)  The  court  charges  the  jury  that  if  they  are  rea- 
sonably satisfied  from  the  evidence  that  the  deceased, 
B.  M.  Wright,  shot  himself,  your  verdict  must  be  for 
the  defendant. 

"(2)  I  charge  you,  if  you  are  reasonably  satisfied  that 
B.  M.  Wright  came  to  his  death  while  engaged  in  a  vio- 
lation of  the  law,  then  it  would  make  no  difference 
whether  he  shot  himself  intentionally  or  not,  if  you  are 
reasonably  satisfied  that  he  did  kill  himself,  and,  if  you 
so  find,  your  verdict  should  be  for  the  defendant. 

"(3)  If  B.  M.  Wright  while  engaged  in  a  violation  of 
the  law  shot  himself,  your  verdict  should  be  for  the  de- 
fendant." 

"(6)  There  is  no  evidence  tending  to  show  that  the 
deceased  died  from  any  other  cause  than  that  of  a  pistol 
wound." 

"(8)  If  the  evidence  shows  to  that  reasonable  satis- 
faction that  deceased  was  at  the  time  he  was  shot  walk- 
ing along  a  public  road  with  a  pistol  in  his  hand,  and 
if  he  was  shooting  along  or  across  said  public  road,  and 


17  CA 


Digitized  by 


Google 


258  COURT  OP  APPEALS  [Vol 

[Woodmeu  of  the  World  v.  Wright.] 

shot  himself,  whether  intentioDally  or  accidentally,  your 
verdict  should  be  for  the  defendant." 

"(11)  This  charge  and  charges  12,  15,  and  16  predi- 
cated a  verdict  for  defendant  if  the  jury  found  from 
the  evidence  that  deceased  was  violating  the  law  by 
carrying  a  pistol  if  he  was  on  premises  not  his  own, 
nor  under  his  control,  while  walking  along  a  public 
road  or  was  firing  a  pistol  across  or  along  the  road^ 
and  he  either  shot  himself  intentionally  or  accidentally. 

John  A.  Lisk  &  Son,  and  C.  B.  Kennamer,  for  ap- 
pellant. The  court  was  in  error  in  permitting  the  jurors 
to  be  examined  as  to  their  membership  in  a  fraternal 
order.— i^aZe«  v.  The  State,  63  Ala.  30;  K.  C.  M.  &  B.  v. 
WhiU'hcad,  109  Ala.  496;  K.  C.  M.  &  fi.  v.  Ferguson, 
143  Ala.  516.  Self-serving  declarations  are  not  admis- 
sible.—3  Wig.  sec.  1776.  Charges  6,  8,  9,  11  and  12 
present  the  real  question  in  the  case  and  should  have 
been  given. — Supreme  Vommandry  v,  Ainsworthy  71  Ala. 
436;  25  Cyc.  875;  L.  R.  A.  155;  48  Am.  Rep.  658;  49 
Am.  Rep.  469;  60  Am.  St.  Rep.  160;  112  Am.  St.  Rep. 
368.  Plaintiff  was  not  entitled  to  the  monument  fund, 
and  hence,  could  not  recover.  The  charges  relating  to 
the  measure  of  damages  should  have  l)een  given. — 3/.  L. 
/.  Assn.  V.  Scott,  170  Ala.  420. 

W.  C.  RayburN;,  for  appellee.  Carrying  a  pistol 
openly  along  a  public  road  is  not  a  violation  of  law. — 
Isaiah  v.  The  State,  58  South.  53.  The  jurors,  if  mem- 
bers of  the  order  would  have  been  disqualified  on  ac- 
count of  interest: — Dothard  v,  Dcnson,  72  Ala.  541.  The 
clause  .in  the  contract  exempting  the  insurer  from  lia- 
bility if  the  insured  should  die  by  his  own  hand  means 
suicide. — 19  A.  &  E.  Enc.  of  Law,  77;  6  Am.  Rep.  115. 
The  cause  of  death  must  be  the  proximate  cause. — 3 
Kent  302;  110  Ind.  355;  65  Mich.  545;  61  N.  W.  485. 
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PELHAM,  J. — The  appellee  as  the  beneficiary  in  a 
certificate  or  policy  of  insurance  brought  to  recover  of 
appellant  the  amount  alleged  to  be  due  on  the  beneficiary 
certificate  issued  by  the  appellant,  a  fraternal  and  mu- 
tual benefit  association. 

The  defendant  association  set  up  by  special  pleas 
certain  conditions  or  stipulations  of  the  policy, 
whereby  and  under  the  conditions  and  terms  of  which 
it  claimed  there  could  be  no  recovery  because  of  the 
alleged  violation  of  these  conditions  of  the  policy  by  the 
insured.  Plea  No.  1  sets  up  as  avoiding  the  policy  a 
condition  to  the  effect  that,  if  the  insured  member  should 
die  in  consequence  of  the  violation  or  attempted  viola- 
tion by  him  of  the  laws  of  the  state,  the  policy  shall  be 
void.  Plea  2  sets  up  as  an  avoidance  of  liability  on  the 
policy  the  same  condition  of  the  policy  as  set  up  in  plea 
No.  1,  but  alleges  a  different  violation  of  the  law  than 
is  alleged  in  plea  No.  1.  Plea  No.  3  alleges  a  false  rep- 
resentation made  in  the  application  for  the  policy  as 
to  the  habits  of  the  insured  in  indulging  in  intoxicants. 
Plea  No.  4  also  alleges  a  false  representation  with  re- 
spect to  a  similar  matter  to  that  relied  upon  in  plea 
No.  3.  Plea  No.  5  sets  up  a  condition  contained  in  the 
policy  rendering  it  void  if  the  assured  should  die  by 
his  own  hand  or  act.  The  case  was  tried  on  issue  joined 
on  the  pleadings  as  outlined. 

The  plaintiff  testified  on  the  trial  of  the  case  that  he 
was  the  beneficiary  named  in  the  policy  or  certificate, 
to  the  death  of  the  insured,  and  introduced  the  benefi- 
ciary certificate  in  evidence.  The  evidence  introduced 
on  the  trial  in  behalf  of  the  defendant  tended  to  show 
that  the  insured  came  to  his  death  from  a  pistol  shot 
wound  fired  by  his  own  hand  under  circumstances  and 
conditions  that  made  it  a  question  for  the  jury  to  say 
whether  or  not  death  was  caused  by  the  insured  volun- 
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tarily  and  intentionally  taking  his  own  life  or  having 
done  so  accidentally  and  unintentionally.  The  shot  was 
shown  to  have  been  fired  by  the  insured  while  standing 
in  the  public  road,  and,  if  intentionally  fired,  would  be 
in  violation  of  a  statute  of  the  state  (Code,  §  7727),  and 
his  death  could  probably  be  said  to  have  been  brought 
about  in  consequence  of  a  violation  of  this  law^  But 
even  if  it  be  conceded  that  the  act  of  shooting  which 
was  in  itself  a  violation  of  the  law,  if  intentionally  com- 
mitted, proximately  led  to  the  death  of  the  assured  as 
the  natural  and  reasonable  consequence  of  the  act,  it 
was  nevertheless  a  question  for  the  jury  to  determine 
from  the  conflict  in  the  evidence  whether  or  not  the 
shooting  was  an  intentional  act,  for,  if  not  a  voluntary 
act,  it  could  not,  of  course,  be  a  violation  of  the  law. 
The  defenses  set  up  by  these  two  pleas  resolve  them- 
selves into  practically  the  same  proposition,  and  that  is 
whether  or  not  the  shooting  was  an  intentional,  volun- 
tary act,  and  under  the  evidence  set  out  in  the  bill  of 
exceptions  that  was  a  disputed  fact  for  the  determina- 
tion of  the  jury;  the  presumption  being  in  favor  of  the 
theory  of  accidental  death  where  the  evidence  leaves  the 
question  in  doubt  as  to  being  accidental  or  suicidal. — 
N.  r.  Mnt.  L.  Ins.  Co.  v.  Wisicell,  56  Kan.  765,  44  Pac. 
996,  35  L.  R.  A.  258. 

The  plea  (No.  1)  setting  up  an  avoidance  of  the  pol- 
icy because  of  the  illegal  act  of  the  assured  in  carrying 
a  pistol  about  his  person  or  on  premises  not  his  own  or 
under  his  control  "which  was  either  intentionally  or 
accidentally  discharged  by  him"  is  not  supported  by  the 
evidence  under  the  holding  in  Isaiah\^  Ca^sCy  176  Ala.  27, 
58  South.  53,  in  which  carrying  a  pistol  openly  in  the 
hand  on  the  public  highway  is  held  not  to  be  a  violation 
of  the  law. 
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The  plaintiff's  averment  in  the  fourth  count  of  the 
complaint  claiming  the  sum  of  f  100  for  the  erection  of 
a  monument  "as  provided  for  in  said  beneficiary  certifi- 
cate" is  a  sufficient  statement,  and  was  not  subject  to 
the  demurrers  interposed. 

The  questions  propounded  to  the  jurors  upon  their 
voir  dire  to  ascertain  if  any  of  them  were  members  of 
the  organization  being  sued  were  not  improper,  and  be- 
sides, if  error,  is  shown  to  have  been  without  injury  to 
the  defendant,  as  none  of  the  jurors  responded  that  they 
were  members,  and  no  juror  was  excused  on  that  ac- 
count. It  is  entirely  proper,  and  is  in  fact  the  duty  of 
the  court  to  purge  the  jury  and  endeavor  to  secure  in 
the  trial  of  cases  as  far  as  possible  an  absolutely  un- 
biased panel. — Calhoun  County  v.  Watson ,  152  Ala.  554, 
44  South.  702. 

There  was  no  error  in  refusing  to  allow  the  defend- 
ant to  ask  the  plaintiff  on  cross-examination  if  his  son, 
the  deceased,  had  not  killed  himself  to  keep  some  one 
else  out  of  trouble.  The  plaintiff  was  shown  not  to 
have  been  present  when  his  son  met  his  death,  and 
could  know  nothing  of  the  facts  or  circumstances.  He 
subsequently  testified  that  he  did  not  know  anything  of 
the  young  man  getting  into  trouble  and  having  com- 
mitted the  act  of  self-destruction  to  save  some  one  else, 
and  whether  or  not  he  had  written  some  one  to  that 
effect  could  not  relieve  the  evidence  the  defendant 
sought  to  elicit  from  being  entirely  hearsay,  or  a  mere 
conclusion  based  on  matters  that  would  render  it  inad- 
missible. 

The  mere  fact,  if  it  was  a  fact,  that  the  assured  had 
a  pistol  a  week  before  the  killing  occurred,  could  have 
no  tendency  to  shed  light  on  the  issues  involved. 

There  was  no  error  in  allowing  the  defendant's  wit- 
ness Walls  to  testify  on  cross-examination  by  the  plain- 
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tiff  that  the  assured  after  he  had  shot  himself  made 
declarations  showing  a  hope  or  desire  to  recover.  It 
was  relevant  for  the  purpose  of  showing  whether  or 
not  the  act  was  intentional,  and  the  defendant  had  ex- 
amined this  witness  on  direct  examination  with  refer- 
ence to  what  the  assured  had  said  in  this  connection  for 
a  similiar  purpose.  All  this  evidence  was  relevant  and 
proper  to  be  considered  and  weighed  by  the  jury  as 
tending  to  show  the  character  of  the  transaction  and  as 
bearing  on'  the  nature  of  the  act.  There  was  no  vari- 
ance between  the  policy  or  certificate  offered  in  evidence 
and  that  declared  on  in  the  complaint.  It  was  further 
identified  by  being  shown  to  be  the  same  certificate  as 
that  issued  on  the  application  introduced  in  evidence 
by  the  defendant. 

In  giving  charge  No.  1  requested  by  the  plaintiff,  con- 
struing "die  by  his  own  hand  or  act"  as  it  occurred  in 
the  policy  to  mean  "suicide,"  the  court  was  free  from 
error.  The  charge  is  explanatory  of  charge  6  given  at 
the  instance  of  the  defendant,  and  was  probably  request- 
ed as  an  explanation  of  that  charge,  and  properly  given 
as  such.  The  terms  used  and  considered  in  this  connec- 
tion have  a  known  and  definite  legal  signification,  and 
are  synonymous. — Supreme  Cormnandery  Knights  of 
G.  R.  V.  Ainsu'orth,  71  Ala.  436,  46  Am.  Rep.  332; 
Cooper  V.  Insurance  Co.,  102  Mass.  227,  3  Am.  Rep.  451; 
Schultz  17.  Insurance  Co.,  40  Ohio  St.  217,  48  Am.  Rep. 
676;  Niblack  on  Benefit  Societies  and  Accident  Ins.  (2d 
Ed.)  §  156;  37  Cyc.  p.  519,  note,  and  authorities  there 
collected  and  cited. 

Under  the  evidence  in  this  case,  it  was  proper  to 
give  at  the  instance  of  the  plaintiff  requested  charge 
No.  2.  The  question  was  one  of  fact,  an  inference  to 
be  drawn  either  pro  or  con  by  the  jury  from  the  evi- 
dence, and  not  a  question  of  law  as  applicable  to  the 
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facts  in  this  case  under  the  circumstances  narrated  by 
the  witnesses. 

Charge  No.  1  requested  by  the  defendant  was  prop- 
erly refused.  For  aught  appearing  in  the  charge  to  the 
contrary  as  a  hypothesis  for  a  finding  for  the  defend- 
ant, the  deceased  may  have  unintentionally  shot  him- 
self while  engaged  in  no  unlawful  act. 

Refused  charges  Nos.  2  and  3  fail  to  state  the  con- 
nection between  the  unlawful  act  and  the  death.  The 
proposition  involved  as  correctly  stated  is  covered  by 
given  charge  No.  2. 

The  court  cannot  be  put  in  error  for  refusing  charge 
6,  as  it  requires  the  court  to  charge  that  there  is  no 
evidence  tending  to  show  a  certain  fact,  when  it  is  the 
province  of  the  jury,  and  not  the  court,  to  determine 
whether  or  not  there  was  any  evidence  having  a  tendency 
to  prove  or  disprove  the  issues  of  fact.  It  asserts  no 
proposition  of  law,  and  the  court  was  under  no  duty  to 
give  it— Mobile  Co.  v.  Walsh,  146  Ala.  295,  40  South. 
560;  Western  8.  C.  &  Foundry  Co.  v.  Cunningham^  158 
Ala.  369,  48  South.  109;  Crenshaw  v.  State,  153  Ala. 
5,  45  South.  631. 

Refused  charge  No.  7  is  covered  by  given  charge  No. 
6. 

Charge  No.  8  predicates  as  a  violation  of  the  law  the 
assured  having  walked  along  the  public  road  with  a 
pistol  in  his  hand. — Isaiah  v.  State,  supra.  That  part 
of  the  charge  relating  to  shooting  along  or  across  the 
public  road  as  a  violation  of  the  law  is  covered  by 
charges  5  and  7. 

Charge  No.  10  is  substantially  covered  by  given 
charges  Nos.  2,  5,  7,  and  8. 

Charges  Nos.  11,  12,  15,  and  16  are  palpably  bad, 
under  the  ruling  in  IsaiaWs  Case,  supra. 
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Charges  13  and  14  are  substantially  the  same  as  charge 
No.  10,  and  there  is  no  error  because  of  their  refusal 
for  the  same  reason  as  that  appertaining  to  charge  No. 
10,  i.  e.,  they  are  covered  by  the  given  charges. 

Counsel  for  appellant  in  discussing  certain  charges 
in  their  brief  insist  that  the  plaintiff  was  entitled  to  re- 
cover no  more  than  nominal  damages,  for  that  the  policy 
contains  a  stipulation  to  the  effect  that  payment  of  the 
policy  or  certificate  is  based  on  "one  assessment  on  the 
entire  beneficiary  membership  of  this  order  in  good 
standing,"  and  that  there  is  also  a  clause  providing 
that  the  sum  payable  shall  not  exceed  the  amount  of 
such  assessment.  The  beneficiary  certificate  sued  upon 
is  a  contract  to  pay  a  specific  sum  or  sums  of  money — 
i.  e.  (as  applied  to  the  proof  in  this  case)  $500 — should 
death  occur  during  the  first  year  after  the  assured  has 
acquired  membership  in  the  order,  and  also  the  addi- 
tional sum  of  |100  for  the  erection  of  a  monument. 
Under  such  a  form  of  policy,  so  far  as  the  amount  in- 
volved is  concerned,  it  is  not  necessary  to  aver  or  prove 
more  than  a  breach  of  the  promise  to  pay  the  sum  or 
sums  specified  in  the  face  of  the  policy  or  certificate. 
But  where  the  contract  of  insurance  provides  that  the 
society  shall  pay  as  many  dollars,  or  as  many  times  a 
specific  sum  as  there  are  members  of  the  society  in 
good  standing  at  the  time  of  the  death  of  the  member, 
there  must  he  an  allegation  and  proof  of  the  number 
of  such  members,  because  the  gravamen  of  the  action 
and  the  right  to  recover  on  the  policy  is  made  dependent 
on  such  number;  and,  no  specific  sum  being  named  in 
the  policy,  there  is  no  basis  or  data  furnished  for  a 
recovery  in  the  absence  of  such  proof.  An  examination 
of  the  original  record,  which  we  have  before  us,  in  the 
case  of  Mut,  L.  Ind,  Assort  of  Oa.  v.  Scott,  170  Ala.  420, 
54  South.  182,  cited  and  relied  upon  by  appellant,  will 
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show  that  the  contract  of  the  society  declared  on  in  that 
case  provided  that  the  beneficiary  should  receive  ?1  for 
every  member  of  the  division  in  good  standing  to  which 
the  member  belonged  at  the  time  of  his  death,  and  that 
the  complaint  contained  an  averment  of  the  number  of 
such  members.  What  was  said  in  that  case  about  the 
burden  of  proof  resting  upon  the  plaintiflf  to  prove  the 
number  of  assessable  members  had  reference  to  the 
complaint  and  contract  there  involved,  where  there  was 
no  condition  in  the  contract  to  pay  a  specific  sum,  but 
only  a  conditional  sum  dependent  entirely  upon  the 
number  of  assessable  members.  It  has  no  application 
to  a  suit  on  a  contract  or  policy  where  it  is  only  neces- 
sary to  allege  and  prove,  as  in  this  case,  a  breach  of  the 
promise  to  pay  the  specific  sum  named  in  the  face  of  the 
contract.  If  the  amount  fixed  by  the  society  as  the 
recoverable  sum  due  under  the  policy  exceeds  the 
amount  of  the  beneficiary  fund  out  of  which  it  is  pay- 
able, this  is  matter  alone  within  the  knowledge  of  the 
defendant,  and  must  be  set  up  as  a  matter  of  defense. 
The  beneficiary  may  declare  and  rely  upon  the  express 
promise  to  pay  the  maximum  amount  named  in  the  con- 
tract, and  it  is  not  incumbent  on  him  to  show  that  the 
fund  is  sufficient  to  pay  the  demand,  or  that  the  pro- 
ceeds of  a  proper  assessment  or  assessments  will  be  suf- 
ficient, for  the  society  is  prima  facie  liable  for  the  maxi- 
mum amount  named  in  the  policy.  Where  the  contract 
provides  only  that  the  society  shall  pay  as  many  times 
a  certain  sum  of  money  as  there  are  members  at  the 
time  of  the  death  of  the  member  insured  (as  in  the  case 
of  Mut  L.  In.  Ass^n  of  Ga.  v.  Scott  supra),  or  where  it 
merely  provides  that  an  assessment  shall  be  levied  upon 
the  surviving  members  and  the  proceeds  paid  to  the 
beneficiary,  the  burden  is  on  the  plaintiflf  to  prove  the 
number  of  assessable  members,  or  the  amount  which 
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would  be  realized  from  the  assessment,  but  that  burden 
of  proof  is  not  on  the  plaintiff  in  a  ease  like  this,  where 
the  suit  is  on  a  contract  to  pay  a  specific  named  sum 
out  of  a  death  fund  maintained  by  the  defendant.  In 
such  a  case  the  beneficiary  has  a  prima  facie  right  to 
recover  the  maximum  amount  named  in  the  face  of  the 
policy. — Niblack  on  Benefit  Societies  and  Accident  Ins. 
(2d  Ed.)  §§  334,  340,  343;  Met  Safety  Fund  Accident 
Ass'n  V.  Windover.  137  111.  417,  27  N.  E.  538;  Elkhart 
Mutual  Aid  B.  d  R.  Ass'n  v.  Houghton,  103  Ind.  286,  2 
N.  E.  763,  53  Am.  Rep.  514;  Luedcr's  Ex'r  v.  Hartford 
TAfe  &  Annuity  Ins,  Co.  (C.  C.)  12  Fed.  465;  Supreme 
Lodge  K.  of  P,  v.  Knight.  117  Ind.  489,  20  N.  E.  479; 
3  L.  R.  A.  409;  Supreme  Council  A.  L.  of  H,  v.  Ander- 
Hon,  61  Tex.  296;  Kansas  Protective  Union  v.  Whitt  et 
al,  36  E:an.  760,  14  Pac.  275;  59  Am.  Rep.  607;  Lawler 
V.  Murphy  et  al,  58  Conn.  295;  20  Atl.  457,  8  L.  R.  A. 
113. 

It  is  also  argued  by  counsel  for  appellant  that  the  writ? 
ten  instructions  requested  excluding  the  plaintiff's  right 
to  recover  the  amount  for  a  monument  should  have  been 
given.  The  complaint  alleges  a  sum  (|100)  due  the 
plaintiff  for  the  erection  of  a  monument  as  provided  by 
the  beneficiary  certificate,  the  certificate  introduced  pro- 
vides for  the  payment  of  the  additional  sum  of  one 
hundred  dollars  for  that  purpose,  and  we  can  see  no 
reason  why  the  plaintiff,  the  sole  beneficiary,  is  not  en- 
titled to  recover  on  this  clause  of  the  defendant's  con- 
tract. 

The  vital  and  substantial  questions  involved  in  the 
case,  and  the  issues  upon  which  it  seems  to  have  been 
tried,  viz.,  first,  whether  the  assured  came  to  his  death 
accidentally  or  whether  it  was  occasioned  by  a  volun- 
tary and  intentional  act  upon  his  part,  and,  second, 
whether  or  not  the  assured  met  his  death  while  engaged 
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in  and  as  a  consequence  of  an  unlawful  act,  such  a  vol- 
untarly  unlawful  act  that  the  natural  and  reasonable 
consequences  of  the  act  caused  or  proximately  led  to 
the  death,  were  each  matters  of  controversy,  questions  of 
disputed  fact  under  the  evidence  set  out,  that  could  only 
be  determined  by  the  jury  from  the  evidence  adduced 
upon  the  trial.  The  trial  court  submitted  these  disputed 
questions  of  fact  to  the  jury  under  instructions  given 
at  the  request  of  the  defendant  that,  to  say  the  least  of 
it,  were  liberal  in  a  presentation  of  the  law  of  the  case 
to  the  jury  from  the  defendant's  side  of  the  issues.  We 
find  no  charges  refused  to  the  defendant  stating  correct 
propositions  of  law  that  are  not  substantially  and  fully 
covered  by  the  given  charges,  nor  do  we  find  reversible 
error  in  the  rulings  of  the  trial  court  on  any  matter 
assigned  as  error,  and  the  case  will  be  affirmed. 
Affirmed. 


House,  et  al.  v.  Donnelly. 

Assumpsit. 
(Decided  January  21,  1913.    01  South.  18.) 

1.  Judgment;  Res  Judicata;  Set-Off. — Where  a  suit  was  brought 
for  an  Installment  of  rent  to  which  defendant  pleaded  as  a  set-off, 
the  plaintiff's  alleged  breach  of  an  oral  contract  to  make  certain 
repairs,  and  judgment  was  rendered  in  that  case  for  plaintiff  for 
the  rent  sued  for,  and  against  defendant's  plea  of  set-off,  such 
Judgment  was  conclusive  against  defendant's  right  to  plead  the 
breach  of  plaintiff's  contract  to  make  the  repairs  as  a  set  off  in  a 
subsequent  suit  for  rent  for  a  subsequent  month,  notwithstanding 
the  contract  to  make  repalra  was  differently  alleged;  it  not  being 
claimed  that  there  was  more  than  a  single  contract  to  make  repairs. 

2.  Same;  Splitting  Cause  of  Action,— Where  defendant  pleads 
set-off  or  counter  claim,  he  must  exhibit  all  of  his  claim  and  cannot 
by  using  only  a  part  thereof  set  up  the  balance  as  a  defense  or 
counter  claim  in  any  subsequent  action  against  him  toy  plaintiff 
in  the  first  action. 
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Appeal  from  Birmingham  City  Court. 

Heard  before  Hon.  C.  C.  Nesmith. 

Assumpsit  by  J.  W.  Donnelly  against  E.  W.  House, 
and  others.  Judgment  for  plaintiff  and  defendants  ap- 
peal.   Affirmed. 

See  also  160  Ala.  325;  49  South.  324. 

Vassab  L.  Allbn^  for  appellant.  It  is  a  primary  prin- 
ciple of  res  judicata  that  the  rule  is  confined  to 
those  cases  where  the  parties  to  the  two  suits  are  the 
same,  the  subject  matter  the  same,  the  identical  point  is 
directly  in  issue,  and  the  judgment  has  been  rendered  in 
the  first  suit  on  that  point. — Ryan,  ct  al.  v.  Young,  147 
Ala.  669;  Dodson  v.  Hurley,  129  Ala.  392;  Stone  v.  8t. 
Louis  Co.,  29  N.  E.  623;  Steam  Packet  Co.  v.  Sickles, 
24  How.  333;  Jacobs  v.  Miller,  41  Mich.  90;  Howlett  v. 
Tarte,  10  C.  B.  N.  S.  813.  The  rule  does  not  apply 
where  the  cause  of  action  is  different  even  though  the 
parties  in  the  subject  matter  be  the  same. — Dobson  v. 
Hurley,  supra;  Crowder  v.  R.  M.  M.  Co.,  127  Ala.  254; 
Hooper  v.  Pierce,  151  Ala.  517;  Cromwell  v.  Sac  County, 
94  U.  S.  351 ;  Rvssell  v.  Place,  94  U.  S.  214.  There  was 
not  an  identity  of  causes  of  action  or  issues  in  such  a 
sense  as  to  constitute  the  former  judgment  res  judicata. 
— Penny  v.  Corey,  147  Ala.  660. 

Cabaniss  &  Bow  IB,  for  appellee.  The  court's  atten- 
toin  is  called  to  a  former  report  of  the  other  branch 
of  this  case  found  in  160  Ala.  325.  The  judgment  in 
that  case  was  a  bar  complete  and  binding  upon  the  par- 
ties just  as  effectively  in  one  case  as  the  other. — Riddle 
V.  il Chester,  145  Ala.  307;  Wood  v.  Wood,  134  Ala. 
557;  Strauss  v.  Mortief,  64  Ala.  299;  Columh  v.  Webster 
Mfg.  Co.,  84  Fed.  592;  23  Cyc.  1171  and  1201;  S.  &  N. 
A,  R.  R.  Co.  V.  Henline,  56  Ala.  368.    To  hold  otherwise 
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would  permit  defendaDt  to  split  his  cause  of  action  con- 
trary to  the  express  terms  of  the  statute. — Sec.  2505, 
Code  1907. 

WALKER,  P.  J. — This  was  an  action  to  recover  an 
amount  claimed  to  be  due  as  rent  for  the  month  of 
September,  1906,  under  a  written  contract  entered  into 
by  the  defendants  (the  appellants  here).  The  defend- 
ants plead  as  a  set-off  a  claim  to  damages  alleged  to  have 
been  sustained  by  them  as  the  result  of  the  plaintiff's 
breach  of  an  alleged  parol  agreement  on  his  part  to 
have  the  rented  premises  repaired.  To  this  plea  the 
plaintiff  interposed  a  special  replication,  which  set  up 
as  an  adjudication  against  the  claim  put  forward  in  the 
plea  a  judgment  in  favor  of  the  plaintiff  rendered  in  a 
previous  suit,  brought  by  him  against  the  same  defend- 
ants, for  the  installments  of  rent  due  for  the  month  of 
August,  1906,  under  the  same  rental  contract,  in  which 
suit,  as  in  effect  was  averred  in  the  replication,  the 
same  claim  as  that  pleaded  as  a  set-off  in  this  suit  was 
set  up  by  the  defendants,  was  tried  on  its  merits  and 
adjudged  against  them.  As  it  was  for  the  full  amount 
claimed  in  the  complaint  therein,  the  judgment  in  the 
former  suit  finally  disposed  of  adversely  to  the  defend- 
ants therein  all  matters  of  defense  there  set  up,  includ- 
ing the  claim  which  was  there  pleaded  as  a  set-off.  The 
contention  of  the  appellants  is  that  the  claim  set  up  by 
the  special  plea  in  this  case  is  not  the  same  claim  as 
the  one  which  was  pleaded  by  them  in  the  former  suit, 
and  that  for  this  reason  the  judgment  rendered  in  that 
suit  is  not  a  bar  to  the  claim  upon  which  they  rely  to 
defeat  the  present  action. 

The  evidence  in  the  case  plainly  developed  the  fact 
that  whatever  claim  the  defendants  had  against  the 
plaintiff  because  of  an  alleged  breach  by  the  latter  of 


Digitized  by 


Google 


270  COURT  OF  APPEALS  [Vol 

[House,  et  al.  v.  Donnelly.] 

an  agreement  on  his  part  to  repair  the  rented  premises 
was  based  upon  what  occurred  in  a  single  interview 
with  him.  There  is  no  pretense  that  there  was  any 
contract  on  that  suject  other  than  the  verbal  one 
claimed  to  have  been  made  on  that  occasion.  It  is  made 
plain  that  the  defendants  in  the  former  suit  sought  to 
enforce  by  way  of  a  set-oflf  what  that  alleged  contract 
was  then  claimed  to  be.  Their  plea  setting  up  such 
contract  was  held  to  be  good  as  against  the  demurrer 
interposed  to  it. — Donelly  v.  House,  160  Ala,  325,  49 
South.  324.  The  adjudication  was  against  the  claim 
as  it  was  made  in  that  case.  We  understand  the  con- 
tention of  the  counsel  for  the  appellants  to  amount  to 
this :  That,  though  the  claim  set  up  by  the  special  plea 
in  this  case  is  based  upon  the  same  transaction  upon 
which  the  claim  which  was  pleaded  as  a  set-off  in  the 
former  suit  was  based,  yet  the  judgment  rendered  in 
that  suit  does  not  affect  the  claim  of  set-off  asserted  by 
the  special  plea  in  this  case,  because  the  description  of 
tlie  contract  which  is  found  in  that  plea  varies  some- 
what from  that  given  in  the  special  plea  in  the  former 
case,  and  because  in  this  case  there  is  a  claim  of  the 
existence  of  a  consideration  to  support  the  contract, 
which  was  not  made  or  passed  upon  in  the  former  suit. 
If  such  a  contention  can  be  sustained  it  is  manifest 
that  the  doctrine  of  res  adjudicata  is  of  very  limited 
application  to  claims  based  upon  alleged  verbal  agree- 
ments. Under  the  rule  as  the  appellants  would  have  it 
appliwl  all  that  would  be  necessary  to  avoid  the  effect 
of  a  former  adjudication  against  such  a  claim  as  it 
was  then  asserted  would  be  to  vary  the  description  of 
it  given  in  the  pleading  in  a  subsequent  suit,  and  to 
aver  and  prove  in  such  subsequent  suit  the  existence  of 
a  consideration  to  support  the  claim  which  was  not  re- 
lied upon  in  the  former  suit.     We  think  that  the  con- 
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tention  is  based  upon  a  misconception  of  the  scope  of 
the  former  adjudication. 

If,  as  a  result  of  the  transaction  upon  which  the  de- 
fendants rely,  an  obligation  to  make  repairs  on  the 
rented  premises  was.  incurred  by  the  plaintiff,  this  con- 
tract of  his,  whether  it  was  described  in  the  special  plea 
in  the  former  suit  or  is  described  in  the  plea  of  set-off 
filed  in  the  present  suit,  was  one  for  a  breach  of  which, 
under  a  familiar  rule  which  has  been  embodied  in  a 
statute  in  this  State  (Code,  §  2505),  but  one  suit  can 
be  maintained  when  all  the  breaches  complained  of  had 
occurred  when  that  suit  was  brought.  The  right  to 
maintain  the  one  suit  on  a  single  cause  of  action  can- 
not be  enlarged  as  a  result  of  the  plaintiff's  failing,  in 
the  first  suit  in  which  it  is  availed  of,  to  assert  his 
entire  claim,  or  to  adduce  all  the  evidence  available  in 
support  of  it.  "The  parties  to  a  suit  must  make  the 
most  of  their  day  in  court,  and  bring  forward  all  claims 
and  demands  properly  belonging  to  the  cause  of  action, 
as  well  as  all  their  evidence,  and  all  necessary  parts  of 
their  case  or  defense,  on  pain  of  being  barred  in  a  sub- 
sequent controversy." — 2  Black  on  Judgments,  §  731. 
"If  a  defendant,  having  a  demand  against  plaintiff, 
pleads  it  as  a  set-off  or  counter-claim  in  the  action,  he 
must  make  the  most  of  his  opportunity,  and  exhibit  his 
whole  damage,  for  the  judgment  in  the  action  will  pre- 
vent him  from  afterward  using  the  same  matter,  or 
any  part  of  it,  as  a  separate  cause  of  action  against  the 
former  plaintiff,  or  as  a  defense  or  counter-claim  in  any 
subsequent  action  between  them." — 23  Cyc.  1201;  South 
d  North  Ala,  R,  R.  Co.  v.  Henlein.  56  Ala.  368. 

In  the  case  of  Columh  v.  Webf^ter  Mfg.  Co,,  84  Fed. 
594,  28  C.  C.  A.  225,  43  L.  R.  A.  195,  the  plaintiff,  who 
had  been  unsuccessful  in  a  previous  action  against  the 
same  defendant  to  recover  damages  for  a  personal  injury 
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claimed  to  have  been  sustained  by  reason  of  the  defend- 
ant's negligence,  attempted  to  maintain  a  second  action 
for  damages  based  upon  the  same  injury  by  resorting  to 
the  device  of  varying  the  description  of  the  defendant's 
negligence.  It  was  said  in  the  opinion  disposing  of  the 
case :  "The  reasons  for  the  res  judicata  rule  have  been 
stated  again  and  again,  and  they  include,  among  other 
considerations,  the  idea  that  the  interests  of  the  public 
and  of  litigants  alike  require  that  a  legal  controversy 
should  end  with  one  investigation  before  a  tribunal 
with  ample  jurisdiction  to  do  justice,  and  with  ample 
opportunity  for  the  parties  to  present  their  case  with 
such  measure  of  statement  and  proof  as  they  see  fit.  A 
rule  which  would  allow  a  plaintiff  to  split  his  case,  and 
measure  out  a  part  of  his  grievance  and  of  his  proofs, 
and  in  the  event  of  failure,  to  try  again  upon  a  greater 
measure,  would  necessarily  allow  the  defendant  to 
stand  on  a  part,  rather  than  all,  of  his  defense  to  a 
given  cause  of  action,  and,  if  this  should  prove  insuffi- 
cient, a  second  trial  upon  a  more  full  statement  and  a 
greater  measure  of  proofs  would  be  open  to  him.  Un- 
der such  a  rule,  litigation  would  at  once  become  burden- 
some and  oppressive,  interminable,  and  never  ceasing 
— a  condition  which  the  modern  law  seeks  to  avoid,  and 
a  situation  which  courts  of  the  present  age  are  not  dis- 
posed to  aid  in  creating.  *  *  *  It  is  true  that  the 
plaintiff,  in  his  second  attempt  to  describe  his  cause  of 
action,  states  a  stronger  case  than  in  his  first,  for  the 
reason  that  he  includes  other  elements  of  negligence; 
but  this  does  not  entitle  him  to  a  second  trial.  A  per- 
son suffering  from  a  supposed  grievance  of  the  charac 
ter  in  question  must  not  be  permitted  to  resort  to  sev- 
eral trials  and  to  different  courts,  experimenting  as  to 
relief,  first  with  a  part  of  his  cause  of  action,  then  with 
a  little  more,  and  then  again  with  a  still  stronger  de- 
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scription  of  the  co-operating  elemeDts  which  are  sup- 
posed to  have  caused  the  injury.  If  sound  principles 
permit  a  second  trial,  because  the  second  pleader  pre- 
sents a  stronger  description  of  the  negligent  acts  con- 
tributing to  the  injury  than  the  first,  why  not  a  third, 
and  fourth,  and  so  on  without  limit,  as  long  as  a 
pleader  can  be  found  with  sufficient  skill  and  ingenuity 
to  draw  a  declaration  broader  than  the  one  next  pre- 
ceding?" 

Such  considerations  against  permitting  more  than 
one  suit  to  be  maintained  on  a  single  and  indivisible 
cause  of  action  in  tort  also  support  the  conclusion  that 
one  who  claims  that  a  contract  obligation  accrued  to 
him  as  the  result  of  a  certain  transaction  is  not  en- 
titled to  litigate  a  second  time  the  question  raised  by 
such  a  claim  after  an  unsuccessful  attempt  by  him  in  a 
former  suit  l)etween  the  same  parties  to  enforce  such 
claim  as  he  then  cliose  to  present  and  support  it.  If 
there  was  such  a  consideration  as  is  averred  in  the  plea 
of  set-off  in  this  case,  the  existence  of  that  considera- 
tion was  an  essential  feature  of  the  claim  asserted  by 
the  defendants  in  the  former  suit.  In  pleading  and  rely- 
ing on  it  now  for  the  first  time,  and  in  varying  the  de- 
scription of  the  obligation  on  the  part  of  the  plaintiff 
claime<l  to  have  resulted  from  the  one  transaction  relied 
upon,  the  defendants  do  not  make  their  present  counter- 
claim another  and  independent  cause  of  action,  separate 
and  distinct  from  the  one  relied  upon  by  them  in  the 
former  suit,  but  are  attempting  to  bring  forward  in 
this  subsequent  suit  a  state  of  facts  which  properly 
formed  a  part  of  the  cause  of  action  asserted  by  them 
against  the  same  plaintiff  in  the  former  suit,  and  which 
was  finally  disposed  of  adversely  to  them  by  tlie  judg- 
ment rendered  in  that  suit.  The  inquiry  in  such  case  is, 
not  what  the  parties  actually  litigated  in  the  former 
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suit,  but  what  they  might  and  ought  to  have  litigated 
under  issues  made  in  that  suit. — Wood  v.  Wood^  134 
Ala.  557,  33  South.  347.  The  conclusion  follows  that, 
as  the  evidence  in  the  case  without  conflict  sustained 
the  claim  of  the  plaintiff,  and  had  no  tendency  to  sus- 
tain any  defense  which  was  not  barred  by  the  judgment 
in  the  former  suit,  the  court  was  not  in  error  in  giving 
the  general  affirmative  charge  in  favor  of  the  plaintiflf. 
Affirmed. 


Cochran  r.  Burcllck  Bros. 

Assumpsit. 

(Decided    February   8,    1912.     Rehearing   deuied   February   4,    1913. 
Gl  South.  29.) 

1.  Bills  and  yotcs :  Actions;  Pleadimj. — A  special  plea  that  the 
negotialle  ir.strument  sued  on  Is  without  consideration,  is  sufificlent 

2.  f^uiiic;  Dona  Fide  Purchaser;  Replication. — Where  the  action 
is  by  an  nssli^nce  of  a  negotiable  instrument  ajjainst  the  nialvor,  a 
ploa  of  failure  of  consideration  ne^d  not  alletje  that  the  assitrnce  liad 
notice  of  ^^u(■h  facts  when  be  a<cepted  the  note;  tlie  phiintiff  having 
the  rii;bt  and  loirs:  roipiired  to  sbow  by  replication  that  the  note 
was  lauH-bascd  without  such  notice. 

3.  POadinn:  (ynistruclinn. — The  snfl'icicncy  of  a  plea  is  to  be  de- 
terniiiuMl  ly  the  fncts  therein  allci^(^d  and  not  with  reference  to 
the  name  ^iven  to  the  pica  by  the  pleader. 

4.  Eridciicr;  Parol  to  Yarn  Wriiint;. — The  terms  of  a  nei^otialile 
instrnmeiit  j:iven  for  ^onds  purchased  were  not  VMricd  1>y  an  nj^rc^e- 
me"t  tbat  the  iroods  were  pnrcb.nsed.  ard  the  noti-  ^iven  witli  the 
understai'dii'i:  tbat  if  tbe  purdnisi'r  sbouhl  realize  a  certaiii  i)roflt 
on  tbe  p)  mIs  wilbin  a  yenr,  the  note  should  1m'  ])aid:  such  aixree- 
nient  trointr   to   tbe  consideration   f»f  tbe  same. 

n.  ^alrs:  XaVuUtfi.—  An  airrecment  betweon  a  iJurdiM^i-r  and  a  seller 
tbat  tbe  iio((»s  executed  for  tlie  iroods  should  1  c  pai«l  only  in  the 
event  tbo  pun  baser  should  r(»ali7.c  a  ct  rtain  jirotit  from  the  iroods 
within  a  year  trom  tbe  time  of  tho  sale,  was  not  iliciral  or  con- 
trary to  public  policy. 

{\.  Sfitnc:  Avi'hin  for  Prirr, — Where  the  action  \\as  on  a  neirotiable 
Instrument  for  srooHs  purcba<ed  and  the  i)lca  alleircd  tbat  when  the 
note  was  executed  tbe  parties  airreed  that  tbe  seller  would  jruar- 
antee   tbat   within   a   year  the  buyer   would   realize   a   certain  profit 
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ou  the  goods,  and  if  such  profit  were  not  realized,  the  unsold 
goods  would  be  taken  liack  by  the  seller  and  alleging  that  such 
profits  were  not  realized  and  that  the  buyer  returned  the  goods 
to  the  seller,  such  plea  suflficiently  alirged  a  performance  by  the 
buyer  so  as  to  relieve  him  of  the  obligation  to  pay  the  note;  the  duty 
l;eing  on  the  payee  suing  on  the  note  to  allege  that  the  goods  were 
not  received  when  returned,  if  such  be  the  fact. 

7.  Appeal  and  Error;  Waiver  of  Error. — Where  there  was  no  mo- 
tion for  a  new  trial  and  the  appellant  struck  from  the  record  his 
assignments  of  error  for  refusing  him  the  affirmative  charge  and 
for  giving  the  affirmative  charge  for  appellee,  appellant  waived 
his  right  to  complain  that  the  verdict  was  not  supported  by  the 
evidence. 

8.  Ph'adinp;  Demurrer;  Sufficiency.- -\  plea  is  to  be  tested  alone 
by  the  demurrers  interposed  thereto,  and  will  not  be  held  bad  on 
grounds  not  pointed  out  by  demurrer. 

Appeal  from  AViiistoii  Circuit  Court. 

Heard  before  ITon.  J.  J.  Curtis. 

Action  bv  J.  C.  Cochran  aurainst  Burdick  Rros.  From 
a  jmlfi^ment  for  defendants,  plaintiff  appeals.    Affirmed. 

Plea  2  is  as  follows:  "Said  instrument  sued  on  is 
without  consideration." 

(3)  ^*The  consideration  of  th(^  instrument  sued  on 
has  failed  in  this:  The  instrument  sued  on  was  ij^iyeu 
as  a  s(»ttleinent  or  in  c(msideration  of  certain  «:oods 
which  tlie  dc^femlant  agreed  to  purchase  from  the  Ecjuit- 
able  ;ManufiU*turiii*i:  C()m])any,  and  the  said  ,ii:oods  were 
purc'lias(Ml,  and  said  accc^ptance  <riven,  with  tlie  express 
undersfandinii  and  a.urec^inent  tliat  if  Burdick  Bros, 
shouhl  realize  a  i)r()fit  of  33  1/3  pcM-.cent.  on  tlie  amount 
of  the  l)ill  so  a,i»rc(Ml  to  l)e  purchased  witliin  one  year 
from  tliat  time,  said  accepianct^  slionld  ])e  paid  by  the 
defendant,  and  that  is  tlu^  only  condition  uinm  which 
said  instnimciit  shouhl  hcconH*  payable?  under  th(^  aiiree- 
ment  lh(Mi  made;  and  defcMidant  alh\u(»s  tliat  it  did  not 
realize  the  abovc^-nauKMl  i)rofit  on  the  amount  of  said 
bill." 

(4)  ''Th(»re  has  Ihmmi  an  accord  and  satisfacticm  of  the 
claim  here  sued  on  in  this :    At  the  time  of  the  executicm 
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of  the  instrument  sued  on,  there  was  an  express  agree- 
ment between  the  parties  that  the  Equitable  Manufac- 
turing Company,  to  whom  said  instrument  was  made 
payable,  would  guarantee  that  within  a  year  from  that 
date  defendant  would  realize  a  profit  of  33  1/3  per  cent, 
on  the  amount  of  said  bill,  and  that  if  said  profit  was 
not  so  realized  said  goods  not  sold  should  be  taken 
up  by  the  Equitable  Manufacturing  Company.  Defend- 
ant alleges  that  such  profit  was  not  realized,  and  that 
at  the  end  of  one  year  from  said  date  the  defendant  re- 
turned all  of  said  goods  to  said  Equitable  Manufactur- 
ing Company;  wherefore  there  has  been  an  accord  and 
satisfaction." 

(5)  *The  amount  due  on  said  instrument  has  been 
fully  paid  off  and  satisfied." 

James  J.  Ray,  for  appellant.  Demurrers  should  have 
l>een  sustained  to  pleas  2  and  3,  as  well  as  to  plea  4. — 
Sims  V,  Herzfield,  95  Ala.  145;  McAfee  v.  Glen  Mary 
C.  d  C.  Co,,  97  Ala.  709 ;  Poux^ll  v,  Crawford,  110  Ala. 
294 ;  Myer  r.  Black,  139  Ala.  174 ;  Lif/ht  v,  Henderson, 
158  Ala.  200.  The  court  erred  in  admitting  the  oral 
agreement,  as  it  seeks  to  modify,  vary  or  defeat  the 
written  instrument.— 93  Ala.  405;  94  Ala.  640;  116 
Ala.  033;  136  Ala.  648;  142  Ala.  186.  An  accord  and 
satisfaction  is  not  good  unless  actually  accepted  by  the 
creditor. — LoffOJi  v.  Austin .  1  Stew.  476;  73  Ala.  205; 
Smith  V,  Elrod,  122  Ala.  269;  1  Cyc.  311;  2  Streets 
Foundation  Legal  Liability,  pp.  88-106.  The  statute 
only  applies  to  written  releases  and  receipts,  or  to 
written  composition  or  settlement. — Singleton  v.'  Thom- 
as, 73  Ala.  205;  Hodf/e  r.  Tennessee  L  Co,,  123  Ala.  572. 
When  a  contract  is  reduced  to  writing,  all  oral  agree- 
ments are  merged  into  it. — Thompson  v.  Glass,  136  Ala. 
648 ;  Morningstar  v.  Querens^  142  Ala.  186.    The  obliga- 
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tion  of  defendant  was  similar  to  that  of  the  maker  of  a 
promissory  note. — Capital  C\  I.  Co,  v.  Quinn^  73  Ala. 
560.  On  rehearing  counsel  urges  that  pleas  3  and  4 
were  subject  to  the  demurrer  interposed  on  the  author- 
ity of  Rice  V.  Gilreath,  119  Ala.  424,  together  with  for- 
mer cases  cited. 

Chbnault  &  Chenault,  for  appellee.  The  complaint 
was  not  sufficient  as  a  declaration  by  an  innocent  pur- 
chaser to  cut  off  defenses  and  hence,  plaintiff  was  put 
to  his  replication  and  the  burden  was  on  him  to  show 
want  of  notice,  etc.  With  this  in  mind,  it  appears  that 
plea  2  was  a  good  plea, — Kolsky  v.  Enslen,  103  Ala.  97 ; 
MUligan  v.  Pollard,  112  Ala.  465 ;  Ragsdale  v.  Gresham, 
141  Ala.  308.  Plea  3  was  not  an  attempt  to  vary  or 
contradict  a  written  agreement,  but  merely  went  to  the 
consideration. — Parker  v.  Bond,  121  Ala.  529;  Oillespie 
V.  Hester,  160  Ala.  444.  The  instrument  sued  on  was 
executed  prior  to  the  adoption  of  the  negotiable  instru- 
ment law,  and  is  therefore  governed  by  the  laws  then 
in  force. — Lehman-Durr  Co,  v.  Moore,  93  Ala.  186;  Mc- 
Co^'mack  Co.  v.  Vaughn,  130  Ala.  314.  With  this  in 
view  it  appears  that  the  court  properly  sustained  de- 
murrers to  replications  2,  3  and  4. — Ricliards  v.  Rich- 
ards, 98  Ala.  599;  Danner  v.  Brewer,  69  Ala.  191; 
Goldshg  v.  Goldsby,  67  Ala.  560.  In  any  event,  the 
plaintiff  had  the  benefit  of  these  replications  under  re- 
plication A  on  which  issue  was  joined,  and  any  error 
was  without  injury.— 149  Ala.  474;  150  Ala.  106;  150 
Ala.  159.  There  is  no  assignment  of  error  raising  the 
question  of  the  correctness  of  the  court's  ruling  in  giving 
and  refusing  the  affirmative  charge. — Lehman  v.  Myer, 
67  Ala.  396. 

DE  GRAFFENRIED,  J.— The  only  questions  pre- 
sented by  this  record  arose  on  the  pleadings,  and  it  is 
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to  the  consideration  of  those  questions  that  this  opinion 
is  addressed. 

1.  Plea  2  was  a  special  plea,  setting  up  that  the  instru- 
ment sued  on  "is  without  consideration."  Under  our 
system  of  pleading,  the  plea  was  sufficient. — Giles  v. 
Williama,  3  Ala.  316,  37  Am.  Dec.  692;  Kolslcy  v.  Ens- 
len.  103  Ala.  97,  15  South.  558;  Ragsdale  v.  Gresham, 
141  Ala.  308,  37  South.  367. 

2.  Treating  each  count  of  the  complaint  as  an  action 
by  the  assignee  of  a  negotiable  instrument  against  its 
maker,  pleas  3  and  4  were  not  subject  to  demurrer,  be- 
cause they  do  not  aver  that  the  plaintiff  had  notice  of 
the  defenses  set  up  by  them  when  he  acquired  the  in- 
strument sued  on.  "Prima  facie  the  pleas,  without 
averment  of  such  notice,  presented  a  good  defense,  and 
put  it  upon  plaintiff  to  reply  that  it  purchased  the  note 
in  good  faith,  for  value,  before  maturity,  and  without 
notice  of  the  alleged  infirmity." — Ala.  Nat,  Bank  v. 
Raise}/,  109  Ala.  196,  19  South.  522. 

3.  The  pleas  under  discussion  were  not  demurred  to 
upon  the  ground  that  the  contract  or  agreement  set  up 
by  the  pleas  as  a  defense  was  not  in  writing.  In  our 
opinion,  they  were  not  subject  to  such  ground  of  de- 
murrer, even  if  such  a  ground  had  been  interposed  to 
said  pleas.  The  contract  or  agreement  set  up  in  said 
pleas  does  not,  in  our  opinion,  vary  or  contradict  the 
terms  of  the  instrument  sued  on.  They  simply  set  up 
an  agreement  going  to  the  consideration  of  the  bill,  the 
subject  of  the  suit. — Parker  v.  Bond,  121  Ala.  529,  25 
South.  898 ;  Gillespie  v.  Hester,  160  Ala.  444,  49  South. 
580. 

4.  It  may  be  that  plea  3,  which  is  a  plea  of  failure  of 
consideration,  sets  up  a  peculiarly  improvident  con- 
tract on  the  part  of  the  payees  of  the  bill.  There  is 
nothing,  however,  in  the  pleas  indicating  that  all  the 


Digitized  by 


Google 


7]  OF  ALABAMA.  279 

rCochran  v.  Burdick  Bros.] 

parties  were  not  sui  juris  or  in  any  way  incompetent 
to  enter  into  any  contract  that  was  pleasing  to  them. 
There  is  nothing  in  the  public  policy  of  the  state  pro- 
hibiting such  a  contract,  and  it  is  violative  of  none  of 
its  penal  laws.  As  was  said  by  this  court  in  the  case  of 
Couch  V.  Hutchinson,  2  Ala.  App.  444,  57  South.  75, 
present  term.  "If  there  is  one  thing  which  more  than 
another  public  policy  requires,  it  is  that  men  of  full  age 
and  competent  understanding  shall  have  the  utmost  lib- 
erty of  contracting;  and  that  their  contracts,  when  en- 
tered into  freely  and  voluntarily,  shall  be  held  sacred, 
and  shall  be  enforced  by  courts  of  justice." — Sir  George 
Jessel,  in  Printing,  etc,  Co.  v.  Sampson,  L.  R.  19  llq. 
465.  Plea  3  was  not  subject  to  any  of  the  grounds  of 
demurrer  interposed  to  it. 

5.  Plea  4  is  a  special  plea,  setting  up,  in  substance, 
that  the  bill  or  note  sued  on  was  given  for  certain  goods 
delivered  by  the  payees  to  the  defendants,  with  the  un- 
derstanding that  the  payees  "would  guarantee  that 
within  a  year  from  that  date  the  defendants  would  real- 
ize a  profit  of  33  1/3  per  cent,  on  the  amount  of  the 
said  bill,  and  that  if  said  profit  was  not  so  realized  said 
goods  not  sold  should  be  taken  up  by  the  payees.  De- 
fendants allege  that  such  profit  was  not  realized,  and 
that  at  the  end  of  one  year  from  said  date  the  defendants 
returned  all  of  said  goods  to  the  payee."  The  suffi- 
ciency of  a  plea  is  not  to  be  determined  by  what  the 
pleader  calls  it,  but  by  the  facts  set  out  in  the  plea  as  a 
defense;  and  tested  by  that  rule  the  plea  was  sufficient. 
While  the  plea  does  not  aver  that  the  payees  received  or 
accepted  the  goods  when  they  were  returned,  it  states 
sufficient  facts  to  show  that  the  defendants  performed 
all  that  the  contract  set  up  in  the  plea  required  of  them; 
and  if  they  did  so  they  exonerated  themselves,  regardless 
of  whether  the  payees  performed  their  part  of  the  con- 
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tract  by  accepting  the  goods  or  not. — Sheppard  v.  Fur- 
niss,  19  Ala.  760.  It  seems  to  us  that  if  the  payees,  in 
fact,  failed  to  receive  the  goods  when  returned,  this  mat- 
ter, with  the  reasons  for  so  doing,  should  have  been  set 
up  in  a  special  replication  to  the  plea.  Plea  4  was  not 
subject  to  the  grounds  of  demurrer  interposed  to  it. 

6.  We  have  above  discussed  all  of  the  assignments  of 
err(;r  insisted  upon,  except  the  assignment  which  chal- 
lenges the  action  of  the  court  iu  rendering  judgment 
against  the  defendants  upon  the  verdict  of  the  jury.  The 
record  contains  a  bill  of  exceptions,  which  recites  that 
it  contains  substantially  all  of  the  evidence.  It  ap- 
pears that  the  plaintiff  introduced  the  note  sued  on  and 
rested  his  case.  The  defendants  do  not  appear  to  have 
offered  any  testimony.  The  plaintiff  and  the  defend- 
ants each  asked,  in  writing,  the  affirmative  charge.  The 
court  refused  to  give  the  affirmative  charge  requested  by 
the  plaintiff,  but  gave  the  affirmative  charge  requested 
by  the  defendants.  The  plaintiff  (appellant  here)  does 
not  assign  as  error  for  our  consideration  the  action  of 
the  trial  court  iu  refusing  to  give  the  affirmative  charge 
requested  by  him,  or  in  giving  the  affirmative  charge 
retpiested  by  the  defendants.  Neither  did  the  appellant 
make  any  objection  to  the  verdict  of  the  jury,  or  in  any 
way  object  to  the  rendition  by  the  court  of  a  judgment 
upon  the  verdict.  The  verdict  was  responsive  to  the 
pleas  of  the  defendants,  and  the  judgment  is  in  the 
usual  and  customary  form.  There  was  no  motion  for  a 
new  trial,  and  the  appellant  for  the  first  time,  in  this 
court,  complains  of  said  judgment. 

The  alx)ve  sitimtion  is  due,  not  to  any  oversight  of 
the  appellant,  but,  as  we  apprehend,  because  it  was  his 
real  purpose  to  stake  his  chances  of  a  reversal  upon  the 
errors  assigned  by  him  on  the  rulings  of  the  court  upon 
the  pleadings,  and  on  the  action  of  the  trial  court  in 
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reDderiDg  judgment  upon  a  verdict  which,  while  re- 
sponsive to  the  defendant's  pleas,  is  not  shown  to  have 
been  supported  by  the  evidence  in  the  case. 

Conceding  that  the  trial  court  committed  a  blunder 
when,  under  the  undisputed  evidence,  it  charged  the 
jury  that  if  they  believed  the  evidence  they  must  find  for 
the  defendants,  nevertheless  the  verdict  of  the  jury  was 
in  exact  accord  with  the  evidence  under  the  law,  as  the 
law  was  given  them  in  charge  by  the  court.  The  jury^ 
therefore,  followed  their  plain  duty  when  they  returned 
a  verdict  in  favor  of  the  defendants.  The  judgment  of 
the  court  for  the  defendants,  being  unobjected  to,  fol- 
lowed as  a  matter  of  course.  The  appellant  properly 
reserved  the  right  to  have  the  action  of  the  trial  court 
in  refusing  to  give  the  affirmative  charge  requested  by 
him,  and  in  giving  the  affirmative  charge  requested  by 
the  defendants,  to  the  jury  reviewed  by  this  court.  This 
he  refuses  to  do  by  striking  from  the  record  the  assign- 
ments of  error  presenting  those  questions.  It  is  there- 
fore our  plain  duty  to  disregard  everything  contained 
in  the  bill  of  exceptions,  except  that  it  shows  that  no 
evidence  was  offered  by  the  defendants;  that  the  evi- 
dence offered  by  the  plaintiff  was,  if  believed,  sufficient 
to  have  authorized  a  verdict  in  his  favor  for  the  amount 
sued  for  in  his  complaint;  that  he  made  no  objection  to 
the  verdict  rendered  by  the  jury;  that  the  verdict  was 
responsive  to  the  defendants'  pleas;  and  that  no  objec- 
tion of  any  sort  was  made  by  appellant  to  the  judgment 
of  the  trial  court  pronounced  upon  the  verdict. 

The  above  being  the  situation,  the  appellant  has 
waived  his  right  to  complain  that  the  verdict  of  the 
jury  was  not  supported  by  the  evidence,  and  that  the 
judgment  was  therefore  erroneous;  and  the  record,  on 
this  subject,  presents  nothing  to  us  for  review. — Wood- 


Digitized  by 


Google 


282  COURT  OF  APPEALS  [Vol. 

I  Oil  ha  ba  Coal  Company  v.  Haiiby.] 

raw  i\  titate,  170  Ala.  87,  54  South.  191;  Jones  v.  Utate, 
2  Ala.  App.  240,  57  South.  62. 
Affirmed. 

ON  REHEARING. 

PER  CURIAM. — On  application  for  rehearing  the 
ease  of  Rice  v.  Gilbreath,  119  Ala.  424,  24  Stouth.  421,  is, 
for  the  first  time  in  any  of  the  briefs  filed  in  the  case, 
eited,  and  it  is  urged  upon  us  by  appellant's  counsel  as 
an  authority  against  the  sufficiency  of  plea  numbered 
three,  referred  to  in  our  original  opinion.  The  demurrer 
here,  however,  does  not  raise  the  point  upon  which  a 
similar  plea  was  there  held  bad.  The  sufficiency  of  pleas 
is  to  be  tested  alone  by  the  demurrers  Interposed,  and 
pleas  will  not  he  held  bad  on  grounds  not  pointed  out  in 
tlie  demurrer. 

Application  for  rehearing  overruled. 


C'ahaba  Coal  ('onipaiiy  r.  Haiiby. 

Assumpsit. 
(Decided   January   21,    1913.     fil    South.   33.) 

Accord  and  Satiftf action ;  Pleading. — Where  the  action  was  for 
balance  of  salary  as  superintendent  of  defendant's  coal  mine,  a  plea 
alleglns  that  no  fixed  sum  was  asrreed  on  as  a  salary  when  plaintiff 
entered  defendant's  employ,  and  that  it  was  plaintiff's  duty  to 
compile,  or  caupe  to  he  comi)lled,  sheots  shoMnp:  the  daily  cost  of 
coal,  and  that  the  sheets  compiled  and  insi)ected  and  forwarded  by 
plaintiflf,  without  objection  embraced  tlie  item  of  his  salary,  and 
that  such  amount  was  paid  by  defendant  to  plaintiff  from  time  to 
time  without  objection  i)y  plaintiff,  was  not  sufficient  as  a  plea  of 
accord  and  satisfaction,  in  that  it  failed  to  aver  that  the  payment 
was  made  or  received  in  full  satisfaction  of  the  account  sued  on. 


Appeal  from  Birmingham  City  Court. 
Heard  before  Hon.  H.  A.  Sharps. 
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Action  by  John  D.  Han  by  against  the  Cahaba  Coal 
Company  in  assumpsit.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

The  fourth  special  plea  is  as  follows:  "Defendant 
avers  that  there  has  been  an  accord  and  satisfaction  of 
said  demand  between  plaintiflP  and  defendant  in  this: 
That  said  demand  arises  out  of  the  employment  of  the 
plaintiff  by  the  defendant  as  superintendent  or  fore- 
man of  defendant's  coal  mine  at  Corydon,  Ky.,  and  is 
an  action  to  recover  an  alleged  balance  due  for  wages 
or  salary  earned  by  plaintiff  in  the  capacity  aforesaid; 
that  on  entering  defendant's  employ  no  fixed  sum  was 
agreed  upon,  the  parties  agreeing  that  the  plaintiff 
should  be  accorded  an  opportunity  to  produce  results 
satisfactory  to  the  defendant;  and  that  his  wages  or 
salary  should  likewise  be  such  sum  as  would  be  satis- 
factory to  the  defendant.  Defendant  further  avers  that 
part  of  plaintiff's  duties  were  to  compile,  or  cause  to  be 
compiled,  cost  sheets,  showing  the  daily  cost  of  coal  at 
said  mine,  which  said  cost  sheets  embraced  the  item  of 
plaintiff's  salary  as  part  of  the  cost  of  the  coal  mine; 
that  the  amount  of  plaintiff's  salary  shown  by  said 
daily  cost  sheet,  which  was  inspected  and  forwarded 
without  objection  on  the  part  of  plaintiff,  was  paid  to 
plaintiff,  without  objection  on  his  part;  therefore  de- 
fendant avers  that  there  had  been  an  accord  and  satis- 
faction between  plaintiff  and  defendant  as  to  said  de- 
mand for  wages  or  salary." 

The  demurrers  were  that  the  plea  fails  to  set  forth 
the  necessary  elements  and  facts  constituting  an  accord 
and  satisfaction  between  these  parties:  "Said  plea 
fails  to  allege  or  show  that  the  wages  or  salary  alleged 
to  have  been  put  upon  the  cost  sheets  by  plaintiff,  and 
alleged  to  have  been  paid  by  defendant,  were  in  full  of 
plaintiff's  demand  against  the  defendant.     Said  plea  is 
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inconsistent  in  alleging  that  no  fixed  salary  was  agreed 
on  between  the  parties,  and  yet  alleging  that  the  cost 
sheet  fixed  a  salary,"  etc. 

Campbell  &  Johnson,  for  appellant.  The  plea  was 
sufficient  in  law  and  the  demurrers  should  have  been 
overruled  whether  it  be  held  to  be  a  plea  of  accord  and 
satisfaction  or  to  set  up  facts  in  estoppel. 

Vassab  L.  Allen,  for  appellee.  The  court  properly 
sustained  demurrers  to  the  plea,  and  there  is  no  error 
in  the  record. 

PELHAJI,  J. — The  error  assigned  and  insisted  upon 
by  appellant  is  that  the  court  sustained  the  plaintiff's 
demurrers  to  defendant's  fourth  special  plea.  This  plea 
attempts  to  set  up  a  discharge  of  the  contract  or  de- 
mand sued  upon  by  what  is  termed  in  the  body  of  the 
plea  an  "accord  and  satisfaction."  It  is  not  averred  in 
the  plea  that  the  sum  included  as  salary  in  the  "cost 
sheet"  prepared  or  inspected  by  plaintiff  was  paid  by 
the  defendant  or  received  by  the  plaintiff  in  full  satis- 
faction of  the  demand  sued  upon.  The  plea  was  in  bar 
of  plaintiff's  action;  and,  construing  the  plea  most 
strongly  against  the  pleader,  the  payment  averred  to 
have  been  made  was  but  a  partial  payment,  and  no  bar 
to  an  action  to  recover  the  balance  due. 

The  plea  is  not  good  as  showing  an  accord  and  satis- 
faction; nor  does  it  aver  suflftcient  facts  setting  up  an 
estoppel.  The  demurrers  pointed  out  the  defects  in  the 
plea,  and  were  properly  sustained. 

Affirmed. 
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Tarrant,  Tax  Collector,  v.  Bessemer 
National  Bank. 

Assumpsit 

(Decided  December  17,  1912.     Rehearing  denied  January   13,   1913 
61  South.  47.) 

1.  Banks  and  Banking;  National  Banks;  Nature. — National  banks 
are  apents  of  the  general  government  to  aid  In  the  administration 
of  a  branch  of  the  public  service,  and  are  constitutionally  author- 
ized as  a  proi)er  exercise  of  the  power  of  Congress,  incidental  or 
implied. 

2.  Taxation;  National  Banks;  Capital  Stock;  Power  of  State. — 
The  revised  statutes  of  the  Inited  States,  section  5219,  not  only 
furnishes  the  authority  to  the  state  to  tax  the  property  or  stock 
of  a  national  bank,  but  also  prescribes  the  limitations  on  the  exer- 
cise of  that  power. 

3.  Sai/i<^.— Subdivision  8,  section  2082,  Code  1007,  does  not  i)ermlt 
a  deduction  from  the  value  of  the  capital  stock  of  the  amoinits 
invested  by  the  bank  in  exempt  bonds  of  the  state,  and  when  so 
construed,  the  statute  is  a  lawful  exercise  of  the  power  to  tax 
national  banks,  and  the  shares  thereof  conferred  by  section  r>210, 
Revised  Statutes,  I'nited  States. 

4.  Same;  Stork;  Statutory  Provision.^. — Subdivision  8.  section 
2082,  Code  1907.  in  making  the  bank  liable  for  the  tax  assessed  on 
the  stock  to  the  person  In  whose  name  the  share  stands  on  the 
books  of  the  I  ank,  does  not  impose  a  tax  on  the  bank,  and  does 
not  conflict  with  the  provisions  of  section  5219,  Revised  Statutes 
T'nited  States. 

5.  Same;  Statutes;  Validity. — The  fact  that  subdivision  9  of  sec- 
tion 2082,  Code  1907.  exempts  in  addition  to  the  taxable  real  estate, 
of  corporations  other  than  banks,  also  the  taxable  value  of  the 
personal  property  thereof,  does  not  render  subdivision  8  of  said 
section  invalid  as  authorizing  discrimination  in  the  taxation  of  the 
national  banks  in  violation  of  section  5219,  Revised  States  I'nited 
States,  since  the  business  of  such  other  corporations  docs  not 
necessarily  come  in  competition  w^lth  the  l)usiness  of  banks,  and 
there  is  no  substantial  difference  in  the  result  in  the  api)lication  of 
either  method  either  to  the  state,  corporation,  banks  or  stockholders. 

0.  f?awr.— Subdivision  8,  section  2082,  Code  1907,  although  con- 
strued so  as  not  to  allow  a  deduction  of  the  amount  investi;d  by 
banks  in  exempt  bonds  of  the  state,  does  not  discriminate  in  favor 
of  private  individuals  owning  exempt  bonds  and  competing  with 
national  lanks  in  carrying  on  a  banking  business,  since  the  bank 
Itself  obtains  the  benefit  of  the  exemptions  in  that  its  personal 
property  is  not  taxable. 
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Appeal  from  Birmingham  City  Court. 

Heard  before  Hon.  C.  C.  Nesmith. 

Action  by  the  Bessemer  National  Bank  against 
George  B.  Tarrant,  Tax  Collector,  to  recover  taxes  paid. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Re- 
versed and  remanded. 

The  complaint  is  as  follows:  "The  plaintiff,  the  Bes- 
semer National  Bank,  which  is  a  banking  association, 
organized  under  the  laws  of  the  United  States,  claims 
of  the  defendant,  George  B.  Tarrant,  the  sum  of  |260 
for  that  heretofore,  to-wit,  on  the  22d  day  of  December, 
1910,  taxes  amounting  to  $957.78  were  assessed  by  the 
tax  assessor  of  Jefferson  county  against  plaintiff  on  the 
shares  of  its  capital  stock  for  the  year  1910,  and  the 
assessed  value  upon  said  shares  were  $73,675;  that  the 
aggregate  amount  or  sum  at  which  the  whole  of  such 
shares  were  assessed  was  |83,000 ;  that,  in  arriving  at  the 
assessed  value  of  such  shares,  the  sum  of  $9,325,  being 
the  sum  at  which  the  real  property  of  the  plaintiff"  was 
returned  for  taxation  for  the  year  1910,  was  deducted 
from  said  sum  of  $83,000,  and  plaintiff  avers  that  plain- 
lift'  returned  for  taxation,  for  the  said  year  of  1910, 
cetrain  real  property  of  the  value  of  $9,325;  and  that 
in  making  a  return  of  this  property  to  the  said  assessor, 
to  eiiahle  him  to  ascertain  the  amount  at  which  its  shares 
of  stock  should  be  assessed,  and  on,  to-wit,  the  22d  day 
of  Decemhen  1910,  the  plaintilf  showed  and  stated  to 
the  said  assessor  that  it  held  $20,000  of  the  bonds  of  the 
slate*  of  Alabama,  and  claimed  and  insisted  that  these 
bonds  were  not  subject  to  taxation,  and  that  the  amount 
ther(M)f  should  be  deducted  from  the  amount  at  which 
said  shares  should  be  assessed.  And  plaint itt*  avers 
that,  in  ascertaining  the  anumnt  at  which  wiid  shares 
should  be  assessed,  there  was  included  by  the  said  asses- 
sor the  amount  of  said  bonds,  to-wit,  $20,000,  held  and 
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owned  by  the  plaintiff,  and  no  exemption  was  made  in 
said  assessment  of  said  shares  of  capital  stock  for  and 
on  account  of  said  bonds,  and  that  the  said  sum  at  which 
the  said  shares  of  stock  were  assessed  included  the  said 
sum  of  $20,000  of  Alabama  state  bonds,  and  that  no  ex- 
emption was  allowed  in  assessing  said  shares  for  or  on 
account  of  the  said  Alabama  state  bonds,  which  aggre- 
gated the  said  sum  of  |20,000;  And  plaintiff  avers  that 
after  the  said  assessment  had  been  made,  as  aforesaid, 
and  without  the  allow^ance  of  any  exemption  for  or  on 
account  of  the  said  bonds,  and  on,  to-wit,  the  2d  day  of 
February,  1912,  plaintiff,  under  protest  and  under  du- 
ress, paid  to  defendant,  who  was  then  and  is  now  tax 
collector  of  the  said  county  of  Jefferson,  in  the  state  of 
Alabama,  the  said  sum  of  $1,079,  Avhich  included  |121.22 
as  taxes  on  the  real  estate  of  plaintiff,  assessed  as  afore- 
said, and  $957.78  as  taxes  on  the  said  shares  of  capital 
stock  of  plaintiff;  and  the  defendant  refused  to  allow 
any  exemption  on  a(*count  of  said  state  bonds,  and  re- 
quired payment  of  the  whole  tax  assessed,  as  aforesaid, 
by  the  assessor  upon  said  shares  of  tlie  capital  stock, 
Avhicli  said  payment  of  tax  was  made  by  tlic  plaintiff 
under  protest  and  under  duress,  as  afoiesaid;  and  plain- 
tiff then  and  tluM-e  <;av(»  notici^  and  warning-  to  the  said 
defendant  tax  colh^ctor,  as  aforesaid,  that  it  w'ould  enter 
suit  to  r(M'()V(4'  back  the  said  sum  of  ii?2()0,  which  was 
the  amount  of  taxes  assessed  upon  the  .*>20,000  of  value, 
hinn<j^  the  ainonnt  and  value  of  said  bonds,  included  in 
tli(»  said  assessuHMit  of  said  shares  by  tii(^  said  assessor, 
and  for  which  no  exemption  had  been  or  was  allowe<l, 
the  same  beinjj^,  at  all  the  several  times  aforesaid,  in- 
vested in  Alabama  state  bonds,  and  held  and  owned  by 
plaintiff  at  the  time  of  said  assessment,  and  at  the  time 
of  said  payment ;  and  said  amount  sued  for  is  not  in  the 
hands  of  said  defendant." 
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The  demurrers  were  as  follows : 

^*(1)  It  appears  from  said  complaint  that  the  value 
nf  the  shares  of  plaintiff  assesed  by  defendant  was 
properly  assessed. 

"(2)  It  nowhere  appears  from  said  complaint  that  any 
tax  was  assessed  against  the  bonds  of  the  state  of  Ala- 
J)ama  owned  by  the  complainant. 

^'(3)  It  appears  that  the  tax  assessed  was  a  tax 
ngainst  the  value  of  the  shares  of  the  complainant  com- 
pany. 

"(4)  The  tax  assessed  against  said  shares  is  a  tax 
against  their  value,  and  not  a  tax  against  the  separate 
elements  which  in  the  aggregate  make  the  value  of  the 
shares. 

"(5)  It  nowhere  appears,  from  the  complaint,  that 
any  assessment  was  made  against  any  exempt  property, 
as  such. 

"(6)  It  does  not  appear  from  said  complaint  that 
plaintiff  is  assessed  with  any  tax. 

"(7)  The  tax  assessed  is  not  a  tax  against  i)hiintitf, 
but  a  tax  against  the  shareholders  of  plaintiff. 

"(8)  It  does  not  appear  that  plaintiff  is  in  any  posi- 
tion to  complain  of  the  assessment." 

R.  (\  BRiCKBFiL,  Attorney  General,  and  Thomas  H. 
Seay,  Assistant  Attorney  General,  for  the  State.  If  the 
opinion  in  the  case  of  FAmtcood  G.  Co,  i\  Tarrant,  170 
Ala.  459,  is  applicable  to  the  questions  involved  here, 
then  the  judgment  of  the  court  below  is  correct.  The 
contention  is  that  the  appellee  is  not  in  a  position  to 
complain  of  the  asvsessment  made  against  the  owners  of 
its  shares  of  stock  for  the  reason  that  there  is  no  as- 
sessment against  it,  and  although  the  corporation  is  re- 
sponsible for  the  tax,  ample  security  is  given  to  the 
^corporation    for   reimbursement. — Subd.    8,    sec.    2082, 
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Code  1907.  The  distinction  between  shares  of  stock  and 
the  capital  stock  of  a  corporation  has  always  been  made 
whenever  that  question  has  been  presented  to  the  courts. 
— McGuire  v.  Bd.  of  Rev.,  71  Ala.  401 ;  Com.  F.  I.  Co.  v. 
B.  of  Rev.,  99  Ala.  1;  Stonewall  I.  Go.  v.  The  State,  89 
Ala.  335;  151  Ala,  557;  161  U.  S.  134;  161  U.  S.  149; 
Judson  on  Taxation,  p.  93.  The  right  of  taxation  and 
limitation  of  power  in  the  state  to  tax  national  banks 
is  conferred  by  section  5219,  Rev.  St.  U.  S.,  and  subd.  8, 
sec.  2082,  Code  1907,  is  not  in  conflict  therewith  when 
properly  construed. 

Campbell  &  Johnston,  for  appellee.  The  real  ques- 
tion is  whether  or  not  in  assessing  the  shares  of  capital 
stock  of  a  bank  for  taxation  and  in  ascertaining  the 
value  of  shares  for  taxation,  the  assessor  should  deduct 
from  the  value  of  the  shares  assessed  as  ascertained  by 
him,  the  value  or  amount  of  Alabama  state  bonds  owned 
by  the  bank  as  part  of  its  assets.  Alabama  state  bonds 
are  exempt  from  taxation,  and  this  exemption  is  against 
indirect  as  well  as  direct  taxation,  and  the  appellee  in 
this  case  should  not  have  been  required  to  pay  taxes  for 
its  stockholders  upon  so  much  of  the  value  of  the  shares 
as  is  represented  by  the  state  bonds  owned  by  the  cor- 
poration.— Elmwood  C.  Co.  v.  Tarrant,  54  South.  188; 
State  V.  Stonetcall  I.  Co.,  89  Ala.  339.  Subdivision  8  of 
section  2082,  must  be  construed  in  pari  materia  with 
the  balance  of  the  law  applying  to  taxation. — State  v. 
St07ietmll  I.  Co.,  swpra. — ^Where  a  corporation  or  its 
capital  stock  is  exempt  from  taxation,  the  exemption 
applies  in  favor  of  the  shareholders. — Stat4^  v.  Stone- 
wall I.  Co.,  supra;  95  U.  S.  697;  117  U.  S.  129;  23  N.  J. 
L.  592.  Where  the  corporation  must  pay  the  tax  be- 
cause so  required  by  the  statute,  and  if  the  corporation 
on  a  direct  tax  would  not  be  required  to  pay  tax  on  its 
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state  bonds,  its  shareholders  are  by  indirection,  so  to 
speak,  required  to  pay  tax  on  these  bonds  which  are 
otherwise  exempt,  contrary  to  the  spirit  of  the  statute. 
— Elmwood  C.  Co.  v.  Tarrant,  sujyra;  47  Atl.  100.  To 
give  the  construction  to  the  statute  sought  by  the  state 
would  be  to  bring  it  in  direct  conflict  with  the  provisions 
of  section  5219,  U.  S.  Rev.  St.,  and  would  give  it  the  ef- 
fect of  taxing  corporate  property. — H&me  8.  Ba/nk  v. 
Des  Moines,  205  U.  8.  510. 

THOMAS,  J.-^The  complaint  follows  substantially 
that  in  Ehmoood  Cem.  Co.  v,  Tarrant,  170  Ala.  459,  54 
South.  186.  It  states  the  facts,  and  the  reporter  will  set 
it  out,  together  with  the  demurrers  thereto.  The  over- 
ruling of  the  latter  is  the  only  ground  of  error  assigned. 
They  raise,  as  concede<l  by  both  sides  in  brief,  substan- 
tially but  two  questions,  only  one  of  which,  in  the  view 
we  take  of  the  case,  is  necessary  to  be  decided.  This  in- 
volves a  construction  of  our  revenue  laws. 

It  will  be  observed  that  the  appellee,  plaintiff  below, 
is  a  banking  corporation  organized  under  and  chartered 
by  the  laws  of  the  United  States.  The  question  here 
consi<lered  is  whether  or  not  that  portion  of  its  capital 
stock,  which  is  invested  in  exempt  lM)uds  of  the  state  of 
Alabama,  should,  in  tlie  assessment  for  taxation  of  its 
shares  of  stock  against  the  respective  shareholders  un- 
der section  2082,  suM.  8,  of  the  Code,  be  deducted  from 
the  total  value  of  those  shares  first,  l)efore  assessing  such 
shares  for  taxation,  so  that  the  assessment  would  be  on 
the  value  of  those  shares,  as  reduced  by  such  deduction. 
The  iax  assessor  and  collector  declined  to  permit  the 
reduction,  but  assessed  and  collected,  under  protest 
from  the  bank,  who,  under  the  statute  cited  above,  is 
required  to  pay  it  for,  the  shareholders^  the  tax  upon 
the  value  of.  the  shares,  unreduced,  as  that  value  was^ 
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by  any  deduction  for  the  value  of  the  said  exempt  state 
bonds.  Hence  this  suit  by  the  bank  to  recover  back  so 
much  of  the  tax  as  they  contend  should  have  been  taken 
off  on  account  of  the  value  of  such  exempt  state  bonds, 
held  and  owned  by  the  bank  as  such,  and  not  by  the 
shareholders. 

Said  subdivision  8  of  said  section  2082  of  the  Code  of 
Alabama,  under  which  the  assessment  was  made  and  by 
which  it  is  to  be  justified,  if  at  all,  thus  provides: 
"Every  share  of  any  incorporated  bank  of  this  state, 
etc.,  or  of  the  United  States,  shall  be  assessed  and  col- 
lected in  the  city,  town  or  village  where  such  bank  is 
located,  and  such  share  shall  be  assessed  at  its  actual 
market  value  to  the  person  in  whose  name  such  share 
stands  on  the  books  of  the  bank,  and  not  to  the  bank 
or  corporation.  The  president  or  cashier  ♦  ♦  ♦  shall 
make  out  and  return  under  oath  to  the  assessor  ♦  ♦  ♦ 
a  list  showing  the  total  number  of  shares  of  the  capital 
stock  of  such  bank,  the  full  name  and  residence  of  every 
shareholder  as  far  as  known,  the  actual  market  value  of 
such  shares,  the  par  value,  thereof,  etc.,  *  *  *  and 
the  value  of  the  shares  as  shown  by  the  books  of  the 
corporation,  etc.;  and  such  president  or  cashier  shall, 
at  the  same  time,  return  to  the  assessor  ♦  *  *  a 
sworn  statement  of  all  real  estate  owned  by  the  bank 
situated  in  this  state  and  the  value  thereof  as  assessed 
for  taxation  the  same  year,  and  thereupon  the  assessor 
shall,  after  passing  on  such  assessment,  deduct  from 
the  amount  or  sum,  at  which  the  whole  of  the  shares  are 
assessed,  the  amount  or  sum  at  which  the  real  estate  of 
,the  bank  situated  in  this  state  is  assessed  for  taxation; 
and  the  residue  of  values  remaining  after  such  deduc- 
tion shall  be  the  assessed,  value  of  thi^  whole  of  such 
shares^  and  such  residue,  disrided  by  the  whole  nuniber 
of  shares,  shall  constitute  the  value  of  each  share  for 
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taxation;  and  the  bank  shall  pay  for  the  shareholder 
the  tax  assessed  against  such  shares^  and  no  other  deduc- 
tion shall  be  made  from  the  value  of  such  shares  except 
the  value  of  the  real  estate  of  the  bank  situated  in  this 
state  as  assessed  for  taxation  the  same  year.  And  all  tax 
assessors,  courts  of  county  commissioners,  etc.,  and 
all  other  courts  are  prohibited  from  making  any  deduc- 
tion from  the  value  of  such  shares,  except  such  assessed 
value  of  the  real  estate  owned  by  such  bank.  It  is  the 
intent  and  meaning  of  this  subdivision  that  the  real  es- 
tate of  every  such  bank  shall  be  assessed  for  taxation 
against  the  bank  as  other  real  estate  in  this  state  is  as- 
sessed to  the  owners  thereof,  and  that  the  bank  shall 
pay  the  taxes  thereon,  and  that  the  shares  shall  be  as- 
sessed for  taxation  against  the  shareholders  at  their 
actual  market  value  after  deducting  therefrom  the  as- 
sessed value  of  the  real  estate  of  the  bank,  and  that  the 
bank  shall  pay  for  the  shareholders  respectively  the  tax 
so  assessed  against  their  shares.  *  *  *  It  shall  be 
no  ground  of  objection,  however,  to  such  assessment  of 
shares  that  it  is  entered  on  the  assessment  book  in  the 
name  of  the  bank."  This  subdivision  of  said  section,  it 
will  be  observed,  applies  to  the  assessment  of  all  bank 
shares,  whether  the  bank  be  a  national  bank,  as  this  is, 
or  only  a  state  bank  or  banking  association,  and  fur- 
nishes the  only  direction  found  in  the  statutes  of  this 
state  as  to  how  and  in  what  way  the  assessment  of  such 
shares  shall  be  made.  This  subdivision  is  clear  and  un- 
ambiguous, and  expressly  forbids,  in  terms,  that  "he 
who  runs  may  read  and  understand"  the  deduction  of 
any  of  the  assets  of  the  bank — whatever  be  their  class 
or  character,  whether  exempt  or  not  exempt — ^from  the 
value  of  the  shares  to  be  assessed  against  the  stock- 
holder, except  the  real  estate  owned  by  such  banks. 
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The  appellee  bank,  however,  contends  that  the  section 
is  to  be  read  in  connection  with  other  sections  of  the 
Revenue  Code  in  pari  materia,  and  that  unless  so  read, 
the  appellee  will  be  deprived  of,  and  denied  exemption 
from,  taxation  of  its  state  bonds  specifically  exempted 
by  section  2061  of  the  Code.  We  do  not  think  this  posi- 
tion well  taken.  A  brief  survey  of  the  law,  as  construed 
by  the  United  States  Supreme  Court,  bearing  on  the 
power  of  the  state  to  tax  the  property  of  national  banks, 
and  the  distinction  drawn  by  that  court  between  the 
property  of  the  bank  and  the  property  of  the  share- 
holder, will,  we  think,  demonstrate  clearly  that  the  Leg- 
islature of  this  state  specifically  intended,  in  the  pas- 
sage of  said  section  2082,  subd.  8,  to  make  it  the  sole 
guide  for  determining  what  property  of  the  bank  was  to 
be  taken  oflf  of  the  value  of  its  shares  before  they  were 
assessed  against  the  shareholders;  and  that  they  in- 
tended, as  in  the  section  practically  expressed,  that  no 
personal  property  whatever — not  even  exempt  bonds, 
whether  state  or  national — should  be  taken  oflf;  and 
that  this  was  a  proper  exercise  of  the  legislative  power ; 
and  that  such  an  exercise  of  it  does  not  deprive  the 
bank  of  its  exemption  from  taxation  of  the  bonds,  either 
state  or  national,  held  by  it,  but  saves  the  exemption  in 
that  no  personal  property  whatever  of  the  bank  is  taxed 
at  all  by  that  section  or  in  the  other  laws  of  this  state. 

National  banks  are  instruments  or  agents  of  the  gen- 
eral government,  designed  to  aid  in  the  administration 
of  an  important  branch  of  the  public  service;  and  they 
are  appropriate  means  to  that  end,  constitutionally  au- 
thorized, as  a  proper  exercise  of  the  incidental  or  im- 
plied powers  of  Congress. — Farmers^  Nat  Bank  v. 
Bearing,  91  U.  S.  29,  23  L.  Ed.  196. 

The  power  of  the  state  to  tax  their  property  or  their 
shares  is  derived  from  the  legislative  permission  of 
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CoDgress. — McGuire  v.  Board  of  Rev.,  71  Ala,  413; 
People  vt.  Werner,  100  U.  S.  539,  25  L.  Ed.  705;  Farm- 
er's Nat.  Bank  v.  Bearing,  su/pra.  And  necessarily  so, 
for  "the  power  to  tax  involves  the  power  to  destroy" ;  and 
therefore,  if  Congress  could  not  prevent  or  restrain  the 
state  from  or  in  the  exercise  of  such  a  power,  the  state 
by  its  exercise  could  so  discriminate  as  to  drive  national 
banks  out  of  existence,  and  thereby  defeat  and  render 
useless  the  power  existing  in  Congresa  to  create  them. — 
MoCullough  v.  Manjland,  4  Wheat  436,  4  L.  Ed.  579. 
Congress,  however,  has  granted  to  the  state  the  power  to 
tax  the  shares  and  real  estate  of  such  institutions;  but 
in  the  act  which  confers  the  power  is  found  also  the 
limitations  upon  its  exercise. — Section  5219  of  Revised 
Statutes  of  U.  S.  (U.  S.  Comp.  St.  1901,  p.  3502;  Peo- 
pie  V.  Weaver,  100  U.  S.  539,  25  L.  Ed.  705. 

Said  section  5219  of  the  Revised  Statutes  of  the 
United  States,  just  cited  as  the  authority  of  the  state  to 
tax,  thus  reads:  "Nothing  herein  [referring  to  preced- 
ing sections]  shall  prevent  all  the  shares  of  national 
banks  from  being  included  in  the  valuation  of  the  per- 
sonal property  of  the  owner  or  holder  of  such  shares,  in 
assessing  taxes  imposed  by  the  authority  of  the  state 
within  which  the  bank  is  located ;  but  the  Legislature  in 
each  state  may  determine  and  direct  the  manner  and 
place  of  taxing  all  the  shares  of  national  banking  asso- 
sications  located  within  the  state,  subject  only  to  two 
restrictions,  that  the  taxation  shall  not  be  at  a  greater 
rate  than  is  assessed  upon  other  moneyed  capital  in  the 
hands  of  individual  citizens  of  such  state,  and  that  the 
shares  of  any  such  bank  owned  by  non-residents  of  any 
state  shall  be  taxed  in  the  city  or  town  where  the  bonk 
is  located,  and  not  elsewhere.  Nothing  herein  shall  be 
construed  to  exempt  the  real  estate  of  such  banks 
from  either  state,  county,  or  municipal  taxes,  to  the 
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same  extent^  according  to  its  value,  as  other  real  prop- 
erty is  taxed."  This  section  alone  furnishes  the  measure 
of  the  power  of  a  state  to  tax  national  banks,  their  prop- 
erty, or  their  shares.  By  its  unambiguous  provisions, 
the  power  is  confined  to  a  taxation  of  the  shares  of  its 
stock  in  the  names  of  and  against  the  shareholders,  and 
to  an  assessment  of  the  real  estate  in  the  name  of  and 
against  the  bank  itself. — Owenshoro  Nat.  Bank  i7.  Owens- 
horo,  173  U.  S.  664, 19  Sup.  St.  537,  43  L.  Ed.  850  ;Albiir 
querque  First  Nat.  Bank  v.  Albright,  208  U.  S.  548,  28 
Sup.  Ct.  349,  52  L.  Ed.  614.  The  necessary  effect  is  to 
forbid  and  prevent,  of  course,  the  state  from  assessing 
or  taxing  at  all  any  of  the  personal  property  of  such 
institutions. — Rosenblatt  v.  Johnston,  104  U.  S.  462,  L. 
Ed.  832.    And  the  state  does  not  attempt  to  do  so. 

Code  of  Alabama,  §  2082,  subd.  8,  hereinbefore  set  out, 
as  will  appear  from  only  a  casual  reading  of  it,  taxes 
only  the  real  estate  of  the  bank,  and  does  not  tax  at  all 
its  personal  property.  If  it  does  not  tax  any  of  its  per- 
sonal property,  then  it  certainly  does  not  tax  any  of  the 
exempt  bonds  held  by  it;  and  appellee's  contention  is 
without  merit.  It  is  true  that  the  section  taxes  the  shares 
of  stock  in  the  bank;  but  it  does  so  upon  an  assessment 
against  the  shareholder,  and  on  the  theory  that  these 
shares  are  not  the  property  of  the  bank,  but  the  property 
of  the  shareholders,  respectively,  as  individuals.  In  the 
assessment  of  these  shares  against  the  shareholders,  they 
are  by  the  state  statute  allowed  a  deduction  for  the  real 
estate  assessed  against  the  bank;  but  this  is  a  matter  of 
legislative  grace,  and  not  a  right  that  they  could  demand 
under  the  federal  statute  hereinbefore  quoted.  This  fed- 
eral statute  has  received  very  careful  consideration  by 
the  Supreme  Court  of  the  United  States,  wherein  they 
have  clearly  pointed  out  that  a  tax  against  a  shareholder 
on  his  shares  in  a  bank  is  not  a  tax  on  the  personal  prop- 
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erty  of  the  bank,  and  that  therefore  the  state  has  the 
power,  under  said  federal  statute,  to  tax  such  shares 
against  the  shareholder,  without  allowing  any  deduction 
from  their  value  on  account  of  exempt  United  States 
bonds  owned  by  the  bank. 

In  Van  Allen  v.  Assessors,  3  Wall.  581,  18  L.  Ed.  229, 
that  court  says:  "The  main  and  important  question 
involved,  and  the  one  which  has  been  argued  at  great 
length  and  with  eminent  ability,  is  whether  the  state 
possesses  the  power  to  authorize  the  taxation  of  the 
shares  of  these  national  banks  in  the  hands  of  stock- 
holders, when  the  whole  capital  of  the  banks  is  invested 
in  exempt  stock  and  bonds  of  the  United  States.  The 
court  are  of  opinion  that  this  power  is  possessed  by  the 
state,  and  that  it  is  due  *  *  *  to  the  public  interest 
involved  that  the  question  should  be  finally  disposed  of. 
We  shall  proceed,  therefore,  to  state,  as  briefly  as  practi- 
cable, the  grounds  and  reasons  which  have  led  to  this 
judgment.  ♦  ♦  ♦  The  tax  on  the  shares  is  not  a  tax 
on  the  capital  of  the  bank.  The  corporation  is  the  legal 
owner  of  all  the  property  of  the  bank,  real  and  personal, 
and  within  the  powers' conferred  upon  it  by  the  char- 
ter, and  for  the  purposes  for  which  it  was  created,  can 
deal  with  the  corporate  property  as  absolutely  as  a 
private  individual  can  deal  with  his  own.  This  is  fa- 
miliar law,  and  can  be  found  in  every  work  that  may  be 
opened  on  the  subject  of  corporations.  ♦  ♦  ♦  The 
individual  members  of  the  corporation  are  no  doubt 
interested  in  one  sense  in  the  property  of  the  corpora- 
tion, as  they  may  derive  individual  benefits  from  its  in- 
crease, or  loss  from  its  decrease;  but  in  no  legal  sense 
are  the  individual  members  the  owners  of  the  corporate 
property.  The  interest  of  the  shareholder  entitles  him 
to  participate  in  the  net  profits  earned  by  the  bank  in 
the  employment  of  its  capital,  during  the  existence  of 
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its  charter,  in  proportion  to  the  number  of  his  shares, 
and,  upon  its  dissolution  or  termination,  to  his  propor- 
tion of  the  property  of  the  corporation  that  may 
remain  after  the  payment  of  its  debts.  This  is 
a  distinct  independent  interest  or  property,  held  by 
the  shareholder,  like  any  other  property  that  may  belong 
to  him.  Now,  it  is  this  interest  which  the  act  of  Con- 
gress [hereinbefore  set  out]  has  left,  subject  to  taxation 
by  the  states  under  the  limitations  therein  prescribed.'^ 
This  case  has  been  repeatedly  cited  and  ever  since  fol- 
lowed by  the  same  court. — People  v.  Tax,  4  Wall.  244, 18 
L.  Ed.  344 ;  Bradley  v.  People,  4  Wall.  459, 18  L.  Ed.  433 ; 
Cleveland  Trust  Co.  v.  Lander,  184  U.  8. 113,  22  Sup.  Ct. 
394,  46  L.  Ed.  456;  Mercantile  Bank  v.  New  York,  121 
U.  S.  138,  7  Sup.  Ct.  826,  30  L.  Ed.  895;  Eager  v.  Am. 
Nat.  Bank,  159  Fed.  396,  86  C.  C.  A.  334;  and  cases  cited 
in  note  of  volume  18,  p.  236,  of  Lawyers'  Ed.  of  U.  S. 
Sup.  Ct.  Reps. 

The  Supreme  Court  of  this  state,  in  an  able  opinion 
by  Judge  Stone,  have  also  recognized  and  approved  of 
the  property  difference  here  pointed  out  between  the  cap- 
ital stock  of  the  bank  and  the  shares  therein  owned  by 
the  stockholders. — Maffuire  v.  Board  of  Rev,,  71  Ala. 
401,  and  cases  there  cited.  It  was  in  the  light  of  the 
federal  statute  quoted,  the  construction  thereof  as  given 
it  by  the  Supreme  Court  of  the  United  States,  herein- 
before noted,  and  the  decision  of  our  own  court  above 
cited,  that  the  Legislature  of  this  state  set  about  the 
task  of  taxing  national  banks  and  the  shares  therein. 
From  them  all  they  reasoned,  and  correctly  so:  "We 
can  tax  the  real  estate  of  national  banks,  but  not  their 
personal  property,  because  the  congressional  act  forbids. 
We  can  tax  both  the  real  and  personal  property  of  state 
banks,  for  they  are  our  own  creations,  though,  if  we  tax 
their  personal  property,  it  will  increase  the  tax  burdens 
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of  the  state  banks  beyond  that  of  the  national  banks, 
whose  personal  property  we  are  not  permitted  to  tax,  and 
the  latter,  by  reason  of  the  advantage,  will  drive  the 
former  out  of  existence.  This  we  do  not  want,  and 
therefore  we  will  tax  only  the  real  estate  of  each,  and 
exempt  all  of  the  personal  property  of  each  from  taxa- 
tion, which,  of  course,  includes  all  national  and  state 
bonds  owned  by  them  and  already  specifically  exeinpt. 
We  can,  under  the  said  act  of  Congress,  tax  the  shares 
in  national  banks  against  the  shareholders,  without  al- 
lowing any  deduction  whatever  from  their  value  on  ac- 
count of  either  real  or  personal  property  owned  by  the 
banks;  but  in  order  not  to  discriminate,  and  thereby  of- 
fend the  congressional  inhibition,  we  will  put  the  share- 
holders in  state  banks  on  exactly  the  same  footing.  We 
would  like,  too,  to  deal  as  fairly  with  the  shareholders 
in  each  class  of  banks  as  we  reasonably  can,  consistent 
with  the  end  of  raising  proper  revenue  for  the  state;  and, 
since  the  bank  itself,  in  which  is  invested  the  sharehold- 
er's money  represented  by  his  shares,  pays  taxes  on  its 
i-eal  estate,  we  will  allow  the  value  of  it  to  be  taken  off 
the  shares  first,  before  assessing  them  for  taxation 
against  the  shareholder;  but  we  will  not  allow  the  value 
of  any  of  the  personal  property  of  the  bank  to  be  so 
taken  oflf  of  the  value  of  the  shares  before  assessing  them, 
for  the  simple  reason  that  the  bank  pays  no  tax  what- 
ever on  any  of  its  personal  property." 

These  evident  conclusions  of  the  Legislature  were  ex- 
pressed in  section  2082,  subd.  8,  of  the  Code,  which  we 
have  hereinbefore  set  out;  and  for  fear,  it  seems,  that 
the  tax  officers  and  courts  might  possibly  misunderstand 
and  undertake  to  allow  shareholders  deduction  on  ac- 
count of  other  property  owned  by  the  bank  other  than 
its  real  estate,  as  here  insisted  on,  they  put  this  express 
prohibition  in  said  subdivision  8  of  said  section  2082: 
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"And  all  tax  assessors,  courts  of  county  commissioners, 
boards  of  revenue,  and  all  other  courts,  are  prohibited 
from  making  any  deductions  from  the  yalue  of  such 
shares,  except  such  assessed  value  of  the  real  estate 
owned  by  such  banks."  This  section,  as  we  have  seen,  is 
a  lawful  exercise  of  the  legislative  power,  and  expressly 
forbids  our  looking  beyond  its  four  corners.  We  would 
be  clearly  overriding  the  legislative  will,  and  would  fail 
to  effectuate  the  legislative  intent  were  we  to  do  so.  Were 
we  to  adopt  such  a  construction  of  the  subdivision  as  is 
here  contended  for  by  the  appellee  bank,  and  thereby 
permit  the  value  of  exempt  state  bonds  to  be  deducted 
from  the  value  of  bank  shares  before  assessing  the  latter 
against  the  shareholder,  then,  by  every  rule  of  logic,  we 
would  be  forced  to  permit  United  States  bonds  to  be  also 
deducted,  for  United  States  bonds  are  not  only  exempted 
from  taxes  by  federal  statutes  (U.  S.  Rev.  Stat.  §  3701 
[U.  S.  Comp.  St.  1901,  p.  2480] ),  but  are  also  exempted 
by  Alabama  statutes,  and  that  by  the  very  self-same 
statute  that  exempts  state  bonds. — Code,  §  2061.  The 
result  would  be  that  the  revenue  that  the  state  would 
derive  from  taxing  shares  in  banks  would  be  small  in- 
deed, for  it  is  common  knowledge  that  a  very  large  part 
of  the  securities  held  by  the  banks,  especially  national 
banks,  are  United  States  and  state  bonds. 

A  further  result  would  be  that  the  shareholder  in  a 
national  bank  would  have  an  advantage,  in  point  of  taxa- 
tion, over  a  shareholder  in  state  banks,  for  the  reason 
that  United  States  bonds  are  profitable  to,  and  largely 
held  by,  national  banks  mainly  in  that  they  can  issue 
on  them  bank  notes  to  the  amount  of  their  face  value, 
whereas  they  are  not  profitable  or  inviting  as  an  invest- 
ment for  state  banks,  who  are  deprived  of  this  privilege; 
and  hence  very  few  are  held  by  the  latter.  The  owner 
of  shares  in  a  national  bank  would,  therefore,  neces- 


Digitized  by 


Google 


30U  COUET  OF  APPEALS  [VoL 

[Tarrant,  Tax  Ck)llector,  v.  Bessemer  National  Bank.] 

sarily  always  get  a  larger  reduction  from  his  taxes  than 
the  owner  of  shares  in  a  state  bank,  whereas  the  policy 
of  the  law  is  to  put  each  on  the  same  footing,  as  nearly 
as  practicable.  To  this  end,  and  to  the  end  of  securing 
adequate  revenue  for  the  state,  the  Legislature  has  de- 
nied the  shareholders  the  grace  of  permitting  any  per- 
sonal property  of  the  bank  (all  of  which,  we  have  seen, 
is  exempt  from  taxation )  from  being  deducted  from  the 
value  of  the  shares  assessed  against  the  shareholder.  If 
such  were  permitted,  it  would  clearly  be  double  exemp- 
tion, so  far  as  state  or  national  bonds  owned  by  the 
banks  are  concerned;  exempted  in  the  first  instance  to 
the  bank,  along  with  all  its  other  personal  property,  and 
then  exempted  again  by  allowing  the  shareholders  a  re- 
duction to  the  amount  of  their  value  on  the  shares  as- 
sessed against  such  shareholders. 

The  section  (2082,  subd.  8,  of  the  State  Code),  in 
that  it  makes  the  bank  liable  for  the  tax  so  assessed 
against  the  shareholders  on  such  shares,  and  requires  the 
bank  to  pay  it  for  the  shareholders,  is  construed  not  to 
be  a  tax  on  the  bank,  and  therefore  not  violative  of  the 
said  act  of  Congress.— U.  S.  Rev.  Stat.  §  5219;  Aber- 
deen First  Nat.  Bank  t?.  Chehalis  County,  166  U.  S. 
440, 17  Slip.  St.  629,  41  L.  Ed.  1069. 

All  other  classes  of  domestic  corporations  in  this  state 
are  assessed  dilTerently  from  banks.  See  subdivision  9 
of  said  section  2082  of  the  Code.  This  does  not  offend 
the  law  of  Congress  (U.  S.  Rev.  Stat.  §  5219)  inhibiting 
discriminations  in  the  taxation  of  national  banks,  be- 
cause the  business  of  such  corporations  does  not  come  in 
competition  with  that  of  banks. — Talbott  v.  Silver  Bow 
County,  139  U.  S.  438,  11  Sup.  Ct.  594,  35  L.  Ed.  210, 
and  numerous  authorities  cited  on  page  157  et  seq.  of 
volume  5  of  Edward  Thompson  Company's  Annotated 
Federal  Statutes. 
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The  state,  not  hedged  about  by  congressional  limita- 
tions, assesses,  for  taxation,  both  the  real  and  personal 
property  of  all  corporations  other  than  banks — that  is, 
such  of  each  kind  of  such  property  as  is  not  exempt  by 
law — and  assesses  the  shares  in  such  corporations 
against  the  shareholders,  but  allows  the  latter  a  deduc- 
tion from  the  value  of  their  shares  of  the  amount  of  the 
taxable  real  and  personal  property  owned  by,  and  that 
has  been  assessed  against,  the  corporation. — Code,  § 
2082,  subd.  9.  Thus  it  is  seen  that  the  shareholders  in 
such  corporations  get  a  deduction  from  the  value  of 
their  shares  of  not  only  the  value  of  the  taxable  real 
estate  of  the  corporation,  but  also  of  the  value  of  the 
taxable  personal  property  of  the  corporation,  whereas 
shareholders  in  a  bank  get  a  reduction  for  only  the 
value  of  the  taxable  real  estate  owned  by  the  bank.  This 
is  because  the  law  taxes  the  taxable  personal  property 
of  other  corporations,  and  does  not  tax  at  all  the  tax- 
able personal  property  of  banks.  Hence,  although 
there  is  a  difference  in  the  method  of  assessment  against 
banks  and  other  corporations  and  their  respective 
shareholders,  unavoidable  on  account  of  the  act  of  Con- 
gress cited,  yet  there  is  no  real  or  substantial  difference 
in  result  either  to  the  state,  the  corporation,  bank,  or 
shareholder. 

Under  said  subdivision  9,  §  2082,  the  corporations 
therein  assessed,  which  are  all  other  domestic  corpora- 
tions than  banks,  are  not  required  to  pay  taxes  on  any 
of  their  exempt  property,  whether  real  or  personal,  but 
only  on  their  taxable  property ;  hence  they  therein  also 
clearly  get  the  benefit  of  all  state  laws  exempting  state 
bonds  or  other  property  from  taxation;  and  to  allow 
the  shareholder,  in  assessing  his  shares  for  taxation, 
deduction  for  the  value  of  such  property  exempted  to 
the  corporation  would  be  to  allow  its  exemption  twice. 
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once  to  the  corporation,  and  again  to  the  shareholders. 
Realizing  this,  the  Legislature  in  said  subdivision  de- 
nied, in  express  terms,  the  shareholders  (except,  for 
spedial  reasons,  shareholders  in  fire  insurance  com- 
panies) the  right  to  have  deducted,  from  the  value  of 
the  shares  assessed  against  them,  the  value  of  any  prop- 
erty owned  by  the  corporation,  except  its  taxable  prop- 
erty. This  statute  entirely  changes  the  law,  as  it  was 
in  subdivision  9  of  section  453  of  the  Code  of  1886,  as 
construed  by  Judge  Clopton  in  State  v.  Stoneicall  Fire 
Ins.  Co.,  89  Ala.  335,  7  South.  753,  and  with  the  evident 
design  to  prevent  the  allowance  to  shareholders,  on  as- 
sessment of  the  shares  against  them,  of  deduction  from 
their  value  for  the  value  of  exempt  property  owned  by 
the  corporation  and  exempted  to  it.  This  design  was 
properly  and  successfully  accomplished. — State  v. 
StoneuTolI  Fire  Ins.  Co.,  89  Ala.  335,  7  South.  753; 
Magnirc  v.  Board  of  Rev.,  71  Ala.  401;  Yan  Allen  v. 
Assessors,  4  Wall.  581,  18  L.  Ed.  229.  The  statute 
(said  section  453,  subd.  9,  of  the  Code  of  1886),  deitlt 
with  and  construed  in  the  said  case  of  State  v.  Stone- 
xcall  Fire  Ins.  Co.,  supra,  levied  a  tax  on  the  capital 
stock  of  corporations,  whereas  the  present  statute 
(Code,  §  2082,  subd.  0)  does  not  do  so;  hence  there  is  a 
wide  difference  between  them,  recognized  by  all  the 
authorities  cited,  and  that  case  {State  v.  StonetcaJl 
Fire  Ins.  Co.,  supra)  does  not  conflict  at  all  with  the 
conclusion  we  reach. 

The  Elmirood  Cemetery  Co.  Case,  170  Ala.  459,  54 
South.  186,  upon  which  appellee  bank  relies,  was  a  de- 
cision upon  a  different  subdivision  of  the  Code,  §  2082, 
subd.  9,  than  that  we  have  here  under  consideration, 
which  is  subdivision  8  of  .section  2082,,  and  which  dif- 
fers from  the  other  in  material  respects;  hence  we  4o 
not  regard  that  case  as  an  .auUiority  here.    The  conclft- 
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sion  we  reach  here  is  sustaioed  by  the  words  of  the 
statute  itself,  in  the  light  of  the  following  cases:  Van 
Allen  V.  Assessors,  4  Wall>  supra;  Maguire  v.  Board  of 
Rev.,  71  Ala.  supra;  and  even  by  State  v.  Stoneivall 
Fire  Ins.  Co.,  89  Ala.,  supra. 

Counsel  for  appellee  bank  argues  that,  unless  the 
state  statute  (Code,  §  2082,  subd.  8)  be  so  construed  as 
to  allow  the  contention  of  appellee  bank,  then  the  whole 
statute  must  fall  (as  contravening  the  congressional 
act  cited),  in  that  it  amounts  to  a  discrimination 
against  shareholders  in  national  banks  in  favor  of  pri- 
vate individuals,  not  incorporated,  who  own  exempt 
bonds  and  compete  with  national  banks  in  carrying  on 
a  banking  business.  It  is  a  complete  answer  to  this,  we 
think,  to  repeat,  what  we  have  hereinbefore  endeavored 
to  point  out,  that  the  bank  itself,  who  owns  the  bonds 
gets  the  benefit  of  the  exemption  in  that  its  personal 
property  is  not  taxed  at  all ;  and  incidentally,  of  course, 
the  shareholders  get  the  benefit  in  proportion  to  the 
shares  they  own  in  the  bank — the  siime  benefit  that  the 
same  number  of  private  individuals  would  get  if  they 
owned  the  bonds  jointly.  The  only  diflference  is  that 
in  the  one  case  the  bank  is  relieved  of  the  tax  resulting 
in  benefit  to  the  shareholders  who  own  its  stock,  whereas 
in  the  other  case  the  individuals  are  directly  relieved, 
but  not  as  a  credit  on  their  shares,  for  they  have  none. 

The  judgment  of  the  lower  court  is  reversed,  and  the 
cause  is  remanded  for  entry  of  the  proper  judgment  in 
the  lower  court  sustaining  the  demurrers. 

Reversed  and  remanded. 
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American  Sales  Book  Co.  v.  Pope  &;  Co. 

Assumpsit. 
(Decided  January  14,  191.1  61  South,  45.) 

1.  Appeal  and  Error;  Record;  Demurrers;  Judgment  Entry, — 
Wliere  demurrers  were  filed  to  eight  pleas,  a  Judgment  entry  show- 
ing that  the  court  sustained  demurrers  to  five  of  the  pleas,  by 
number,  "and  overruled  as  to  ali  other  pleas"  was  not  sufficient 
to  support  assignments  of  error  based  on  the  overruling  of  such 
demurrer. 

2.  Bame;  Rcvieic;  Theory  Below. — ^Where  an  action  of  assumpsit 
is  tried  to  its  conclusion  below  on  the  theory  of  an  issue  made  by 
the  plaintifTs  replication,  the  appellate  court  will  consider  the 
case  on  the  same  theory. 

3.  Contract;  Sales;  Acceptance;  Waiver. — Where  defendants  denied 
liability  under  the  contract  because  not  notified,  as  requiring  by 
its  terms,  that  plaintiff  had  accepted  it,  and  the  case  was  tried  to 
its  conclusion  on  the  theory  of  the  issue  made  by  replication 
alleging  that  the  defendants  waived  such  notice  by  receiving  goods 
under  the  contract,  plaintiff  was  entitled  to  an  instruction  that  if 
defendants  received  the  goods  sold  them  by  the  plaintiff,  they 
waived  notice  of  the  acceptance  of  their  contract  by  plaintiff. 

4.  Salcfi;  Contract;  Right  to  Rescind. — Where  a  buyer  retains 
part  of  the  goods  bought  under  the  contract,  he  cannot  avail  himself 
of  any  right  to  rescind  for  fraud,  since  he  cannot  be  heard  to  assail 
the  contracts  and  retain  its  fruits. 

Appeal  from  Coosa  Circuit  Court. 

Heard  before  Hon.  S.  L.  Brewer. 

Assumpsit  by  the  American  Sales  Book  Company 
against  S.  H.  Pope  and  R.  O.  Richards,  individually, 
and  as  partners.  Judgment  for  defendants,  and  plain- 
tiff appeals.    Reversed  and  remanded. 

The  first  count  claims  for  balance  due  on  goods,  wares, 
and  merchandise  sold.  The  second  count  claims  for  bal- 
ance due  for  certain  goods  sold,  naming  them  specifical- 
ly. The  third  count  claims  on  a  special  contract  which 
is  made  an  exhibit  to  the  complaint,  which  is  in  the  na- 
ture of  an  order  to  the  plaintiff  from  the  defendant  to 
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ship  certain  goods  mentioned  therein,  agreeing  to  pay 
flOO,  $5  upon  delivery,  and  the  balance  in  six  equal 
nionthly  payments  or  5  per  cent,  cash  ten  days.  It  is 
agreed  that,  should  there  be  a  failure  to  pay  any  drafts 
or  execute  notes  for  deferred  payment,  the  full  amount 
should  at  once  become  due  and  payable,  anything  in  the 
notes  to  the  contrary  notwithstanding,  and,  in  default 
of  any  payment,  that  the  goods  might  be  removed,  and 
the  amount  paid  thereon  be  taken  and  deemed  to  be 
payments  for  the  use  of  the  goods  therein  specified.  The 
pleas  1  and  2  were  the  general  issue.  (3)  "No  consid- 
eration, in  that  the  goods  were  entirely  worthless,  and 
of  no  value,  and  that  the  said  goods  constitute  the  sole 
and  only  consideration  for  the  contract."  (4)  "Failure 
to  mail  an  acceptance  of  said  contract  as  provided  in 
said  contract,  by  the  plaintiff."  (5)  "That  the  sole 
consideration  for  the  demands  sued  on  is  the  purchase 
price  of  the  goods  mentioned  in  the  contract,  and  that 
under  the  contract  the  title  to  said  goods  renmined  in 
the  plaintiff  until  fully  paid  for,  and  the  defendant  says 
that  it  delivered  back  to  the  plaintiff  all  the  goods  there- 
in mentioned  and  that  plaintiff  accepted  the  same." 
(6)  Same  as  5.  (7)  "The  sole  consideration  for  the 
demand  sued  on  was  the  articles  mentioned  in  the  (con- 
tract, and  that  said  contract  was  not  ai)prove(l  in  writing 
by  the  plaintiff,  and  was  not  accepted  and  acknowledged 
and  mailed  from  the  factory  as  provided  by  the  terms  of 
the  contract."  (8)  "Alleges  representations  made  by 
the  agent  of  the  plaintiff  that  the  goods  were  useful 
and  valuable  instruments  to  be  used  in  defendant's 
mercantile  business,  and  that  the  contract  was  made  on 
the  faith  of  said  rc^presontation,  and  that  the  goorls  were 
not  suitable  for  the  purpose  for  which  they  were  pur- 
chased, said  purpose  being  known  to  the  plaintiff  at 
the  time  said  contract  was  made,  and  tlmt  said  rcprc- 
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sentations  were  false^  etc.,  of  which  fact  defendant  was 
not  aware  at  the  time  of  signing  the  contract."  (9) 
Fraud  based  on  the  same  facts  as  set  out  in  plea  8. 

The  replications  are:  (1)  "That  defendant  received 
the  goods  shipped  under  the  contract  without  haying 
received  an  acknowledgment  and  acceptance  of  the 
same  in  writing,  and  thereby  waived  plaintiflP's  written 
acceptance,''  (4)  "Answering  pleas  8  and  9 :  (1)  That 
defendant  had  knowledge  of  the  facts  at  the  time  of  the 
execution  of  the  contract,  as  shown  by  the  contract, 
that  phiintifT's  salesman  had  no  authority  to  make  any 
agreement,  verbal  or  otherwise,  except  as  written  in  said 
contract.  (2)  That  plaintiff's  salesman  had  no  author- 
ity to  make  any  of  the  alleged  false  or  fraudulent  rep- 
resentations to  the  defendant,  to  secure  their  contract 
for  the  goods  purchased  by  defendant,  and  that  plaintiff 
was  not  lH)und  by  same  when  such  was  made." 

Cliarge  4  was  refused  to  the  plaintiff,  and  is  as  fol- 
lows: "I  charge  you  that,  if  you  believe  to  your  reason- 
able satisfaction  from  the  testimony  that  the  defend- 
ants received  the  goods  sold  them  by  plaintiff,  then  de- 
fendants waived  notice  of  acceptance  of  their  contract 
by  plaintiff  in  writing  as  set  out  in  the  contract." 

John  A.  Dardbn,  for  appellant.  Plea  4  was  not  good, 
nor  was  plea  7. — 145  Ala.  331;  AUgood  v,  Th^  Bank, 
115  Ala.  418;  Samples  v.  Guycr,  120  Ala.  61;  113  Ala. 
467.  There  can  be  no  valid  rescission  of  the  contract 
where  tho  fruits  of  such  contrnct  is  retained,  and  hence, 
demurrer  to  plea  5  should  have  been  sustained. — Au- 
thorities supra.  The  demurrers  to  amended  plea  8 
should  have  been  sustained. — Sicord  Med,  Co.  t\  Case, 
145  Ala.  331.  No  presumption  can  be  indulged  that 
there  was  other  evidence  in  the  case,  since  the  bill  of 
exceptions  contains  the  averment  that  this  was  substan- 
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tially  all  the  testimony. — Thomas  Bros.   v.   Williams, 
54  Ala.  494. 

Riddle^  Elus,  Riddle  &  Prubt,  for  appellee.  Atten- 
tion is  called  to  the  fact  that  the  judgment  is  not  suf- 
ficient to  support  an  assignment  of  error  based  on  a 
sustaining  of  demurrers  to  the  pleas.  A  waiver  or  an 
estoppel  must  be  specially  pleaded. — Blair  v.  Williams, 
159  Ala<  655,  Defendant  proved  its  pleas,  or  at  least 
some  of  them,  and  was  therefore  entitled  to  the  affirma- 
tive charge,  and  hence,  any  error  was  without  injury 
to  the  appellant. 

PELHAM,  J. — The  appellee,  defendant  below,  filed 
pleas  numbered  from  1  to  9,  inclusive,  to  the  plaintiff's 
complaint,  claiming  on  account  and  special  contract 
in  its  different  courts.  The  plaintiff  filed  demurrers  to 
pleas  2,  3,  4,  5,  6,  7,  8,  and  9,  and  the  judgment  entry 
set  out  in  the  record  shows  that  the  court  sustained  de- 
murrers to  pleas  2,  5,  6,  8,  and  9,  "and  overruled  as  to 
all  other  pleas."  The  judgment  entry  further  shows 
that  the  defendant  by  leave  of  the  court  amended  pleas 
5,  6,  8,  and  9  by  filing  separate  paper  writing  setting 
out  the  amendments,  and  that  the  plaintiff  refiled  all 
demurrers  theretofore  filed  to  the  original  pleas  to  these 
pleas  as  amended,  and  the  demurrers  so  filed  to  amended 
pleas  5,  6,  8,  and  9,  were  overruled,  and  a  judgment  of 
the  court  is  shown  to  that  effect.  It  will  be  observed, 
however,  that  under  the  rulings  of  the  Supreme  Court 
the  judgment  entry  does  not  show  a  sufficient  judgment 
on  the  demurrers  to  pleas  3,  4,  and  7  to  support  the  as- 
signments of  error  based  on  such  rulings. — Hereford  v. 
Combs,  126  Ala.  369,  28  South.  582;  Bessemer  L.  &  L 
Vo.  V.  I)ifhoK(\  125  Ala.  442,  28  South.  380;  Sprrr  v. 
Croinlrr,  32  South.  658;  Dantzlcr  r.  Mill  Co,,  128  Ala. 
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410,  30  South.  674;  Reese  v.  Fuller,  132  Ala.  282,  31 
South.  601. 

It  is  also  shown  by  the  judgment  entry  with  respect 
to  the  ruling  in  this  particular  that  after  the  court  sus- 
tained the  demurrers  to  pleas  2,  5,  6,  8,  and  9,  the  de- 
fendant filed  amendments  to  these  pleas,  and  the  plain- 
tiff refiled  demurrers  to  them  but  did  not  refile  demur- 
rers to  pleas  3,  4,  and  7.  The  judgment  on  the  plain- 
tiff's demurrers  filed  to  amended  pleas  5,  6,  8  and  9  is 
a  joint  judgment,  and  no  separate  ruling  seems  to  have 
been  invoked  or  made,  or  judgment  entered,  on  the  de- 
murrers to  these  pleas  separately,  so  far  as  appears,  or 
is  shown  by  the  judgment  entry.  While  it  is  true,  as 
contendeil  by  the  appellee,  that  a  reversal  of  the  case 
would  not  be  authorized  on  the  joint  judgment  on  the 
demurrers  to  those  pleas  because  all  of  them  are  not  sub- 
ject to  the  demurrers  interposed,  it  is  also  true  that  the 
case  was  tried  to  its  conclusion  on  the  theory  of  the 
issue  made  by  the  plaintiff's  replication  as  set  out  in 
the  record,  and  this  court  will  consider  the  case  on  the 
same  theory.  —  Planters'  &  Merchants'  Independent 
Parl-ef  Co.  r.  Webb.  156  Ala.  5.51,  46  South.  977,  16 
Ann.  f^as.  529;  Gainer  r.  *SV).  /?//.  (V>.,  152  Ala.  186,  44 
South.  (152;  Hardeman  r.  Williams,  150  Ala.  415,  43 
South.  726,  10  L.  R.  A.  (N.  S.)  653;  R,  d  D.  R,  Co.  v. 
Farmer,  97  Ala.  141,  12  South.  86;  Arery  &  Co.  v.  Tur- 
ner, 3  Ala.  App.  627,  57  South.  255. 

Treating  tlie  case  on  this  theory,  the  court  was  in 
error  in  refusing  charge  No.  4  requested  by  the  plain- 
tiff. It  was  also  error  to  overrule  the  plaintiff's  motion 
for  a  new  trial  on  the  ground  that  the  verdict  for  de- 
fendants was  contrary  to  the  evidence.  The  evidence 
without  conflict  showed  that,  while  the  defendants 
shipped  back  to  the  plaintiffs  the  recapitulator  they  re- 
tained supplies  furnished  with  it  under  the  contract  to 
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the  value  of  about  f20  and  made  no  payment  of  any 
amount  aside  from  the  f5  paid  to  the  agent  when  enter- 
ing into  the  contract.  One  cannot  exercise  his  right  of 
rescission  because  of  misrepresentation  and  fraud  prac- 
ticed on  him,  and  still  retain  part  of  the  benefits  of  the 
contract  and  escape  liability  therefor.  He  must  make 
restoration  of  what  he  has  received-^put  the  other  party 
in  statu  quo.  He  cannot  both  assail  the  contract  and 
retain  its  fruits. — Rabbitte  v.  Ala.  Gt  So.  Ry.  Co.,  158 
Ala.  431,  47  South.  573;  Jones  v.  Anderson,  82  Ala. 
302,  2  South.  911;  Walker  v.  L.  d  N.  R.  R.  Co.,  Ill  Ala. 
233,  29  South.  358;  Young  v.  Arntze,  86  Ala.  116,  5 
South.  253;  Hcryt  v.  Turner,  84  Ala.  523,  4  South.  658; 
Wilcox  V.  San  Jose  Co.,  113  Ala.  519,  21  South.  376,  59 
Am.  St.  Rep.  135;  Wellden  v.  Witt,  145  Ala.  605,  40 
South.  126;  Royal  v.  Ooss,  154  Ala.  117,  45  South.  231; 
Harrison  v.  Ry.  Co.,  144  Ala.  246,  40  South.  394,  6  Ann. 
Gas.  804. 

Under  the  issues  and  theory  upon  which  the  case  was 
tried,  the  verdict  for  the  defendants  was  not  authorized 
by  the  evidence,  and  the  plain  tiflPs'  motion  to  set  aside 
the  verdict  should  have  been  granted. 

For  the  errors  pointed  out  the  case  must  be  reversed. 

Reversed  and  remanded. 


McCaskey  Register  Co.  v.  Nix  Drug  Co. 

Assumpsit. 
(Decided  February  6,  1913.    61   South.  484.) 

1.  Pleading;  General  Issue;  Effect. — A  plea  of  the  general  Issue 
with  leave  to  give  In  evidence  any  matter  that  might  be  specially 
pleaded  authorized  the  defendant  to  take  advantage  of  any  matter 
of  defense  which  might  have  been  specially  pleaded  in  bar  of  the 
suit,  and  so  authorized  him  to  show  that  the  note  or  contract  on 
which  the  suit  was  brought  was  procured  by  fraud. 
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2.  Appeal  and  Error;  Showing  Error;  Necessity, — ^Where  suit  was 
brought  on  a  note  payable  in  installments,  and  on  a  special  contract, 
and  the  bill  of  exceptions  recites  that  plaintiff  introduced  a  certain 
note  and  a  certain  special  contract  in  evidence,  but  neither  the  note 
nor  the  contract  so  introduced  is  set  out  therein,  no  error  in  the 
Judgment  rendered  for  defendant  is  shown,  as  for  aught  that  appears 
defendant  might  have  been  entitled  to  an  affirmative  charge,  under 
the  express  terms  of  the  contract  itself. 

3.  Same;  Assignment  of  Errors;  Joinder. — ^Where  several  matters 
are  made  the  subject  of  a  single  assignment  of  error,  the  assignment 
is  not  sustained,  if  any  of  the  matters  relied  on  has  been  properly 
determined. 

4.  Same;  Exception;  Necessity, — Where  it  does  not  appear  that  an 
exception  to  a  part  of  the  court's  oral  charge  was  taken  and  reserved 
pending  the  trial,  and  before  the  Jury  returned,  it  will  not  be  con- 
sidered on  appeal. 

5.  Ti-ial;  Reception  of  Evidence;  Ohjection. — An  objection  to  an 
improper  question  must  be  taken  before  the  witness  answers. 

6.  Same;  Reception  of  Evidence;  Objection. — ^Where  the  bill  of  ex- 
ceptions does  not  contain  the  question  but  shows  that  an  objection 
was  made  to  the  answer,  it  will  be  presumed  that  the  answer  was 
responsive  to  the  question,  and  that  the  objection  was  properly  over- 
ruled. 

7.  Same;  Statement  of  Counsel;  Motion  to  Exclude. — ^Where  no 
objection  was  made  by  plaintiff  to  statement  of  defendant's  counsel, 
and  no  motion  made  to  exclude  it,  no  error  can  be  predicated  thereon. 

8.  Appeal  and  Error;  Right  to  Allege. — A  plaintiff  cannot  all^e 
error  in  the  admission  of  evidence  which  was  brought  out  on  its 
own  examination  of  the  witness,  and  which  it  did  not  move  to  ex- 
clude. 

Appeal  from  Houston  Circuit  Court. 

Heard  before  Hon.  H.  A.  Peabcb. 

Assumpsit  by  the  McCaskey  Register  Company 
against  the  Nix  Drug  Company.  Judgment  for  defend- 
ant and  plaintiff  appeals.    Affirmed. 

R.  P.  CoLBMAN,  for  appellant.  Parol  evidence  was 
not  admissible  to  vary  the  terms  of  the  contract. — Toyyii 
of  Brewton  v.  Olaaa,  116  Ala.  633;  Barnard  Mfg.  Co.  v. 
Citronelle  M.  Co.,  148  Ala.  666;  17  A.  &  E.  Enc.  of  Law, 
443.  Before  secondary  evidence  becomes  admissible  as 
to  the  contents  of  a  document,  notice  to  produce  it  is 
necessary  if  it  is  actually  or  presumptively  in  the  pos- 
session of  the  adverse  party. — Mooney  v.  Hough,  84  Ala. 
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80;  Pouter  v.  HiUter,  152  Ala.  636.  Ujider  the  issues 
fraud  was  uot  admissible  as  the  plea  interposed  amounts 
to  nothing  more  than  the  general  issue. — Main  v.  Rod- 
ney, 39  South.  981.  The  fact  that  defendant  manager 
was  ignorant  of  the  contents  of  the  contract  was  his 
own  folly  and  inadmissible. — Bank  of  OimtersvUle  v. 
Webb,  108  Ala.  132;  Main  v.  Radncy,  supra. 

Espy  &  Farmer,  for  appellee.  Neither  the  note  nor 
the  contract  is  set  out  in  the  bill  of  exceptions,  and  for 
aught  that  appears,  plaintiff  did  not  make  out  a  case  or 
show  liability  against  defendant. — Brock  v.  Forbes,  126 
Ala.  319;  Glass  v.  Myer,  124  Ala.  32.  Under  these  cir- 
cumstances  it  will  be  presumed  that  the  contract  con- 
tained clauses  rendering  all  the  evidence  relevant  and 
permissive. — Griffin  v.  Bass,  135  Ala.  490 ;  Bienville  W. 
W.  Co.  V.  Mobile,  125  Ala.  178.  It  thus  appears  that  the 
matters  complained  of  cannot  properly  be  made  the 
basis  of  assignments  of  error  to  reversal,  as  the  pre- 
sumption is  always  indulged  to  sustain  the  judgment 
of  the  trial  court,  that  there  was  no  error. 

PER  CURIAM. — There  were  two  counts  to  the  com- 
plaint. The  first  count  declared  upon  a  promissory 
note,  payable  in  monthly  installments  of  J15.12  each. 
The  second  count  declared  upon  a  special  contract 
whereby  the  Nix  Drug  Company,  the  defendant  in  the 
court  below  (appellee  here),  ordered  a  certain  register 
from  the  plaintiff  in  the  court  below  (appellant  here), 
and  agreed  to  pay  for  the  same  in  installments.  The 
bill  of  exceptions  discloses  that  the  case  was  tried  upon 
the  "plea  of  the  general  issue,  with  leave  to  give  in  evi- 
dence any  matter  that  might  be  specially  pleaded.^' 
That  plea  enabled  the  defendant  to  take  advantage  of 
any  matter  of  defense  which  might  have  been  specially 
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pleaded  in  bar  of  the  suit,  and,  to  be  specific,  authorized 
the  defendant  to  offer  evidence  tending  to  show  that 
the  note  or  contract,  the  foundation  of  the  suit,  was 
procured  through  fraud,  and  was  therefore  not  binding 
upon  it. — Converse  Bridge  Co.  v.  OolUnSy  119  Ala,  534, 
24  South.  561.  There  was  a  jury  and  verdict  for  the 
defendant,  and  from  the  judgment  pronounced  upon 
that,  verdict  the  plaintiff  appeals. 

2.  The  bill  of  exceptions  discloses  that  the  plaintiff 
introduced  a  certain  note  and  also  a  certain  contract, 
but  it  fails  to  set  out  either  the  note  or  the  contract  so 
introduced.  It  may  be  that  the  note  and  contract  so 
introduced  were  the  note  which  is  described  in  the  first 
count  of  the  complaint,  and  the  contract  which  purports 
to  be  set  out  in  haec  verba  in  the  second  count  of  the 
complaint,  but  we  do  not  know  this.  Bills  of  exceptions 
are  construed  most  strongly  against  the  appellant,  and 
all  legal  intendments  are  with  the  trial  judge.  He 
cannot,  in  any  of  his  rulings,  be  put  in  error,  unless 
error  on  his  part  is  affirmatively  shown.  As  neither 
the  note  nor  the  contract  is  set  out  in  the  bill  of  excep- 
tions, we  do  not  know  what  their  terms  were,  and  it 
may  be  that,  under  their  very  written  terms,  the  de- 
fendant was  entitled  to  the  general  affirmative  charge. 
It  is  probable  that  this  is  not  true,  but  we  are  not  au- 
thorized in  passing  upon  a  question  of  this  sort  to  con- 
sider prol>abilities.  "It  would  be  an  unsafe  practice  for 
this  coiirt  to  presume  the  trial  court  erred  when  the 
facts  upon  which  the  ruling  was  predicated  are  not  be- 
fore this  court." — NeUon  v.  Shelhy  Mfg.  Co.,  96  Ala. 
530,  11  South.  701,  38  Am,  St.  Rep.  116;  Barunck  v. 
Rackley,  45  Ala.  217.  It  may  be,  for  aught  that  is 
shown  by  the  bill  of  exceptions,  that  the  original  con- 
tract which  the  bill  of  exceptions  say  was  introduced  in 
evidence  contained  a  clause  providing  that  the  defend- 
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ant  could  reasonably  countermand  the  order  for  the  t^^ 
ister,  or  that,  if  upon  the  receipt  of  the  register  the  de- 
fendant elected  not  to  keep  it,  the  register  could  be  re- 
turned  at  the  cost  of  the  plaintiff,  and  that  the  defend- 
ant's note  would  be  canceled  and  returned  to  it.  While 
all  of  this  may  not  be  true,  we  do  not  from  the  bill  of 
exceptions  know  what  the  recitals  of  the  contract  were, 
and  therefore  do  not  know  that  this  situation  did  not 
exist.  It  follows,  therefore,  that  the  plaintiff  wats,  so 
far  as  the  hill  of  exceptions  discloses,  not  entitle<l,  for 
the  above  reasons,  if  for  no  others,  to  the  general  af- 
firmative charge  which  it  requested  the  trial  judge  to 
give  to  the  jury  in  its  behalf. 

3.  It  has  been  frequently  decided  that  an  objection 
to  a  question  calling  for  improper  testimony  should  be 
made  before  the  answer  to  the  question  is  given  by  the 
witness.  A  party  cannot  be  permitted  by  delaying  to 
object  tQ  a  question  before  it  is  answered  to  speculate  as 
to  what  the  answer  to  the  question  will  be,  and  then,  if 
the  answer  is  responsive  and  is  unfavorable  to  him,  put 
the  trial  judge  in  error  if  the  trial  judge  refuses  his 
motion  to  exclude  such  answer. — W,  U.  Telegraph  Co.  v. 
Bovyinan,  141  Ala.  175,  37  South.  i^^ZyDowUng  v.  State, 

151  Ala.  131,  44  South.  403;  B.  R.,  L.  &  P.  Co.  v,  Taylor, 

152  Ala.  105,  44  South.  580. 

Where  the  bill  of  exceptions  shows  that  an  objection 
was  made  to  the  answer  of  a  witness  to  a  question,  but 
the  question  calling  for  such  answer  of  the  witness  is 
not  set  out  in  the  bill  of  exceptions,  the  answer  will  l)e 
presumed  to  have  been  responsive  to  the  question ;  and, 
when  there  was  no  objection  to  such  question,  a  mere 
objection  to  the  answer  comes  too  late. — Southwesttrn 
Ry.  of  Ala.  v.  Maddox.  146  Ala.  539,  41  South.  9.  The 
above  considerations  dispose  of  the  first,  second,  and 
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third  assignmeDts  of  error  adversely  to  appellant's  con- 
tention. 

4.  During  the  progress  of  the  trial,  when  certain  evi- 
dence was  being  offered,  the  counsel  for  the  defendant 
stated  to  the  court  that  "we  are  declaring  that  this 
note  is  made  under  fraud."  When  that  statement  was 
made,  no  objection  was  taken  to  it  by  the  plaintiff  and 
no  motion  was  made  to  exclude  it.  In  fact,  that  re- 
mark or  statement  was  never,  at  any  time,  objected  to 
by  the  plaintiff,  and  at  no  time  was  any  motion  made 
to  exclude  it. 

Nevertheless  that  statement  is,  along  with  certain 
testimony,  made  the  basis  of  the  fourth  assignment  of 
error.  The  rule  seems  to  be  well  established  that,  where 
several  matters  are  made  the  subject  of  one  assignment 
of  error,  then  if,  as  to  one  of  such  matters,  the  trial 
court  cannot  be  put  in  error,  the  entire  assignment  is 
not  sustained  but  must  fall.  An  assignment  of  error 
cannot  be  good  in  part  and  bad  in  part. — Aetna  Life 
Ins.  Co.  V.  Lasaeter,  153  Ala.  630,  45  South.  166,  15  L. 
R.  A.  (N.  8.)  252;  Brent  v.  Baldwin,  160  Ala.  635,  49 
South.  343.  The  above  consideration,  in  connection 
with  what  we  have  said  on  the  other  assignments,  dis- 
poses, adversely  to  the  appellant's  contention,  of  the 
fourth  assignment  of  error. 

5.  While  the  plaintiff  was  examining  as  a  witness  one 
Nix,  the  plaintiff  brought  out  of  said  witness  the  fol- 
lowing statement:  "But  at  that  time  I  did  not  think 
that  was  a  note."  There  was  no  objection  to  that  state- 
ment of  the  witness,  and  no  motion  to  exclude  it.  As 
already  stated,  the  plaintiff  brought  that  evidence  out, 
and  did  not  move  to  exclude  it.  Nevertheless  that  par- 
ticular statement  is  joined  along  with  other  matters, 
and  made  the  basis  of  the  fifth  assignment  of  error. 
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6.  The  exception  taken  by  the  plaintiff  to  a  part  of 
the  oral  charge  of  the  court  is  not  shown  to  have  been 
taken  pending  the  trial  and  before  the  jury  retired.  For 
that  reason,  if  for  no  other,  that  exception  cannot  be 
considered. 

We  find  no  error  in  the  record,  and  the  judgment 
of  the  court  below  is  affirmed. 

Affirmed. 

The  foregoing  opinion  was  prepared  by  Judge 
DB  Grappbneied  before  he  was  appointed  to  the  Supreme 
Court,  and  is  adopted  by  this  court  as  its  opinion. 


Western  Union  Telegraph  Company  v. 
City  of  Troy. 

Assumpsit. 

(Decided  February  6,  1913.    61  South.  488.) 

License;  City  Ordinances;  Validity;  Telegraph  Company, — A  dty 
ordinance  imposing  a  license  tax  of  $100.00  on  a  telegraph  company, 
without  exempting  government  business,  was  invalid  as  imposing  a 
tax  on  the  means  employed  by  the  government  for  the  exercise  of  its 
constitutional  powers,  where  it  appeared  that  the  telegraph  company 
so  taxed  did  both  an  inter  and  intra-state  business,  and  had  accepted 
the  benefits  of  section  5266-5268  Revised  Statutes  of  the  United 
States,  and  thereby  become  bound  to  transmit  government  messages 
over  its  wires,  and  to  give  priority  thereto  in  accordance  with  the 
restrictions  and  regulations  of  the  Postmaster  General. 

Appeal  from  Pike  Circuit  Court. 

Heard  before  Hon.  H.  A.  Peaecb. 

Action  by  the  Western  Union  Telegraph  Company 
against  the  city  of  Troy,  to  recover  a  license  tax  paid 
under  protest.  Judgment  for  defendant  and  plaintiff 
appeals.    Beversed  and  remanded. 

RusHTON,  Williams  &  Cbenshaw,  for  appellant.  The 
ordinance  is  unreasonable  and  therefore  void. — Toivn  of 
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Marion  v.  Chandlery  6  Ala.  899 ;  Ex  parte  Byrd,  84  Ala. 
12;  Hendrix  v.  The  State,  142  Ala.  43;  26  Am.  Rep. 
642;  58  Am.  Rep.  447;  72  Am.  Dec.  89;  13  Am.  St.  Rep. 
468;  24  Am.  St.  Rep.  137;  29  Am.  St.  Rep.  398;  192  U. 
S.  55.  The  objections  suggested  by  the  Supreme  Court 
in  Williams  v.  City  of  Talladega,  have  been  met  in  this 
record. — 51  South.  330.  It  is  shown  therefore  by  the 
record  that  the  intrastate  business  which  was  sent  and 
received  by  the  Troy  office  averaged  $550,00  per  annum 
and  the  license  was  therefore  nearly  19  per  cent.,  which 
is  so  excessive  as  to  render  the  ordinance  unreasonable. 
It  seems  to  us  that  the  matter  has  been  entirely  dis- 
posed of  so  far  as  this  case  is  concerned  by  the  opinion 
of  the  Supreme  Court  of  the  United  States  in  the  case 
of  Wmiams  v.  City  of  Talladega,  33  S.  C.  Rep.  116, 
wherein  the  decision  of  the  Supreme  Court  of  Alabama 
was  reversed. 

Foster^  Samford  &  Carroll^,  for  appellee.  The  state- 
ment of  facts  are  not  materially  different  on  this  ap- 
peal from  the  former  appeal,  and  no  comparison  is 
shown  whereby  to  determine  the  reasonableness  of  the 
ordinance  fixing  the  tax. — R.  R.  Co.  v.  Alabama  City, 
134  Ala.  414;  Moore  v.  Eufaula,  97  Ala.  670.  The  only 
limitation  on  license  taxation  seems  to  be  that  it  must 
not  be  so  unreasonable  as  to  show  its  purpose  to  pro- 
hibit a  business  which  is  not  in  itself  injurious  to  the 
public  health  or  morals. — Birmingham  v.  Goldstein, 
151  Ala.  477.  What  was  said  by  our  Supreme  Court  in 
William.^  v,  Talladega,  164  Ala.  633,  practically  dis- 
poses of  every  question  presented  by  this  record. 

THOMAS,  J. — The  appellant,  to  save  its  agent  from 
prosecution,  paid  under  protest  to  the  city  of  Troy  the 
sum  of  $100  as  a  license  tax  for  doing  business  in  said 
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city  during  the  year  1908,  exacted  under  the  following 
ordinances  of  said  city,  to-wit: 

"Any  person,  firm,  or  corporation  engaged  in  any 
trade,  business  or  profession  ♦  ♦  ♦  within  the  cor- 
porate limits  of  said  city  of  Troy,  Alabama,  shall  pay 
a  license  therefor  as  follows:    ♦    ♦    ♦ 

"237.  Telegraph  Companies.  Each  firm,  person  or 
corporation  engaged  in  the  business  of  a  telegraph  com- 
pany in  the  city  in  sending  messages  from  the  city  to 
any  point  in  the  state    *    *    *    $100.00." 

Then  follows  a  penal  provision,  making  it  an  offense, 
and  fixing  the  punishment,  for  persons  to  engage  in  any 
business  or  occupation  for  which  a  license  is  required 
without  first  paying  for  and  taking  out  such  license. 

This  suit  is  to  recover  the  license  tax  mentioned  as 
so  paid  by  appellant  under  protest,  and  the  present  is 
the  second  appeal  of  the  case.  On  the  former  appeal 
(see  Viiy  of  Troy  v.  Western  Union  Teh  Co.,  164  Ala. 
482,  51  South.  523,  27  L.  R.  A.  [N.  S.]  627),  which  was 
before  the  creation  of  this  court,  only  one  question  was 
considered,  and  that  was  as  to  whether  or  not  the  ordi- 
nance, being  a  measure  designed  to  raise  revenue,  was 
void  as  exacting  an  uoreasonable  or  prohibitive  amount 
as  a  license  for  doing  the  business  in  which  the  appel- 
lant was  engaged.  Following  the  rule  that  when  the 
question  as  to  the  reasonableness  of  a  city  ordinance  is 
raised,  and  it  has  reference  to  a  subject-matter  within 
the  corporate  jurisdiction,  it  will,  if  nothing  to  the  con- 
trary ai)pears  on  its  face,  be  presumed  to  be  reasonable, 
until  the  contrary  is  established  by  proper  evidence,  our 
Supreme  Court  held  that  the  evidence  before  them  on 
that  appeal,  showing  that  during  the  year  (1908)  for 
which  the  license  was  collected,  the  appellant's  intra- 
state business  was  conducted  at  a  loss,  was  not  suffi- 
cient, as  a  matter  of  law,  to  overcome  the  presumption 
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of  the  validity  of  the  ordinance.  The  judgment  of  the 
court  below,  holding  the  ordinance  void,  was  therefore 
reversed  and  the  cause  remanded  for  a  new  trial.  On 
that  trial  the  case  was  again  tried  on  an  agreed  state- 
ment of  facts,  containing  all  the  facts  agreed  on  in  the 
previous  trial,  which  are  fully  set  out  in  the  report  of 
the  case  on  former  appeal  {City  of  Troy  v.  W.  U.  Tel, 
Co.,  supra) y  and  in  addition  thereto  the  fact  that 
during  the  11  years  next  preceding  1908,  the  year  the 
license  was  paid,  the  receipts  and  expenses  of  appellant 
company  at  the  Troy  ot&ce  for  both  intrastate  and  inter- 
state business,  while  varying  slightly  each  year,  were 
not  materially  different  from  the  expenses  and  receipts 
of  that  office  for  the  said  year  1908,  which  latter  are 
particularly  there  set  out,  the  same  as  they  are  item- 
ized and  totalled  in  the  said  report  of  the  case  on  former 
appeal,  to  which  reference  is  here  made.  The  lower 
court  held  the  ordinance  reasonable  and  valid.  AVe  are 
asked  to  reverse  that  judgment  and  declare  the  ordi- 
nance void,  upon  several  grounds,  which  may  be  suc- 
cinctly stated  as  follows:  First.  Because  the  evidence 
shows  that  the  ordinance  is  so  unreasonable  in  amount 
as  to  demonstrate  an  abuse  of  discretion  on  the  part  of 
the  municipal  officers  passing  it,  and  that  it  is  an  arbi- 
trary interference  with  private  business.  Second.  Be- 
cause the  evidence  shows  that  the  appellant  telegraph 
company  had  accepted  the  provisions  of  the  act  of  Con- 
gress of  July  24,  1866,  and  was  therefore  an  instrument 
or  agent  of  the  government  of  the  United  States,  and 
the  state  was  without  authority  to  confer  the  power  on 
the  municipality  to  levy  any  privilege  or  franchise  tax 
whatever  upon  the  company's  intrastate  businej^s,  as 
was  attempted  by  said  ordinance.  Third.  Because  the 
ordinance  makes  no  provision  by  its  terms  or  under  its 
operation  for  the  exemption  from  taxation  of  that  part 
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of  the  compaDy's  intrastate  business  done  by  it  as  the 
agent  or  instrument  of  the  federal  government  in  the 
transmission  from  and  receiving  at  Troy  of  government 
messages  to  and  from  points  within  the  state  of  Ala- 
bama. 

Pending  this  appeal,  the  appellant  by  writ  of  error 
carried  for  review  to  the  Supreme  Court  of  the  United 
States  the  judgment  of  our  Supreme  Court  in  another 
case,  that  of  Williams  v.  City  of  Talladega^  reported  in 
164  Ala.  633,  51  South.  330,  involving  the  identical  fed- 
eral questions  here  presented  in  the  last  two  points 
stated  as  to  the  invalidity  of  the  ordinance  before  us; 
and  we  have  purposely  delayed  a  decision  in  this  case, 
awaiting  the  determination  of  that  review,  to  the  end 
that  we  might  conform  our  decision  to  that  of  the  Su- 
preme Court  of  the  United  States  on  those  matters. 
Recently  that  court  handed  down  its  opinion,  reported 
in  D.  G.  Williams  v.  City  of  Talladega,  226  TT.  S.  404, 
33  Sup.  Ct.  116,  57  L.  Ed.  — ,  reversing  the  judgment 
of  our  Supreme  Court  in  the  same  styled  case  reported 
in  164  Ala.  633,  51  South.  330,  supra.  The  second  ground 
upon  which  the  ordinance  before  us  is  attacked,  as  here- 
inbefore set  out,  was  there  determined  adversely  to  the 
contention  of  the  appellant,  and  the  third  ground  fa- 
vorably to  that  contention.  The  questions  involved  and 
there  adjudicated  are  of  such  wide  public  interest,  af- 
fecting probably  every  municipality  in  the  state,  that 
we  deem  it  wise  to  quote  at  length  from  that  opinion, 
to  the  end  that  the  information  thereof  may  the  sooner 
reach  all  parts  of  the  state  for  the  future  guidance  of 
the  officers  of  the  towns  and  cities  that  may  be  con- 
cerned. 

Mr.  Justice  Day,  delivering  the  said  opinion  of  the 
United  States  Supreme  Court  in  the  case  cited,  said: 
"Williams,  the  plaintiff  in  error,  was  convicted  of  doing 
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business  in  the  city  of  Talladega,  as  agent  of  the  West- 
em  Union  Telegraph  Company,  from  October  1,  1908, 
to  December  31,  1908,  without  taking  out  and  paying  a 
license  therefor,  in  violation  of  an  ordinance  of  the 
city.  The  ordinance  contained  a  schedule  of  licenses 
for  divers  businesses,  vocations,  occupations,  and  pro- 
fessions carried  on  in  the  city,  among  others  the  follow- 
ing: '158.  Telegraph  Company.  Each  person,  firm, 
or  corporation  commercially  engaged  in  business  send- 
ing messages  to  and  from  the  city  and  to  and  from 
points  in  the  state  of  Alabama  for  hire  or  reward 
^  •  ♦  flOO.OO.'  •  •  ♦  The  fourth  section  provided 
that  any  person,  firm,  or  corporation  who  engaged  in 
any  trade,  business,  or  profession  for  which  a  license 
was  required,  without  first  having  obtained  such  li- 
cense, should  be  guilty  of  an  offense,  and  upon  convic- 
tion should  be  fined  not  less  than  |1  and  not  more  than 
|100.  The  record  discloses  thait  the  corporation  was 
organized  under  the  laws  of  the  state  of  Xew  York,  and 
had  accepted  the  provisions  of  the  act  of  Congress  of 
July  24,  1866  (R.  S.  5263-5268  [U.  S.  Comp.  St.  1901, 
pp.  3579-3581]),  and  for  several  years  theretofore,  and 
during  the  years  1907  and  1908,  had  had  an  office  in 
the  city  of  Talladega,  and  was  engaged  in  the  business 
of  transmitting  messages  l>etween  private  parties  and 
l>etween  the  departments  and  agencies  of  the  Ignited 
States  government  from  Talladega  to  other  points  in 
the  state  of  Alabama,  and  from  other  points  in  the 
state  of  Alabama  to  Talladega.  *  *  *  It  also  ap- 
pears that  the  Western  Union  Telegraph  Company  pays 
taxes  cm  its  property  in  the  state.  In  addition  to  the 
agreed  facts,  from  which  the  above  statement  is  taken, 
it  is  shown  by  the  testimony  of  the  defendant  that  the 
lines  of  the  AVestern  ITnion  Telegraph  Company  enter 
and  leave  the  city  over  the  right  of  way  of  the  Southern 
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Bailroad  and  the  Louisville  &  Nashville  Railroad,  both 
of  which  are  public  railroads,  and  that  within  the  city 
of  Talladega  the  company  has  lines  which  leave  the 
right  of  way  of  the  railroad  companies  and  proceed 
along  public  streets  to  the  office  of  the  company,  and 
also  that  government  messages  are  relayed  daily  at  the 
Talladega  office;  that  it  receivenl  messages  between  t\w, 
different  departments  of  the  government  of  the  United 
States  at  this  office  from  points  within  the  state;  and 
that  government  messages  were  given  a  preference  and 
were  sent  at  reduced  rates.  ♦  ♦  •  This  case  differs 
from  some  cases  which  have  been  in  this  court  involving 
the  right  to  tax  the  Western  Union  Telegraph  Com- 
pany in  that  it  places  empliasis  upon  the  alleged  im- 
munity from  taxation  of  the  class  herein  involve^d,  be- 
cause it  is  contended  that,  by  the  said  act  of  1866,  (con- 
gress, by  virtue  of  the  authority  given  it  to  establish 
post  roads,  conferred  federal  franchises  upon  the  com- 
pany and  made  the  Western  Union  Telegraph  Com- 
pany an  instrumentality  of  the  federal  government,  en- 
dowed with  franchises  to  construct,  maintain,  and  op- 
erate telegraph  lines  on  the  post  roads  of  the  United 
States,  with  the  duty,  in  the  operation  of  those  lines, 
not  only  to  serve  the  government  of  the  United  States, 
but  also  to  serve  the  public  which  might  wish  to  trans- 
act business  over  its  line.  This  being  so,  it  is  now 
insisted  that  the  attempt  to  impose  a  license  tax  upon 
the  company,  either  by  the  state  of  Alabama  or  any  of 
its  municipalities,  is  an  attempt  to  impose  a  tax  on  the 
franchises  created  by  the  federal  government." 

This  point  was  decided  against  the  stated  contention, 
and  the  court,  after  citing  numerous  decisions  of  its 
own  sustaining  its  view,  adds  this  conclusion  in  final 
disposition  of  that  question :  "These  cases  [the  ones 
cited],  taken  together,  establish   the  proposition   that 
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the  privilege  given  to  telegraph  compaDies,  under  the 
terms  of  the  congressional  act  mentioned,  to  use  the 
military  and  post  roads  of  the  United  States  for  the 
poles  and  wires  of  the  company,  is  to  be  regarded  as 
permissive  in  character  and  not  as  creating  corporate 
rights  and  privileges  to  carry  on  tlie  business  of  teleg- 
raphy, which  were  derived  from  tlie  laws  of  the  state 
incorporating  the  company,  and  that  this  permissive 
grant  did  not  prevent  the  state  from  taxing  the  real  and 
personal  property  belonging  to  the  company  within  its 
borders  or  from  imposing  a  license  tax  upon  the  right 
to  do  a  local  business  within  the  state." 

Dealing  with  the  next  point  there  urged  as  to  the 
im'alidity  of  the  ordinance,  that  court  further  said: 
"It  is  further  contended  that  the  tax  is  unreasonable 
and  the  ordinance  therefore  void  because  of  its  effect 
upon  interstate  business.  The  reasonableness  of  the  or- 
dinance, unless  some  federal  right  set  up  and  claimed 
is  violated,  is  a  matter  for  the  state  to  determine.  Tt  is 
contended  that  the  result  of  the  tax  upon  the  intrastate 
business  conducted  at  a  loss  is  to  impose  a  burden  upon 
the  interstate  business  and  is  therefore  void.  The  Su- 
preme Court  of  Alabama  (Williams  r,  Vity  of  Talla- 
dcf/a.  164  Ala.  623  [51  South.  330]),  however,  reached 
the  conclusion  that  the  attempted  test  (by  the  income 
and  expenses)  for  11  months,  showing  a  loss  of  86 
cents,  is  not  a  sufficiently  accurate  representation  of  the 
business  of  tlie  company  conductcnl  at  Talladega  to  ren- 
der* the  tax  void.  With  this  y'ww  we  agree,  and  we  are 
not  satisfied  that  the  tax  is  such  as  to  impose  a  burden 
upon  interstate  commerce,  and  therefore  make  it  sub- 
ject to  attack  as  a  denial  of  federal  right." 

Coming  to  the  last  point  insisted  upon  in  that  case, 
the  opinion  proceeds:  "It  is  further  contended  that 
this  ordinance  is  void  because  it  makes  no  exception  aa 
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to  the  sending  of  government  messages.  In  this  respect 
it  is  suggested  in  the  brief  of  the  defendant  in  error 
that  the  ordinance  may  be  construed  as  not  to  include 
business  transacted  by  the  company  as  an  agency  of  the 
government,  and  as  applying  only  to  commercial  busi- 
ness of  a  different  character;  but  in  view  of  the  con- 
struction which  the  Supreme  Court  of  Alabama  in  Wil- 
liams V.  VHji  of  TaUadefja.  164  Ala.  633  [51  Soutli. 
330] )  has  placed  upon  it,  we  must  consider  the  ordi- 
nance as  construed  by  that  court.  Upon  the  authority 
of  a  previous  case  {Moore  v.  Eufaula,  97  Ala.  670  [11 
South.  921]),  it  held  the  ordinance  valid,  although  it 
does  not  exclude  messages  sent  for  the  government  of 
the  United  States.  In  this  connection  the  Supreme 
Court  of  Alabama  said:  *The  fait  that  a  part  of  the 
business  done  by  the  company  consists  in  the  sending 
of  messages  for  the  government  does  not  affect  the 
right  of  the  state  to  impose  a  reasonable  privilege  tax.' 
We  therefore  have  to  consider  whether  a  license  tax  by 
a  state,  on  the  doing  of  business  within  the  state,  in- 
cluding the  transmission  of  government  messages,  by  a 
telegraph  company  which  has  accepted  the  terms  of  the 
act  of  1866,  can  be  lawfully  imposed.  By  the  said  a(*t 
of  1866,  government  messages  are  given  priority  over 
all  other  business,  and  are  transmitted  at  the  rates  an- 
nually fixed  by  the  Postmaster  Ceneral ;  and,  l)ef()re  the 
telegraph  companies  exercise  any  of  the  powers  or  priv- 
ileges conferred  by  the  law,  they  are  requiriMl  to  file 
with  the  Postmaster  General  their  written  acceptance 
of  the  restrictions  and  obligations  of  the  act  (Rev.  Stat. 
5266-5268  [U.  S.  C6mp.  St.  1901,  pp.  3580,  3581]).  This 
court  has  had  occasion  to  consider  the  effect  of  this  leg- 
islation and  the  acceptance  of  its  terms  by  the  telegraph 
company,  so  far  as  the  transmission  of  government 
business  is  concerned.     In  the  case  of  Telef/raph  Co.  v. 
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Texas,  105  U.  S.  460  [26  L.  Ed.  1067],  an  ordinance 
was  held  void  which  required  the  company  to  pay  a  tax 
of  one  cent  for  all  full  rate  messages  sent,  and  one-half 
cent  for  every  message  less  than  full  rate.  This  was 
in  addition  to  taxes  paid  by  the  company  on  real  and 
personal  property  in  the  state.  The  ordinance  was 
held  void  as  levying  a  tax  upon  interstate  messages,  and 
also  void  in  so  far  as  it  undertook  to  tax  the  transaction 
of  government  business.  *  *  *  As  to  the  government 
messages,  it  is  a  tax  by  the  state  on  the  means  employed 
by  the  government  of  the  United  States  to  exercise  its 
constitutional  powers,  and  therefore  void:  Were  it 
otherwise,  an  agency  of  the  federal  government,  in 
the  execution  of  its  sovereign  power,  would  be  at 
the  mercy  of  the  taxing  power  of  the  state.  We  have, 
then,  an  ordinance  which  taxes,  without  exemption,  the 
privilege  of  carrying  on  a  business,  a  part  of  which  is 
that  of  a  government  agency  constituted  under  a  law 
of  the  United  States  and  engaged  in  an  essential  part 
of  the  public  business — communication  between  the  of- 
ficers and  departments  of  the  federal  government.  The 
ordinance  making  no  exception  of  this  class  of  business 
necessarily  includes  its  transaction  within  the  privilege 
tax  levied.  This  part  of  the  license  enacted  nei^essarily 
affects  the  whole  and  makes  the  tax  unconditional  and 
void." 

It  will  be  observed  that  the  ordinance  here  under 
consideration  has  the  same  defect  as  pointed  out  in  that 
— it  makes  no  exception  from  the  business  taxed  of  that 
part  of  it  done  by  the  telegraph  company  in  sending 
and  receiving  government  messages — and,  under  the 
authority  cited,  must  fall.  Being  void  for  this  reason, 
it  becomes  unnecessary  to  determine  as  to  whether  or 
not  it  is  also  void  as  exacting  an  unreasonable  amount 
for  the  privilege  of  engaging  in  the  business  licensed. 
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The  judgment  is  reversed,  and  the  cause  remanded. 
Reversed  and  remanded. 


Loeb,  et  al.  v.  City  of  Montgomery. 

Assumpsit. 

(Decided   January   23,   1913.     Rehearing   denied   April   8,    1913. 
61  South.  642.) 

1.  Municipal  Corporations ;  Action  on  Bond;  Complaint. — In  an 
action  by  a  municipal  corporation  on  a  contractor's  bond,  a  com- 
plaint alleging  breach  of  the  conditions  of  a  bond  made  by  defendant 
binding  them  to  furnish  Are  hose  warranted  to  stand  a  specified 
test,  was  not  demurrable  on  the  theory  that  the  condition  was  com- 
plied with  by  delivering  the  hose  and  the  warranty. 

2.  Same;  Variance;  Materiality. — In  an  action  on  a  bond  based  on 
a  breach  of  the  warranty  no  material  variance  could  be  predicated 
on  an  allegation  that  they  (referring  to  the  sureties)  as  well  as  the 
seller  as  principal,  agreed  to  furnish  the  hose,  etc. 

3.  Same. — Description  of  fire  hose  sold  as  three-i)ly  Baker  Babric 
Brand,  when  three-ply  Baker  Faliric  Brand  is  obviously  meant,  can- 
not be  made  the  basis  of  a  material  variance,  and  specially  so  where 
the  action  was  based  not  on  the  warranty  as  to  the  brand,  but  on 
the  warranty  as  to  the  quality. 

4.  Bonds;  Contracts;  Construction. — A  bond  or  other  contract 
should  receive  such  a  construction  as  will  effectuate  the  reasonable 
intention  of  the  parties. 

5.  Same;  Ambiguous  Language. — Doubtful  or  ambiguous  lan- 
guage in  a  bond  or  other  contract  will  receive  the  construction  that 
will  support  rather  than  defeat  the  instrument,  if  it  can  be  fairly 
done. 

C.  Same. — A  bond  or  contract  should  be  construed  against  a  party 
on  whom  rests  the  obligation  involved. 

7.  Contracts;  Construction. — Contracts  must  be  construed  In  the 
light  of  the  facts  surrounding  the  parties  at  the  time  of  entering 
Into  or  making  the  agreement. 

8.  Pleading;  Demurrer;  Scope. — Where  a  bond  is  sued  on  but  not 
set  out  in  the  complaint,  it  cannot  be  looked  to  in  support  of  rulings 
on  demurrer  to  complaint. 

9.  Appeal  and  Error;  Harmless  Error;  Instructions. — In  an  ac- 
tion by  the  citj'  based  on  the  breach  of  warranty  as  to  the  quality 
of  certain  fire  hose  purchased,  it  was  not  reversible  error  for  the 
court,  after  correctly  stating  the  measure  of  damages  as  the  pur- 
chase price,  to  add  that  the  reason  for  the  rule  was  that  a  defect 
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in  the  hose  might  result  in  the  burning  of  a  whole  town,  especially 
in  the  absence  of  a  request  for  an  explanatory  charge. 

10.  Charge  of  Court;  Misleading. — ^The  court  will  not  be  placed 
in  error  for  giving  &  charge  merely  misleading,  as  the  duty  is  on  the 
adversary  party  to  request  explanatory  instructions. 

(Thomas,  J.,  dissents  in  part.) 

Appeal  from  Montgomery  City  Court. 

Heard  before  Hod.  Gaston  Guntbr. 

Action  by  the  City  of  Montgomery  against  M.  Loeb, 
doing  business  as  the  Loeb  Hardware  Company,  and  the 
National  Surety  Company  to  recover  for  the  breach  of 
the  conditions  of  a  bond.  Judgment  for  plaintiflF,  and 
defendants  appeal.    AflBrmed. 

The  complaint  was  as  follows:  "Plaintiff  claims  of 
defendants  $500  for  the  breach  of  the  condition  of  a 
bond  made  by  the  defendants  on  the  12th  day  of  Au- 
gust, 1910,  payable  to  the  plaintiffs,  in  the  sum  of 
$1,420,  with  the  condition  that  they  furnish  2,000  feet, 
more  or  less,  of  their  three-ply  Baker  Babric  Brand 
solid,  multiple  woven,  rubber-lined  cotton  fire  hose,  2^2 
inches  internal  diameter,  coupled  complete  in  sections 
of  50  feet,  delivered  f.  o.  b.  Montgomery,  Ala.,  at  $1.10 
per  foot,  guarantee  to  withstand  a  test  pressure  of  400 
pounds  to  the  square  inch,  when  delivered,  and  be  free 
from  defects  in  material  or  manufacture  for  36  months 
from  the  date  of  the  delivery,  and  plaintiff  says  that 
the  condition  of  said  bond  has  been  broken  by  defend- 
ant in  this :  That  said  hose  was  not  free  from  defects 
in  material  or  manufacture,  and  a  short  time  after  the 
purchase,  and  long  before  the  expiration  of  the  said  36 
months  from  the  date  of  the  delivery  thereof,  to- wit, 
400  feet  of  said  hose,  by  reason  of  defects  in  said  mate- 
rial and  manufacture,  bursted  and  became  wholly  unfit 
for  use  for  which  it  was  sold  to  plaintiff  and  wholly 
worthless  to  plaintiff,  to  the  damage  of  plaintiff  as 
above  stated.^^ 
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The  demurrers  raise  the  proposition  that  the  com- 
plaint fails  to  allege  the  manner  in  which  the  hose  was 
defective  in  material  or  manufacture,  and  fails  to  al- 
lege or  show  any  breach  of  the  conditions  of  the  bond 
sued  on.  The  pleas  were :  First,  the  general  issue;  and, 
second,  the  defendant  says  in  answer  to  the  complaint 
that,  before  this  suit  was  commenced,  it  furnished  to 
the  plfTintiff  2,(00  feet  of  its  three-ply  Baker  Fabric 
Braiiti,  solid  multiple  woven,  rubber-lined  cotton  hose, 
2Y2  inches  internal  diameter,  coupled  in  sections  com- 
plete of  50  feet,  and  also  guaranteed  to  plaintiff  that 
said  hose  would  withstand  a  test  pressure  of  400 
pounds  to  the  square  inch,  when  delivered,  and  guaran- 
teed it  against  defects  in  material  or  manufacture  for 
36  months  from  the  date  of  the  delivery. 

The  demurrers  to  the  plea  raise  the  question  that  the 
plea  fails  to  aver  that  the  hose  delivered  to  the  plaintiff 
would  withstand  a  pressure  of  400  pounds  to  the  square 
inch  when  delivered;  second,  for  that  said  plea  fails 
to  aver  that  said  hose  when  delivered  was  free  from 
defects  in  material  and  manufacture  when  so  delivered ; 
third,  for  that  said  plea  fails  to  aver  that  said  hose 
when  delivered  would  withstand  a  pressure  of  400 
pounds  to  the  square  inch,  and  was  free  from  defects 
in  material  and  manufacture  so  that  said  hose  would 
perform  the  service  for  which  it  was  sold  to  plaintiff 
for  a  period  of  36  months  from  the  date  of  its  delivery. 
The  bond  was  conditioned  upon  a  maximum  liability  of 
|1,320  because  of  the  fact  that  the  obligee  had  agreed 
to  furnish  to  the  city  of  Montgomery  2,000  feet  of  fire 
hose,  and  guarantee  same  for  a  period  of  three  years 
against  defects  in  material  and  manufacture,  a  copy  of 
which  agreement  is  attached  and  made  a  part  hereof. 
And  assumed  for  the  principal  obligor  the  faithful  per- 
formance of  the  terms  and  provisions  of  said  contract. 
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subject  to  certain  exceptions  not  necessary  to  be  here 
set  out. 

The  proposal  to  the  city  was  to  furnish  the  hose  as  de- 
scribed in  the  complaint  and  the  plea  at  fl.lO  per  foot, 
with  the  following  guaranty:  "The  hose  offered  under 
this  proposal  is  guaranteed  to  withstand  a  test  pressure 
of  400  pounds  to  the  square  inch  when  delivered,  and 
against  detfects  in  material  or  manufacture  for  36 
months  from  the  date  of  delivery." 

The  oral  charge  was  as  follows :  "In  the  event,  after 
a  fair  consideration  of  this  evidence,  you  should  deter- 
mine that  the  city  of  Montgomery  should  recover  in 
this  case,  then  the  measure  of  damages  would  be  the 
original  purchase  price,  and  the  interest  on  that  up  to 
the  day  of  the  trial.  In  other  words,  the  reason  for  that 
is  this :  If  a  city  should  buy  a  hose  and  use  it  for  two 
years,  and  it  was  guaranteed  for  three,  and  the  hose 
broke  from  some  defect,  it  might  be  that  the  whole  town 
would  burn  up  from  a  defect  in  the  hose,  and  it  would 
not  be  proper  to  allow  for  the  use  of  it  during  that 
time."    The  last  clause  was  the  one  excepted  to. 

Weil,  Stakely  &  Vardaman,  for  appellant.  No  brief 
reached  the  Reporter. 

C.  P.  MclNTYRE,  and  John  V.  Smith,  for  appellee. 
No  brief  reached  the  Reporter. 

PELHAM,  J. — This  suit  was  instituted  by  the  appel- 
lee, a  municipal  corporation,  in  the  court  below  to  re- 
cover for  the  breach  of  a  condition  of  a  bond  executed 
by  the  appellants  in  connection  with  the  sale  to  the  mu- 
nicipality of  a  certain  quantity  of  fire  hose  by  the  prin- 
cipal in  the  bond,  the  Loeb  Hardware  Company.  The 
sale  of  fire  hose  was  made  on  a  contract  of  sale  under 
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the  terms  of  which  a  representation  or  "guarantee," 
as  alleged  in  the  complaint,  was  made  that  the  hose 
would  withstand  a  certain  amount  of  pressure  and 
prove  free  from  defects  in  materials  or  manufacture  for 
a  designated  period.  The  bond  was  conditioned  for  a 
faithful  performance  of  the  contract  of  sale  on  the  part 
of  the  seller,  and  the  complaint  averred  a  breach  of  the 
condition  of  the  bond  in  that  the  fire  hose  failed  to 
withstand  the  stipulated  pressure  and  be  free  from  de- 
fects in  material  and  manufacture,  as  represented  or 
guaranteed  by  the  sellers. 

The  subject-matter  of  the  bond,  the  purpose  for  its 
execution,  the  relation  of  the  parties,  and  the  object  to 
be  accomplished,  as  may  fairly  be  gathered  from  the  al- 
legations of  the  complaint,  are  all  such  as  to  make  it 
obvious  that  the  nature  and  design  of  the  obligation 
sued  upon  was  for  the  manifest  purpose  of  securing  the 
city  as  vendee  against  loss  in  the  amount  paid  as  a 
purchase  price  for  certain  fire  hose,  in  the  event  the 
article  purchased  proved  to  be  faulty  or  unsound,  or 
failed  to  come  up  to  the  representations  or  "guarantee" 
made  by  the  vendor,  the  principal  in  the  bond. 

The  appellants  interposed  demurrers  to  the  com- 
plaint and  filed  a  special  plea  on  the  theory  that  the  con- 
dition of  the  bond  set  up  in  the  complaint  and  alleged 
to  have  been  breached  had  been  fully  complied  with  by 
merely  making  a  delivery  and  guaranty,  and  that  no 
breach  of  any  condition  of  the  bond,  as  averred  in  the 
complaint,  would  be  occasioned  by  a  failure  of  the  hose 
to  be  free  from  defects  of  material  or  manufacture,  or 
to  withstand  the  stipulated  pressure.  The  court  very 
properly  overruled  these  demurrers  to  the  complaint  at- 
tacking it  on  this  ground.  The  contention  of  the  appel- 
lants that  the  condition  of  the  bond  as  alleged  in  the 
complaint,  and  a  breach  of  which  is  declared  on,  only 
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provided  for  a  bare  delivery  of  the  hose  and  a  mere  ob- 
ligation to  make  the  guaranty,  and  that  the  condition 
of  the  bond  set  up  and  alleged  to  have  been  breached 
was  fully  complied  with  on  appellant's  part  when  it 
merely  delivered  and  guaranteed,  and  that  no  breach  of 
the  conditions  of  the  bond,  as  averred  in  the  complaint 
was  occasioned  through  failure  of  the  representations 
or  warranty  made  in  inducing  the  sale,  is  hypercritical. 
The  court's  action  in  sustaining  demurrers  to  the  plea 
setting  up  this  contention  as  to  the  condition  of  the 
bond,  as  set  up  in  the  complaint,  was  without  error  for 
the  same  reason. 

The  complaint  contained  proper  allegations,  fairly 
construed,  of  the  condition  of  the  bond,  and  averred  or 
assigned  a  breach  thereof,  for  which  the  appellants  (if 
these  allegations  were  sustained  by  the  proof)  would  be 
liable  to  the  city  as  the  obligee  named  in  the  bond.  The 
assignment  of  the  breach  was  in  substance  and  effect, 
in  the  words  of  the  contract,  introduced  in  evidence  on 
the  trial  and  made  a  part  of  the  bond  and  co-extensive 
with  the  condition  of  the  bond  alleged  to  have  been 
breached.— iiLtrbi/  v.  Forbes^  141  Ala.  294,  37  South.  411. 

That  the  court's  ruling  on  the  demurrers  to  the  com- 
plaint and  plea  was  without  error,  and  that  the  court 
gave  the  proper  construction  to  the  condition  of  the 
l>oud  set  out  in  the  complaint,  is  manifest  from  the  bond 
itself,  which  Avas  introduced  on  the  trial,  in  support  of 
the  averment  as  to  the  condition  it  contained,  as  set  out 
in  the  complaint.  The  bond  referred  to  the  contract  of 
sale  and  made  it  a  part  of  the  obligation,  and,  constru- 
ing the  instruments  together,  the  obligors  in  the  bond 
were  l>ound  to  answer  to  the  city  for  a  failure  of  the 
representations  and  guaranty  (or  warranty)  made  in 
the  contract  of  sale,  under  the  terms  and  conditions  of 
whicli  the  hose  was  purchased,  for  applying  the  cardi- 
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nal  rule  of  construction  to  this  instrument,  and  looking 
at  the  intention  of  the  parties,  in  connection  with  the 
nature  of  the  obligation  itself,  and  having  due  regard 
to  the  objects  in  view,  it  is  then  made  plain  and  the  con- 
clusion is  unavoidable  that  the  trial  court  gave  the  cor- 
rect construction  to  the  allegations  of  the  complaint  set- 
ting up  this  condition  of  the  bond  and  assigning  a  breach 
thereof.  To  give  the  obligation  declared  on  and  intro- 
duced in  evidence  in  support  of  the  allegations  of  the 
complaint  setting  up  the  condition  averred  to  be 
breached  the  construction  contended  for  by  appellants, 
in  the  light  of  the  evident  object  the  parties  had  in  view 
at  the  time,  would  be  to  give  to  it  no  force  or  meaning, 
deprive  it  of  all  efficacy,  and  render  it  a  trifling  instru- 
ment without  practical  force  or  significance,  making  it 
but  an  ineffectual  and  vain  attempt  to  secure  protection 
and  security  through  the  medium  of  a  bond  for  the 
faithful  performance  of  a  contract  of  sale,  and  this,  too, 
by  a  strained  construction  most  strongly  in  favor  of  the 
parties  entering  into  the  obligation.  This  is  not  the 
proper  rule  of  construction;  the  proper  rule  is  to  give 
force,  effect,  and  meaning  to  the  words  and  clauses 
used  in  an  instrument  so  as  best  to  effectuate  and  carry 
into  operation  the  reasonable  intention  of  the  parties 
{Bojfkin  V.  Bank,  72  Ala.  262,  47  Am.  Rep.  408)  ;  and, 
in  determining  the  meaning  to  be  accorded  to  doubtful 
language,  a  construction  should  be  given,  if  this  can  be 
fairly  done,  that  will  support  rather  than  defeat  the 
instrument;  and  the  construction,  too,  should  not  be 
strained  in  favor  of,  but  most  strongly  against,  the  per- 
son undertaking,  or  entering  into,  the  obligation. — 
Ashlejf  V.  Cathcart,  159  Ala.  474,  49  South.  75.  Con- 
tracts must  be  construed  in  the  light  of  the  facts  sur- 
rounding the  parties  at  the  time  of  entering  into  or 
making  the  agreement.    Courts  will  consider  the  occa- 
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sion  which  gave  rise  to  the  contract,  the  relation  of  the 
parties,  and  the  objects  to  be  accomplished. — McGhee 
V.  Alexander,  104  x\la.  121,  16  South.  148;  Pollard  v. 
Maddox,  28  Ala.  321. 

The  bond  not  having  been  set  out  in  the  complaint, 
it  could  not,  of  course,  be  looked  to  in  support  of  the 
court's  rulings  on  the  demurrers.  But  the  complaint 
set  up  the  condition  of  the  bond  in  substance  and  effect 
and  alleged  a  breach  of  the  condition,  and  a  construc- 
tion of  the  bond  itself  makes  it  obvious  that  the  con- 
struction given  to  its  condition,  as  set  out  in  substance 
and  effect  in  the  complaint,  is  correct. 

The  appellants'  claim  of  a  variance  is  not  well  taken 
as  being  material,  wherein  such  contention  is  based  on 
the  allegation  of  the  complaint  that  the  condition  of 
the  bond  is  that  "they"  (the  bondsmen  sued  in  the  ac- 
tion) agreed  to  furnish  the  hose,  while  the  bond  showed 
that  but  one  of  the  bondsmen,  the  principal,  the  Loeb 
Hardware  Company,  was  to  furnish  the  hose,  and  that 
the  other  bondsman  signed  as  surety,  for  this  recital 
did  not  pertain  to  an  essential  portion  of  the  condition 
of  the  l>ond,  as  the  bond  in  each  case  Avould  be  the  same 
in  substance  and  effect,  and  the  liability  and  right  of 
recovery  the  same.  No  variance  Avas  wrought  by  this 
allegation  and  proof,  material  in  its  nature  or  affecting 
the  right  of  recovery. — Dickson  v,  Bdchelder,  21  Ala. 
699;  Moselcy  v.  Wilkinson,  24  Ala.  411;  Peck  v.  Ash- 
nrst,  108  Ala.  429,  19  South.  781 ;  Austin  v.  Beall,  167 
Ala.  426,  62  South.  657,  Ann.  Cas.  1912A,  510. 

The  allegation  in  that  part  of  the  complaint  not  al- 
leging the  breach  but  in  the  descriptive  portion  simply 
containing  a  description  of  the  hose  as  "three-ply  Ba- 
ker Babric  Brand  solid,  multiple  woven,  rubber-lined 
cotton  fire  hose,"  etc.,  refers  to  the  bond  and  is  plainly 
a  mere  clerical  error  and  self-correcting  in  its  nature  as 
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meaning  "fabric,"  as  described  in  the  bond  and  contract 
of  sale  in  place  of  "babric."  The  gist  of  the  action  was 
to  recover  for  the  breach  of  a  warranty  of  the  quality 
and  condition  of  the  hose  furnished  under  contract,  and 
not  for  a  failure  to  furnish  the  brand  specified,  and  no 
breach  was  averred  going  to  the  brand  of  hose  fur- 
nished, and  no  question  was  raised  and  no  contention 
entered  the  case  at  any  stage  of  the  proceeding  during 
the  whole  course  of  the  trial  as  to  the  brand  of  the  hose 
delivered  under  the  contract.  The  alleged  variance  was 
not  material,  and  certainly  would  not  constitute  sucli 
a  fatal  variance  as  to  prevent  a  recovery.  The  name  or 
brand  of  the  hose  might  have  been  stricken  from  the  al- 
legations as  an  essential  fact  to  prove,  under  the  issues, 
essential  and  material  in  the  cause  of  action  with- 
out precluding  the  right  to  recover  for  the  breach 
assigned,  did  not  involve  and  made  no  reference 
to  the  brand  or  name  of  the  hose,  nor  was  that  a 
question  in  issue  in  the  case. — Gulf  City  Shincfle  Mfg. 
Co,  v.  Bojjlcs,  129  Ala.  192,  29  South.  800. 

The  exception  to  what  was  said  by  the  court  in  con- 
nection with  its  statement  to  the  jruy  as  to  the  measure 
of  damages  to  be  applied  in  the  event  of  a  finding  in 
favor  of  the  plaintiff  is  not  sought  to  be  supported  by 
a  claim  that  there  was  any  error  at  all  in  the  court's 
statement  of  the  rule  to  govern  the  jury  in  measuring 
the  damages;  but  the  claim  is  that  the  error  was  in  the 
court's  statement  of  the  reason  which  it  regarded  as 
furnishing  a  support  for  that  rule.  While  it  was  not 
necessary  for  the  court  to  undertake  to  justify  the  ex- 
istence of  a  rule  of  law  given  in  charge  to  the  jury  for 
its  guidance,  and  while  the  reasons  supporting  the  rule 
may  not  have  been  fully  and  correctly  disclosed  by  the 
explanatory  statement  of  the  court,  which,  by  its  men- 
tion of  a  result  that  might  ensue  from  such  a  transac- 
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tion  as  the  one  under  consideration  in  the  case  at  bar, 
perhaps  was  intended  to  illustrate  the  evil  consequences 
that  might  result  in  such  a  case  from  the  recognition  of 
a  different  rule,  yet,  as  it  plainly  appears  that  the  jury 
was  correctly  instructed  as  to  the  measure  of  damages 
to  be  applied  by  them,  we  cannot  conclude  that  the  de- 
fendant could  have  been  so  prejudiced  as  to  entitle  it 
to  a  reversal  by  the  court's  attempt  to  suggest  the 
reason  for  the  existence  of  the  rule  stated  in  the  instruc- 
tion given.  The  most  that  can  be  said  against  the  ex- 
pression complained  of  is  that  it  may  have  been  mislead- 
ing or  have  had  a  tendency  to  divert  or  distract  the  at- 
tention of  the  jury  from  their  duty  of  applying  the  rule 
for  measuring  the  damages  which  had  been  correctly 
stated  to  them.  If  the  remarks  in  question  were  charge- 
able with  such  an  infirmity,  the  defendant  was  entitled 
to  seek  its  correction  by  asking  a  countercharge.  When 
a  part  of  an  oral  charge  is  misleading  only  and  could 
have  iK^eu  corrected  by  a  countercharge,  the  court  Avill 
not  be  phiccd  in  error  for  giving  it. — Rutledge  v,  Row- 
land, 161  Ala.  114,  49  South.  461.  Giving  a  charge  that 
is  misleading  ohly  is  not  reversible  error;  the  duty  rests 
on  the  other  ])arty  to  ask  an  explanatory  charge. — 
Torbcrt  i\  McFarhuul  172  Ala.  117,  55  South.  311; 
Council  r.  Mai/hcw,  172  Ala.  2i):),  55  South.  314;  Ala. 
V,  V,  d  /.  Co.  V,  Heald,  171  Ala.  263,  55  South.  181. 
*Tlie  fact  that  a  charge  has  misleading  tendency  will 
not  render  the  giving  of  it  error  unless  it  clearly  appears 
that  the  jury  was  misled  by  it  to  the  prejudice  of  the 
party  against  whom  it  was  given. — Vandivcr  v.  Waller, 
143  Ala.  411,  39  South.  136.''  6  Mayfield's  Dig.  p.  110, 
§  148. 

An  illustraticm  given  by  the  court  applicable  to  the 
evidence  falls  within  the  authority  of  the  court  in 
charging  the  jury. — PiqttHt  t\   Wellinf/'Wild  Coal  Co., 
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200  Mass.  470,  86  N.  E.  899.  Even  if  the  reason  or  il- 
lustration be  deemed  inapt,  it  was  only  misleading  and 
would  not  work  a  reversal. 

The  rulings  of  the  trial  court  are  free  from  reversible 
error,  and  the  case  will  be  affirmed. 

Affirmed. 

Thomas,  J.,  dissenting  on  the  conclusion  reached 
and  what  is  said  in  reference  to  the  court's  oral  charge 
because  of  the  evidence  oflfered  in  support  of  the  plea 
of  the  «:eneral  issue. 


Borcleii  &  Co.  r.  Vinegar  Bend 
Lumber  Company. 

(Derided   April    1).    V.)\:\.     (V2    South.   2,14.) 

1.  Wilncs.sis:  ErdinliiHtUm :  hnUfiniti'  Question. — Whore  a  (jues- 
tioii  may  he  answered  hy  a  conclusion  of  the  witness  and  not  hy  u 
statement  of  facts,  it  may  he  excluded  as  indefinite. 

2.  *Va/?K'.-  Where  the  huyer  of  luml.er  in  a  letter  suhsequeut 
to  the  comi)letion  of  the  contract  undertook  to  secure  a  herth  for 
the  vessel,  a  (lueslion  as  to  the  custom  or  usa^e  rej^arding  the  pay- 
ment of  demurrage  was  not  proi)er.  since  that  might  have  included 
the  i)ayment  of  denuirrage  due  to  the  failure  to  secure  such  berth. 

8.  AppvaJ  and  Error;  Review:  Cured  bff  i<uhsequent  Testimony. — 
Where  error  is  connnitted  in  sustaimng  objection  to  a  question,  it 
is  cured  hy  subsequently  allowing  the  witness  to  state  the  facts. 

4.  Custom  and  rsatje;  Vanjinif  Terms  of  ro«f/7/c/.— Whether  the 
letter  he  regarded  as  a  construction  of  the  contract,  or  as  a  modifi- 
cation of  it.  evhlence  as  to  a  custom  or  usage  as  to  berthing  a  ves- 
sel, is  not  admissible,  where  a  buyer  of  lumber  in  a  letter  subsequent 
to  the  completion  of  the  contract  undertook  to  secure  a  berth  for  the 
vessel. 

5.  Dnmagetf;  Minimizing  Damages. — Where  the  action  was  for 
breach  of  a  contract  to  deliver  lumber  to  be  paid  for  after  all  is 
delivered,  and  the  seller  offered  to  deliver  provided  each  car  load 
Is  paid  for  as  delivered,  the  measure  of  damages  is  the  interest  from 
the  time  the  payment  would  be  made  under  the  seller's  offer  to  the 
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time  they  would  be  due  under  the  contract,  since  the  buyer  must 
mlnimlsse  the  damages,  even  though  to  do  so  he  had  to  deal  with  the 
seller. 

6.  Accord  and  Satisfaction;  Part  Payment;  Condition. — To  con- 
stitute accord  and  satisfaction  the  debtor  must  pay,  as  a  com- 
promise, more  than  the  amount  admitted  to  be  due,  or  pay  the 
amount  admitted,  subject  to  a  condition  that  its  acceptance  would 
be  in  settlement  of  the  entire  demand. 

7.  Same;  Evidence;  Sufficiency. — The  evidence  examined  and  held 
insufficient  to  show  that  a  sum  admitted  by  the  buyer  to  be  due 
under  the  contract,  and  paid  by  him  was  paid  on  condition  that  it 
had  been  acce[)ted  in  full  satisfaction,  or  that  it  be  accepted  as 
such. 

8.  Salen;  Breach  of  Contract;  Instructions. — Where  the  buyer  of 
lumber,  to  be  delivered  f.  o.  b.  vessel,  after  the  completion  of  the 
contract,  sent  the  seller  a  copy  of  the  charter  party  of  the  vessel 
specifying  that  the  cargo  was  to  be  delivered  within  reach  of  the 
vessel's  tackle,  it  niiRht  be  inferred  that  such  a  delivery  was  thereby 
authorized  by  the  buyer,  and  a  charge  asserting  that  the  contract 
required  delivery  on  board  the  vessel  is  misleading. 

9.  Charrje  of  Court;  Ignonno  Evidence. — Where  there  was  eW- 
deiice  that  the  detention  of  a  vessel  was  caused  in  part  only  by 
the  defendant,  a  charge  asserting  that  all  of  the  detention  was  due 
to  the  defendant,  is  abstract  and  Ignores  evidence. 

Appeal  from  Mobile  Circuit  Court. 

Heard  before  Hod.  Samuel  B.  Browne. 

Action  by  N.  B.  Borden  &  Co.  for  breach  of  contract 
against  the  Vine.2:ar  Bend  Lumber  Company.  Judg- 
ment for  defendant,  and  plaintiff  appeals.    AflSrmed. 

See  also,  2  Ala.  App.  354,  50  South.  775. 

The  action  was  based  upon  the  breach  of  the  con- 
tract by  which  it  is  alleged  that  defendants  agreed  to 
sell  to  plaintiflf  a  cargo  of  lumber  containing  514,200 
feet  of  lumber  at  |14.50  per  M.  free  on  board  vessel  at 
Mobile  at  M.  &  O.  docks,  shipment  March  and  April, 
1906,  payments  therefor  by  sight  draft  against  ship- 
ping documents  and  order.  It  is  then  alleged  that  plain- 
tiffs procured  and  docked  a  vessel  at  Mobile  within  the 
time  required  by  the  contract,  and  notified  the  defend- 
ant, which  failed  and  refused  to  deliver  said  lumber, 
to  the  plaintiff's  damage,  including  |720  for  the  master 
of  the  vessel  as  demurrage.     The  defense  was  the  gen- 
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eral  issue,  and  set-oflf  for  $1,000,  alleged  in  one  piea  to 
Jbe  an  unliquidated  demand  and  in  another  plea  to  be  a 
liquidated  demand.  Replication  set  up  the  payment  of 
the  debt,  and  that  before  the  suit  brought  the  defendant 
-accepted  a  less  sum  than  that  claimed  in  full  satisfac- 
tion of  said  claim ;  the  amount  thereof  being  in  dispute. 
The  jury  returned  a  verdict  for  $671.91  for  the  defend- 
ant. 

The  following  charges  were  refused  to  plaintiff: 
"(11)  If  you  believe  from  the  evidence  that  defend- 
ants received  the  sum  of  $3,937.06  in  satisfaction  of 
their  entire  claim  under  contract  116  stump,  such  pay- 
ment operated  as  a  full  settlement  and  satisfaction  of 
their  claim  against  the  plaintiffs  for  the  cargo  deliv- 
ered under  said  contract. 

"(12)  If  you  believe  from  the  evidence  that  the  de- 
fendants claimed  from  the  plaintiffs  the  sum  of  $5,064.73 
for  the  cargo  delivered  to  the  schooner  Bertha  F.  Walker 
under  contract  known  as  116  stump,  and  the  plaintiffs 
claim  that  they  were  entitled  to  deduct  from  said 
amount  certain  sums  paid  by  them  for  demurrage, 
sNvitchage,  and  wharfage,  amounting  to  $1,127.67,  and 
that  the  net  amount  due  bj^  them  to  the  defendant  for 
said  cargo  was  $3,937.06,  and  if  the  jury  believe  from 
the  evidence  that  the  plaintiffs  were  right  in  their  con- 
tention, then  the  defendants  are  not  entitled  to  recover 
under  their  pleas  of  set-off.  The  court  further  charges 
you,  gentlemen  in  this  connection,  that  whether  plain- 
tiffs or  defendants  were  right  in  their  contention  re- 
garding this  matter,  if  you  believe  from  the  evidence 
that  plaintiffs  tendered  defendant  their  check  for  $3,- 
937.06  in  full  settlement  of  said  account,  and  defendants 
received  and  cashed  such  check  in  settlement  and  satis- 
faction of  their  entire  claim  against  the  plaintiff  for 
furnishing  said  cargo,  then  the  acceptance  and  cashing 
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of  said  check  would  constitute  a  full  settlement  of  the 
entire  claim,  regardless  of  whether  or  not  said  amount 
so  received  was  the  correct  amount  due  by  the  defend- 
ant. 

"(14)  If  you  believe  from  the  evidence  that  plaintiffs 
owed  defendants  J5,064.73  for  the  lumber  furnished  for 
the  schooner  Walker,  and  that  plaintiffs  paid  the  sum 
of  f  1,000  as  demurrage  on  said  vessel,  and  the  further 
sum  of  f 54  as  switching  charges,  and  the  further  sum 
of  $73.67  as  wharfage,  and  that  the  plaintiffs  claim  the 
right  to  deduct  such  demurrage,  switching  charges,  and 
wharfage  from  the  price  to  be  paid  for  said  cargo,  and 
if  the  jury  furtlier  believe  from  the  evidence  that  plain- 
tiff sent  to  defendant  a  draft  for  the  amount  which 
plaintiffs  claimed  to  be  the  correct  net  amount  due  the 
defendants  for  said  cargo,  accompanied  by  a  letter  stat- 
ing in  substance  that  the  draft  was  sent  in  settlement 
of  the  balance  due  for  said  cargo,  and  the  defendants 
refuses!  to  ac(*ept  the  draft,  and  insisted  upon  being  paid 
in  cash,  but  made  no  objection  to  the  amount  of  the 
draft,  and  that  thereupon  plaintiffs  gave  a  check  to 
defendants  for  the  amount  of  said  draft,  and  the  defend- 
ants accepted  and  cashed  said  clieck  without  protest, 
the  receipt  of  the  money  under  such  circumstances  con- 
stituted a  full  settlement  of  the  entire  claim  of  the  de- 
fendants for  the  price  of  the  cargo  furnished  said 
schooner,  regardless  of  whether  plaintiffs  owed  defend- 
ants 15,064.7:?  or  ^^,987.06. 

"(15)  If  you  believe  from  the  evidence  that  the  de- 
murrage charge  of  fl,000  paid  by  plaintiffs  to  the 
schooner  ^yalker  was  a  direct  result  of  the  failure  of 
defendant  to  furnish  the  cargo  for  said  vessel  with  rea- 
sonable dispatch  and  in  accordance  with  the  contract 
between  the  parties,  it  is  entirely  immaterial  that  the 
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vessel  remained  in  the  stream  several  days  before  being 
berthed. 

"(18)  The  court  charges  the  jury  that  the  term  'f.  o. 
b.  vessel'  in  the  contract  relating  to  the  cargo  for  the 
schooner  Walker  does  not  mean  delivery  on  the  wharf 
alongside  the  vessel,  but  means  delivery  on  board  the 
vessel. 

"(19)  If  the  jury  are  reasonably  satisfied  from  the 
eviden<?e  that  defendants  received  the  sum  of  $3,937.06 
in  satisfaction  of  the  entire  claim  under  contract  116 
stump,  the  receipt  of  such  amount  would  be  an  accord 
and  satisfaction  of  the  entire  claim  of  defendant  under 
said  contract." 

The  following  charges  were  given  for  defendants: 

"(B)  The  court  charges  the  jury  that  under  that 
phase  of  the  evidence  in  this  case  most  favorable  to  the 
plaintiff  there  was  no  valid  or  legal  release  by  defend- 
ants of  the  amount,  if  any,  owing  by  plaintiffs  to  de- 
fendants for  lumber  furnished  by  defendants  to  plain- 
tiffs and  loaded  into  the  schooner  Bertha  F.  Walker  in 
excess  of  tlie  sum  of  $3,937.06  sliown  to  have  been  paid 
by  plaintiff  to  the  defendants. 

"(C)  If  the  jury  believe  the  evidence  in  this  case, 
they  will  find  that  there  was  no  settlement  whereby  de- 
fendants released  any  amount  owing  to  it  by  the  plain- 
tiff in  excess  of  |3,937.06  for  the  lumber  sold  and  deliv- 
ered to  be  loaded  into  the  schooner  Walker." 

It  appears  from  the  correspondence  that  Borden  & 
Co.  inclosed  to  Vinegar  Bend  Lumber  Company  a  char- 
ter party,  which  they  returned,  declining  to  accept  the 
same  and  be  responsible  for  any  demurrage  that  might 
arise  in  the  loading  by  the  vessel  not  securing  berth, 
but  agreeing  that  when  the  vessel  is  in  port  and  docked, 
to  ship  the  lumber  as  per  contract,  and  further  notify- 
ing them  that,   if   the   Vinegar  Bend  Lumber  Company 
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loaded  the  vessel,  they  would  have  nothing  whatever  to 
do  with  the  vessel,  and  that  Borden  &  Co.  must  berth 
and  care  for  the  vessel  at  their  own  expense. 

John  E.  Mitchell,  for  appellant.  Counsel  discuss 
assignments  of  error  relative  to  evidence,  but  without 
citation  of  authority.  The  court  erred  in  refusing 
charge  4. — Watson  v,  Kirby,  112  Ala.  444;  McFadden  d 
Bro.  V.  Henderson,  128  Ala.  235.  Charge  11  should 
have  been  given. — Hand  L.  Co,  v.  Hall,  147  Ala.  562; 
Borden  d  Co.  v.  Vinegar  Bend  L.  Co.,  2  Ala.  App.  357. 
The  agreement  was  not  without  consideration,  as  it 
was  made  in  settlement  of  a  claim  then  in  controversy. 
— Allen  V,  Prater,  30  Ala.  459;  Price  v.  Price,  67  x\la. 
569.  The  court  should  have  given  charge  18. — Elliott  v. 
Hmcisony  146  Ala.  568;  Caphart  v,  Fnrman,  103  Ala. 
672;  5  Wall.  689;  18  South.  714;  13  A.  &  E.  Enc.  of 
Law,  726.  Counsel  discusses  other  charges  given  and 
refused,  but  without  further  citation  of  authority. 

R.  H.  &  R.  51.  Smith,  and  Stevkns,  Lyon  &  Dbajs;, 
for  appellee.  The  evidence  in  the  former  case  is  not 
materially  different  from  the  evidence  on  this  trial,  and 
the  rulings  on  the  former  appeal  settle  adversely  to  ap- 
pellant most  of  the  evidential  questions  presented. — 
Bord<!n  d  Co.  v.  Vinegar  B.  L.  Co.,  2  Ala.  App.  354. 
Whore  a  question  is  so  framed  as  to  call  for  an  illegal  or 
other  conclusion  of  the  witness,  it  should  be  overruled. 
— McCutchin  v,  Loggins,  109  Ala.  457.  If  the  question 
was  proper,  there  was  no  injury  to  appellant  as  the 
facts  Avere  clearly  established  by  other  evidence  follow- 
ing.— Lecroix  v.  M alone,  157  Ala.  434;  Hamm  v.  The 
State,  156  Ala.  645.  Evidence  as  to  general  custom  is 
not  admissible  until  the  existence  of  such  custom  is 
established. — 12  Cyc.  1098.  Where  parties  have  con- 
strued the  contract,  their  construction  will  control. — 
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Ackef'  V.  Bender,  33  Ala.  230;  Comer  v.  Bankhead,  70 
Ala.  136;  New  York  Life  v.  Smith,  139  Ala.  303.  A 
custom  or  usage  repugnant  to  the  terms  of  a  contract 
is  not  permitted  to  operate  against  it. — Powell  v. 
Thompson,  80  Ala.  51;  Wilson  v.  Smith,  111  Ala.  170; 
12  Cyc.  1091.  A  general  agent  has  all  the  power  of  his 
principal  as  to  the  business  in  which  he  is  engaged. — 
Syndicate  Co.  v.  Catchings,  104  Ala.  187.  The  appel- 
lant was  required  to  minimize  his  damages  by  purchas- 
ing from  appellee. — Lawrence  v.  Porter,  26  L.  R.  A. 
167.  Two  separate  things  are  necessary  to  make  a  bind- 
ing contract  of  accord  and  satisfaction,  compromise  and 
settlement,  or  contract  of  any  other  kind,  and  the  evi- 
dence in  this  case  does  not  show  the  concurrence  of 
these  two  elementary  essentials. — Hillestead  v,  Lee,  97 
N.  W.  1055 ;  Borden  v.  Vinegar  B.  L.  Co.,  supra;  Hand 
L.  Co.  V.  Hall,  147  Ala.  562 ;  Johnson  v.  Sellers,  33  Ala. 
265;  Prater  v.  Miller,  25  Ala.  320;  Thompson  v.  Hudr 
gins,  116  Ala.  93.  The  abstract  charges  were  properly 
refused. 

WALKER,  P.  J. — For  a  statement  of  the  nature  of 
this  case  and  of  rulings  made  on  some  of  the  questions 
involved  in  it  reference  is  made  to  the  opinion  rendered 
on  the  former  appeal  from  a  judgment  granting  the 
defendant  a  new  trial. — Borden  &  Co.  v.  Vinegar  Bend 
Lv/niber  Co.,  2  Ala.  App.  354,  56  South.  775. 

One  of  the  claims  of  damage  asserted  in  the  com- 
plaint was  based  upon  the  alleged  payment  by  the  plain- 
tiff of  a  stated  sum  as  demurrage  accruing  as  a  result 
of  a  failure  to  deliver  cargo  to  the  vessel  to  which  the 
contract  for  the  breach  of  which  the  suit  was  brought 
bound  the  defendant  to  deliver  lumber  free  on  board; 
the  theory  being  that  this  outlay  was  a  result  of  the  de- 
fendant's failure  to  deliver  lumber  according  to  the 
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terms  of  its  contract.  A  witness  for  the  plaintiflf,  hav- 
ing  testified  to  the  payment  of  such  demurrage,  was 
asked  to  state  "what  was  the  cause  of  the  demurrage — 
that  vessel  going  on  demurrage."  The  action  of  the 
court  in  sustaining  the  defendant's  objection  to  that 
question  is  assigned  as  error.  The  question  might  well 
have  been  regarded  by  the  court  as  calling,  not  neces- 
sarily for  a  statement  of  the  facts  as  to  the  detention 
of  the  vessel  upon  which  the  claim  to  demurrage  had 
been  based,  but  for  the  conclusion  or  opinion  of  the 
witness  as  to  who  or  what  was  responsible  for  such  de- 
murrage charge  being  incurred.  If  the  witness  had 
been  permitted  to  answer  the  question,  and  had  stated 
that  the  demurrage  was  caused  by  the  defendant's 
failure  to  comply  with  its  contract  to  deliver  lumber, 
the  answer  would  not  have  been  unresponsive.  It  is  for 
the  jury,  not  for  a  witness,  to  draw  such  a  deduction 
or  conclusion  'as  to  a  matter  in  issue. — Plainless  Den- 
tists V.  Dement,  6  Ala.  App.  505,  60  South.  421.  It  is 
not  error  to  sustain  an  objection  to  a  question  which  is 
so  framed  that  it  may  elicit  either  competent  or  incom- 
petent evidence. — McCutchen  v.  LogginSj  109  Ala.  457, 
19  South.  810. 

But,  assuming  that  the  question  should  be  regarded 
as  calling  for  the  facts  upon  which  the  claim  to  demur- 
rage was  based,  the  sustaining  of  the  objection  to  it  was 
not  prejudicial  to  the  plaintiffs,  as  subsequently  the 
witness  was  permitted  to  give  his  version  of  the  facts 
in  reference  to  the  detention  of  ths  vessel. 

The  defendant's  claim  of  set-off  was  based  upon  the 
act  of  the  plaintiff  in  deducting  and  retaining  from 
the  price  due  from  it  on  a  former  sale  of  lumber  by  the 
defendant  the  sum  of  J1,000  paid  as  demurrage  to  the 
vessel  upon  which  that  lumber  was  shipped;  the  de- 
fendant claiming  that  it  was  not  chargeable  with  such 


Digitized  by 


Google 


7.1  OP  ALABAMA.  343 

[Borden  &  Co.  v.  Vinegar  Bend  Lumber  Company.] 

demurrage,  and  that  the  retention  by  the  plaintiffs  of 
the  amount  thereof  was  unauthorized  and  unwarranted. 
That  former  contract  was  evidenced  by  the  defendant's 
acceptance  of  a  written  order  of  the  plaintiffs  for  a  bill 
of  lumber,  which  order,  after  setting  out  the  quantities 
and  dimensions  of  the  lumber  desired,  specified  the 
quality,  the  price,  the  date  of  delivery,  and  the  pay- 
ments ;  the  specification  in  reference  to  the  price  being, 
|13  75/100  f.  o.  b.  vessel,  Mobile,  at  M.  &  O.  docks." 
The  appellants  complain  of  rulings  of  the  trial  court 
by  which  they  were  denied  the  opportunity  of  proving 
the  custom  or  usage  as  to  the  matter  of  procuring  a 
berth  for  the  vessel  when  the  contract  provides  for  de- 
livery of  the  cargo  f.  o.  b.  the  vessel.  There  was  no 
room  for  evidence  of  a  custom  or  usage  in  reference  to 
that  matter,  as  it  had  been  covered  by  a  specific  agree- 
ment between  the  parties,  which  needed  no  explanation, 
and  was  not  subject  to  alteration  or  modification  by 
such  evidence. — Wilson  v.  Smithy  111  Ala.  170,  20  South. 
134;  Poacell  v.  Thompson,  80  Ala.  51;  12  Cyc.  1091.  Be- 
fore the  arrival  of  the  vessel  there  was  some  correspond- 
ence between  the  parties  on  this  subject,  the  result  of 
which  was  that  the  plaintiff  undertook  to  procure  a 
berth  for  the  vessel.  This  settled  the  question  as  to 
which  of  the  parties  was  to  arrange  for  the  docking  or 
berthing  of  the  vessel,  whether  what  was  done  is  regard- 
ed as  a  practical  construction  of  the  contract  by  the 
parties  to  it  or  as  an  agreed  modification  of  it. — Comer 
V.  Bankhead,  70  Ala.  136;  ElUott  v.  Hoicison,  146  Ala. 
568,  40  South.  1018.  There  is  no  merit  in  the  sugges- 
tion made  in  the  argument  of  the  counsel  for  the  appel- 
lants that  the  latter  were  not  bound  by  the  agreement 
on  this  subject  made  by  their  Mobile  agents.  It  is  plain 
from  the  correspondence  between  the  parties  that  these 
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agents  were  held  out  by  the  plaintiflfs  as  having  author- 
ity to  represent  them  in  such  a  matter. 

Certainly,  in  the  absence  of  any  disclosure  to  the 
court  of  the  particular  subject  in  reference  to  which 
proof  of  the  existence  of  a  custom  or  usage  was  sought 
to  be  elicited,  it  was  not  chargeable  with  error  in  sus- 
taining the  objection  to  the  question  to  the  witness  T. 
C.  Borden  as  to  his  familiarity  "with  the  customs  where 
the  prties  have  a  contract  for  shipment  of  lumber  simi- 
lar to  the  one  between  your  firm  and  the  Vinegar  Bend 
Lumber  Company  in  respect  to  the  payment  of  demur- 
rage, where  demurrage  accrues  against  the  vessel."  This 
question  was  so  broad  in  its  scope  that  a  responsive  an- 
sw^er  to  it  might  have  included  a  statement  as  to  a 
custom  in  reference  to  the  payment  of  a  demurrage 
claim  accruing  from  a  failure  to  provide  a  berth  for 
the  vessel — ^a  matter  which,  as  already  has  been  shown, 
was  covered  by  the  agreement  of  the  parties,  and  in  ref- 
erence to  which  evidence  of  usage  or  custom,  varying 
the  contract  obligations  of  the  parties,  by  imposing  upon 
one  of  them  a  burden  agreed  to  be  assumed  by  the  other, 
was  not  admissible.  It  is  not  error  to  sustain  an  ob- 
jection to  a  question  which  may  be  answered  as  well  by 
illegal  as  by  legal  testimony. — Beall  Bros.  v.  Johnstone 
£  Hammond,  140  Ala.  339,  37  South.  297. 

To  meet  the  claim  of  the  plaintiffs  that  they  were  en- 
titled to  recover  as  damages  for  the  breach  of  the  con- 
tract mentioned  in  the  complaint  the  difference  between 
the  contract  price  of  the  lumber  and  the  higher  pric^ 
they  paid  other  parties  for  a  similar  bill  of  lumber,  the 
defendants  offered  evidence  of  their  tender  of  the  lum- 
ber called  for  by  the  contract  in  accordance  with  its 
terms,  except  that  they  required  that  each  car  load  of 
it  be  paid  for  as  it  was  delivered  at  the  vessel's  side, 
while  under  the  contract  the  plaintiffs  were  not  bound 
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to  pay  for  the  cargo  of  lumber  until  all  of  it  was  deliv- 
ered f.  o.  b.  the  vessel.  If  the  plaintiflfs  had  accepted 
the  lumber  on  the  terms  of  this  offer,  the  only  effect 
upon  them  of  the  breach  of  the  contract  would  have  been 
that  it  put  them  to  the  necessity  of  paying  for  the  lum- 
ber sooner  than  by  the  contract  they  were  obligated  to 
pay  for  it;  the  loss  thus  entailed  upon  them  being  read- 
ily measured  by  the  interest  on  the  amount  of  the  price 
of  the  lumber  for  the  period  during  which  they  were 
wrongfully  deprived  of  the  use  of  the  money.  It  was 
with  reference  to  this  situation  disclosed  by  the  evi- 
dence that  the  following  statement  was  made  in  the 
opinion  rendered  on  the  former  appeal  in  this  case: 
"On  the  proposition  of  mitigating  the  loss  it  is  only 
necessary  to  say  that  we  see  no  reason  as  a  matter  of 
law  why  the  rule  requiring  the  damaged  party  to  mini- 
mize his  damages  as  far  as  he  can  reasonably  do  so 
should  exclude  an  obligation  to  buy  from  the  party 
breaching  the  contract  if  purchase  can  be  made  from 
him  that  will  minimize  the  loss  without  abandoning  the 
contract  or  waiving  any  right  of  action  for  damages  for 
a  breach  growing  out  of  it.  It  seems  to  us  that  the  rule 
to  this  effect  is  correct,  as  declared  in  Lawrence  v. 
Porter,  63  Fed.  62, 11  C.  C.  A.  28,  26  L.  R.  A.  167."  We 
are  now  urged  to  recede  from  the  position  then  an- 
nounced, but  what  has  been  said  in  criticism  of  that 
ruling  has  not  convinced  us  of  its  incorrectness.  To 
ingraft  upon  the  general  rule  referred  to  in  the  above 
quotation  an  exception  that  would  permit  a  party  in- 
jured by  a  breach  of  contract  to  recover  for  such  part  of 
his  loss  as  he  might  have  avoided  by  the  exercise  of 
ordinary  care  to  protect  himself  from  the  consequences 
of  the  breach  (13  Cyc.  72)  merely  because  the  avoid- 
ance of  such  part  of  the  loss  would  have  involved  a  deal- 
ing with  the  party  in  default  would  amount  to  a  reyer- 
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sal  of  the  policy  evidenced  by  the  rule  itself,  in  that 
it  would  enable  the  injured  party  to  adopt  a  course  pos- 
sibly dictated  by  a  desire  to  injure  another  rather  than 
to  save  himself.  A  breach  of  a  contract  entitles  the 
injured  party  to  be  compensated  for  such  loss  thereby 
entailed  upon  him  as  he  cannot  avoid  by  the  exercise  of 
reasonable  care,  but  is  not  to  be  made  use  of  by  him  as 
an  opportunity  to  gratify  a  feeling  of  resentment  by 
inflicting  unnecessary  hardship  upon  the  party  in  de- 
fault. The  law  sustains  his  claim  to  compensatory 
damages,  but  does  not  give  him  the  election  to  make 
them  punitive.  The  conclusion  follows  that  the  court 
was  not  in  error  in  refusing  to  give  written  charge  4 
requested  by  the  plaintiffs. 

The  plaintiffs  contended  that  there  had  been  an  ac- 
cord and  satisfaction  of  the  above-mentioned  demand 
of  the  defendant  which  was  sought  to  be  availed  of  by 
the  latter  as  a  set-off.  In  the  opinion  rendered  on  the 
former  appeal  the  court  pointedly  refrained  from  dis- 
cussing the  evidence  bearing  upon  this  question  which 
had  been  presented  in  the  previous  trial,  the  review  of 
the  ruling  made  on  the  defendant's  motion  for  a  new 
trial  not  calling  for  an  examination  of  the  evidence 
further  than  was  required  to  reach  a  conclusion  as  to 
whether  or  not  it  plainly  and  palpably  supported  the 
verdict  which  had  been  set  aside.  But  the  court  stated 
certain  rules  to  be  applied  in  dealing  with  the  proposi- 
tion of  accord  and  satisfaction  as  it  might  be  presented 
in  another  trial  of  the  case.  The  conclusion  we  have 
reached  in  regard  to  the  evidence  adduced  on  the  trial 
now  under  review  is  such  that  it  is  not  deemed  neces- 
sary to  say  more  in  reference  to  the  views  then  ex- 
pressed than  that  it  may  be  that  one  of  the  propositions 
then  stated  may  have  gone  too  far.  We  do  not  now 
afllrm  that,  when  no  receipt,  release,  or  discharge  in 
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writing  is  given  (Code,  §  3973),  a  tender  and  payment 
by  a  debtor  of  an  amount  admitted  by  him  to  be  due, 
there  having  been  no  dispute  whatever  as  to  that  amount 
being  due,  can  result  in  the  satisfaction  of  a  claim  by 
the  creditor  that  a  larger  amount  is  due,  though  the 
latter  accepts  the  smaller  amount  tendered  as  a  satis- 
faction of  his  entire  demand. — Hodges  v.  Tennessee  Im- 
plement Co.,  123  Ala.  572,  26  Stouth.  490;  Code,  §  3973. 
However  that  may  be,  it  is  plain  enough  that  the  claim 
of  the  plaintiffs  (the  appellants  here)  that  there  was  an 
accord  and  satisfaction  of  the  demand  sought  by  the 
defendants  to  be  used  as  a  set-off  is  unsupported  if  there 
was  an  absence  of  any  evidence  tending  to  prove  that 
the  plaintiffs  tendered  and  paid  as  a  compromise  some- 
thing more  than  they  admitted  was  due,  or  that  the 
tender  and  payment  of  the  ^,937.06  were  made  subject 
to  the  condition  that  the  acceptance  of  that  sum  by  the 
defendant  should  be  a  settlement  of  its  entire  demand. 
No  aspect  of  the  evidence  discloses  a  case  of  a  compro- 
mise by  a  payment  and  acceptance  of  something  more 
than  was  admitted  to  be  due,  there  being  nothing  what- 
ever to  indicate  that  the  plaintiffs  ever  raised  a  question 
as  to  their  owing  at  least  the  amount  which  they  paid. 
This  brings  us  to  the  inquiry  as  to  whether  there  was 
any  evidence  having  a  tendency  to  prove  that  the  de- 
fendant accepted  the  f 3,937.06  in  settlement  of  its  en- 
tire claim.  The  circumstances  of  the  payment  and  ac- 
ceptance of  that  sum  may  be  briefly  stated  as  follows : 
When  a  settlement  for  the  cargo  of  lumber  delivered  un- 
der the  contract  last  above  referred  to  was  due,  the 
plaintiffs'  Mobile  agents  wrote  a  letter  to  the  defendant 
on  which  was  enclosed  a  draft  on  a  bank  in  Florida  for 
the  sum  of  f3,937.06,  which  was  the  balance  shown  by 
a  statement  or  credit  memorandum,  also  inclosed,  in 
which  the  plaintiffs  were  charged  with  the  amount  of 
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lumber  received  by  them  at  the  prices  stated  in  the 
contract  and  were  given  credit  for  certain  disburse- 
ments made  by  them,  including  the  |1,000,  paid  by  them 
as  demurrage.  If  there  was  any  condition  attached  to 
the  acceptance  of  the  draft  or  of  the  amount  of  it,  it  was 
expressed  in  the  following  statement  contained  in  that 
letter:  "The  demurrage  due  the  vessel  (191/2  days  at 
f60  per  day)  amounted  to  f  1,170,  but  we  have  settled 
with  the  master  for  |1,000,  and  attach  hereto  his  receipt 
for  the  same.  This  is  the  best  we  could  do,  and  hope 
this  will  be  satisfactory  to  you,  and  regret  very  much 
this  vessel  went  on  demurrage  at  all.  In  future  we 
hope  that  this  will  not  occur  again,  for  the  reason  that 
it  would  be  disastrous  to  either  one  of  us.  We  attach 
hereto  draft  for  ^3,937.06,  amount  due  you  as  per  credit 
memo,  inclosed,  for  which  kindly  acknowledge  receipt, 
and  oblige."  The  defendant  declined  to  accept  the  draft 
at  all,  and  its  representative  went  in  person  to  the  of- 
fice of  the  plaintiffs'  Mobile  agents,  returned  the  draft, 
and  rec^eived  and  had  cashed  in  lieu  of  it  a  check  on  a 
Mobile  bank  for  the  same  amount.  In  reference  to  the 
conversation  which  took  place  on  that  occasion  the  testi- 
mony offered  by  the  plaintiffs  did  not  tend  to  show  that 
anything  was  said  from  which  it  could  be  inferred  that 
the  defendant  agreed  or  consented  to  accept  the  amount 
called  for  by  the  check  as  a  settlement  of  its  entire 
claim,  or  that  the  payment  of  that  amount  by  the  plain- 
tiffs was  made  subject  to  the  condition  that  the  defend- 
ant's acceptance  of  it  should  have  that  effect,  while  the 
testimony  offered  by  the  defendant  was  to  the  effect 
that  its  representative  then  stated  explicitly  that  the 
amount  of  the  check  was  accepted  as  a  part  payment, 
and  not  in  full  payment  of  the  defendant's  claim.  The 
most  in  favor  of  the  plaintiffs'  contention  that  can  be 
said  of  this  evidence  is  that  it  shows  that  their  offer 
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was  accompanied  by  the  assertion  of  a  claim  that  they 
were  entitled  to  have  the  amount  paid  by  them  as  de- 
murrage allowed  as  a  credit  on  the  purchase  price  of 
the  cargo  of  lumber  and  by  the  expression  of  the  hope 
that  the  defendant  would  acquiesce  in  this  claim.  It  does 
not  show  that  they  made  it  a  condition  of  their  tender 
of  the  sum  mentioned  by  them  as  the  "amount  due  you, 
as  per  credit  memo,  inclosed"  that  the  acceptance  of  it 
should  discharge  the  defendant's  entire  demand.  Nor 
does  it  show  that  the  minds  of  the  two  parties  met  in  an 
agreement  or  understanding  that  an  acceptance  by  the 
defendant  of  the  amount  offered  was  to  have  the  eflfect 
of  an  abandonment  by  it  of  any  right  to  claim  that  any- 
thing more  was  due  to  it  for  the  cargo  of  lumber.  In 
these  respects  the  evidence  in  the  case  at  bar  is  very 
different  from  that  presented  in  the  case  of  Hand  Lum- 
ber Co.  V.  Hall,  147  Ala.  561,  41  South.  78.  The  follow- 
ing statement  of  the  law  applicable  to  such  a  state  of 
facts  as  is  disclosed  by  the  evidence  is  abundantly  sup- 
ported by  authority,  as  is  shown  by  the  citations  ac- 
companying the  quoted  text  and  by  later  rulings: 
"Where  a  person  accepts  a  tender,  but  not  in  full  of  all 
demands,  this  acceptance  will  not  conclude  liim  from 
claiming  more.  The  nature  of  the  offer  or  tender  made 
by  the  debtor  is  an  important  consideration  in  deter- 
mining whetlier  there  has  been  an  acceptance  and  satis- 
faction. To  constitute  an  accord  and  satisfaction,  it  is 
necessary  that  the  money  should  be  offered  in  full  satis- 
faction of  the  demand,  and  be  accompanied  by  such  acts 
and  declarations  as  amount  to  a  condition  that  the 
money,  if  accepted,  is  accepted  in  satisfaction;  and  it 
must  be  sucli  that  the  party  to  whom  it  is  offered  is 
bound  to  understand  therefrom  that,  if  he  takes  it,  he 
takes  it  subject  to  such  conditions." — 1  Cyc.  332;  Har- 
rison  v.  Henderson,  67  Kan.  194,  72  Pac.  875,  62  L.  R. 
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A.  760,  100  Am.  St.  Rep.  386,  and  authorities  cited  in 
opinion  in  that  case.  The  application  of  the  rules  stated 
in  the  above  quotation  to  the  evidence  above  summarized 
leads  to  the  conclusion  that  no  aspect  of  that  evidence 
supported  the  contention  that  there  had  been  an  ac- 
cord and  satisfaction  of  the  demand  pleaded  by  the  de- 
fendant as  a  set-oflf.  It  follows  that  the  court  was  not 
in  error  in  refusing  to  give  written  charges  11,  12,  14, 
and  19  requested  by  the  plaintiffs,  or  in  giving  charges 
B  and  C  requested  by  the  defendant. 

It  is  a  sufficient  justification  of  the  court's  refusal 
to  give  charge  15  requested  by  the  plaintiffs  that  there 
was  an  absence  of  evidence  having  a  tendency  to  prove 
that  the  detention  or  delay  of  the  vessel  for  all  of  the 
period  of  19^^  days  for  which  demurrage  was  paid  was 
attributable  to  the  failure  of  the  defendant  to  furnish 
the  cargo  for  the  vessel  with  reasonable  dispatch  and 
in  accordance  with  the  contract.  The  charge  was  al)- 
stract,  in  that  the  evidence  in  the  case  was  such  that 
only  a  part  of  such  delay  or  detention  of  the  vessel 
could  be  attributed  to  any  default  of  the  defendant. 

While  the  contract  designated  as  ^'116  stump"  pro- 
vided for  the  price  of  the  lumber  "f.  o.  b.  vessel  Mobile 
at  M.  &  O.  docks,"  before  the  arrival  of  the  vessel  the 
plaintiffs  furnished  to  the  defendant,  presumably  for 
the  latter's  guidance  in  making  delivery  of  lumber  un- 
der the  contract,  a  copy  of  the  charter  party  for  the 
vessel  to  which  the  lumber  was  to  he  delivered.  The 
following  was  one  of  the  provisions  of  this  charter 
party :  ''The  cargo  or  cargoes  to  be  received  and  <leliv- 
ered  alongside  within  reach  of  the  vessel's  tac'kles." 
From  this  circumstance  it  might  have  been  inferred 
that  such  a  delivery  of  the  cargo  by  the  defendant  as 
would  com[)ly  with  the  quoted  provision  of  the  charter 
party  would  Iw  ac(*e])ted  by  the  plaintitt's  as  a  ccmipli- 
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ance  with  the  requirement  of  the  contract  in  that  re- 
gard. In  view  of  this  situation,  charge  18  requested  by 
the  plaintiffs  was  calculated  to  mislead  the  jury  to 
the  conclusion  that,  notwithstanding  the  instructions 
that  might  have  been  implied  from  the  circumstance  of 
the  plaintiffs  furnishing  a  copy  of  the  charter  party  to 
the  defendant,  the  latter  would  have  been  in  default  in 
respect  to  the  place  of  delivery  if  it  had  delivered  the 
lumber  alongside  the  vessel  within  reach  of  its  tackles, 
instead  of  on  board  the  vessel.  This  misleading  tend- 
ency of  the  charge  justified  the  court  in  refusing  to 
give  it. 

What  has  been  said  disposes  of  the  rulings  complained 
of  in  the  argument  of  the  counsel  for  the  appellants. 

Affirmed. 


Wooten  V.  Federal  Discount  C'ompany^ 

Assumpsit. 

(Decided  April   15,  1913.     (52  South.  2^.) 

1.  Bills  and  Notcit;  Exchange;  Acceptance ;  Evidence. — Wliere  the 
action  was  on  an  acceptance  of  bills  of  exchange  for  goods  sold  and 
shipped  to  a  defendant  in  his  mercantile  husiness,  evidence  that  de- 
fendant's son,  who  signed  defendant's  name  to  the  acceptances,  was 
in  charge  of  the  business  in  the  absence  of  defendant,  and  con- 
ducted it  for  him,  and  that  the  goods  were  shipped  to  defendant 
and  put  in  his  store,  and  some  of  them  sold  in  the  course  of  busi- 
ness for  the  use  of  defendant  !)y  his  son,  and  that  the  son  in  con- 
ducting the  business  drew  checks  in  defendant's  name  to  jmy  store 
bills,  and  that  the  acceptances  were  signed  by  the  son  in  carrying 
on  the  business,  was  sufficient  to  prove  the  execution  of  the  accept- 
ances so  as  to  justify  their  admission  in  evidence,  notwithstanding 
the  plea  of  non  est  factum,  and  notwithstanding  the  testimony  of 
defendant  that  the  son  was  without  authority  to  purchase  goods  or 
sign  his  name  to  acceptances. 

2.  Principal  and  Agent;  Authority  of  Agent;  Evidence. — The  evi- 
dence examined  and  held  to  support  a  finding  that  a  son*  of  a  de- 
fendant had  apparent  and  Implied  authority  to  sign  acceptances  of 
bills  of  exchange  in  defendant's  name. 
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3.  Same;  Apparent  Authority;  Rights  of  Third  Person.— The  rights 
of  third  persons  In  dealing  In  good  faith  with  an  agent,  within  the 
apparent  scope  of  his  authority  are  not  affected  by  secret  ttmlta- 
tlons  placed  on  the  agent's  authority  by  the  principal. 

4.  Same;  Authority  of  Agent;  Scope  of  Business. — ^An  agent  con- 
ducting the  business  of  the  principal  has  Implied  authority  to  do 
that  which  the  nature  and  needs  of  the  business  demands  In  its 
regular  course,  and  the  principal  Is  bound  by  any  act  done  by  the 
agent  which  Is  natural  and  customary  in  the  management  of  the 
business,  notwithstanding  the  secret  limitations  Imposed  on  the 
agent. 

5.  Depositions;  Motion  to  Suppress;  Time, — Under  sections  4042, 
Code  1907,  a  motion  to  suppress  a  deposition  comes  too  late  when 
not  made  L>efore  entering  on  the  trial. 

6.  Charge  of  Court;  In  Bulk;  Effect. — Where  charges  are  re- 
quested in  bulk  and  some  of  them  are  erroneous,  the  court  may 
properly  refuse  all. 

7.  Same;  Ignoring  Evidence. — Charges  which  ignore  material  evi- 
dence on  an  issue,  and  at  the  same  time  predicate  a  recovery  upon 
finding  certain  enumerated  facts,  are  properly  refused. 

Appeal  from  Coflfee  Circuit  Court. 

rieard  before  Hon.  H.  A.  Pearce. 

Assumpsit  by  the  Federal  Discount  Company  against 
J.  S.  Wooten.  Judgment  for  plaintiff  and  defendant 
appeals.    Affirmed. 

J.  A.  Carnlby,  for  appellant.  The  court  erred  in 
permitting  the  acceptances  to  be  admitted  in  evidence 
in  view  of  the  plea  of  non  est  factum. — Section  3967, 
Code  1907;  KirlcHey  v.  Kirkscy,  41  Ala.  642;  Bonner  v. 
Young,  68  Ala.  35;  Ledbetter  v,  Vinton,  108  Ahi.  644; 
A/a.  C.  M.  Co,  V.  Brainard,  35  Ala.  476;  Drcyspring  v. 
Loeh,  119  Ala.  285.  The  depositions  are  not  admissible 
and  should  have  been  suppressed  because  of  the  insuf- 
ficiency of  the  certificate  to  show  that  the  witnesses 
were  properly  before  the  commissioner. — Sec.  4040, 
Code  1907,  and  cases  cited.  Having  improperly  ad- 
mitted the  acceptances  because  not  shown  to  have  been 
accepted  by  defendant,  the  court  should  have  given  the 
affirmative  charge. — Mobile  L,  d  lit/.  Co,  v.  llarfu'vU, 
163  Ala.  77.    Charges  6,  7,  8  and  9  requested  by  defend- 
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ant  should  have  been  given. — Mayes  v.  Williams,  27 
Ala.  267;  Ala.  0.  M,  Co.  v.  Brainard,  supra;  Kirksey 
V.  Kirksey,  supra;  (iarrett  v.  Oarrctt,  64  Ala.  266. 

W.  W.  Sanders,  for  appellee.  Sufficient  facts  were 
shown  to  authorize  the  admission  of  the  acceptances,  and 
to  put  the  burden  of  sustaining  his  plea  of  non  est  fac- 
tum upon  the  defendant. — Uohinson  v.  Green,  148  Ala. 
434;  6  Mayf.  340;  Wheeler  v.  McGuire,  86  Ala.  398;  31 
Cyc.  1336.  The  objection  to  the  deposition  came  too 
late.— /rfti/  v.  Kiteliell,  42  Ahi.  348;  Sec.  4042,  Code 
1907.  The  defendant  was  not  entitled  to  the  affirmative 
charge.— J/.  /.  d  K.  C.  R.  It.  Co.  v.  liromlxrcj,  141  Ala. 
258.  So  far  as  appears,  the  charges  were  requested  in 
bulk,  and  many  of  them  were  erroneous;  some  for  ignor- 
ing material  evidence  (Rif/f/fihy  v.  The  ^tatc,  152  Ala. 
9),  and  others  for  requiring  the  jury  to  l)e  satisfied  in- 
stead of  reas(mably  satisfied  (6  Mayf.  340)  and  hence, 
all  were  properly  refused. 

PELIIAM,  J. — The  plaintiff  (appellee  here)  sued  in 
the  court  below  to  recover  on  three  acceptances  alleged 
to  have  been  accepted  by  the  defendant  in  writing  and 
indorsed  to  the  plaintiff  before  maturity.  The  defend- 
ant filed  a  sworn  plea  of  non  est  factum,  and  the  case 
was  tried  on  the  issue  tendered  by  this  plea  and  resulted 
in  a  verdict  and  judgment  for  the  plaintiff. 

The  evidence  showed  that  the  defendant  was  en- 
gaged in  a  mercantile  business  located  in  a  town  about 
three  miles  from  his  place  of  residence  in  the  country, 
and  that  his  son  J.  L.  Wooten,  stayed  in  the  store  and 
looked  after  the  interests  of  his  father  there.  The  de- 
fendant only  visited  the  store  at  irregular  intervals 
two  or  three  times  each  week.  The  acceptances  sued 
on  were  three  of  a  series  of  six  bills  of  e\chanL'(»  given 
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for  goods  ordered  by  the  son,  J.  L.  Wooten,  for  and 
shipped  to  the  father,  J.  S.  Wooten,  the  defendant,  and 
used  in  the  business  of  the  father  at  his  store  by  the 
son.  J.  L.  Wooten  signed  and  accepted  the  six  bills  of 
exchange  by  indorsing  the  name  of  his  father,  who 
owned  the  business,  on  them. 

It  was  the  defendant's  contention  on  the  trial  that 
his  son  w*as  without  authority  to  sign  his  name  to  the 
acceptances  and  that  he  was  in  no  way  bound  thereby. 
It  is  insisted  here  that,  as  the  defendant's  plea  of  non 
est  factum  placed  the  burden  of  proving  the  execution 
of  the  acceptances  made  the  foundation  of  the  suit  on 
the  plaintiff,  the  court  improperly  admitted  these  in- 
struments in  evidence  for  the  reason  that  their  execu- 
tion by  the  defendant,  or  any  one  authorized  by  him, 
was  not  proven. 

The  bill  of  exceptions  shows  that,  before  the  plaintiff 
was  permitted  to  introduce  in  evidence  the  acceptances 
made  the  foundation  of  the  suit,  it  had  offered  and  read 
the  depositions  of  two  of  the  plaintiff's  witnesses,  the 
answers  to  the  interrogatories  propounded  to  the  de- 
fendant as  the  adverse  party,  and  had  examined  as  a 
witness  the  son  of  the  defendant. 

It  was  shown  by  this  evidence  introduced  by  the 
plaintiff  that  the  son,  J.  L.  Wooten,  who  signed  his 
father's  name  to  the  acceptance,  was  in  charge  of  the 
defendant's  business  in  the  absence  of  the  father,  and 
conducted  it  for  the  defendant,  his  father,  and  that  the 
goods  purchased  were  shipped  to  the  defendant  and 
put  in  his  store  and  some  of  them  sold  in  the  course 
of  the  defendant's  business,  and  for  the  defendant's  use 
and  benefit,  by  the  son,  w^ho  was  intrusted  with  the 
management  of  the  business  by  the  defendant.  It  was 
also  shown  that  the  son  in  the  course  of  the  conduct  and 
management  of  the  business  drew  checks  in  his  father's 
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name  on  his  bank  account  to  pay  the  bills  for  the  store; 
and  the  son  in  his  testimony  stated  that  he  signed  the 
acceptances  sued  upon  in  his  father's  name  "in  carry- 
ing on  my  father's  business."  Both  the  defendant  and 
his  son  stated  that  the  son  was  only  a  clerk  for  his 
father  and  had  no  general  authority  to  purchase  goods 
for  the  store,  but  it  was  shown  by  the  testimony  of  each 
of  these  witnesses  that  on  occasions  the  son  did  buy 
goods  in  the  course  of  his  conduct  and  management  of 
the  business.  The  first  three  of  the  acceptances  falling 
due  were  paid,  and  the  son  testified  on  this  subject, 
"My  father  paid  the  first  three  of  these  acceptances 
when  they  fell  due."  It  otherwise  appeared  from  the 
evidence  that  the  son  had  drawn  checks  in  his  father's 
name  to  make  these  payments.  One  of  the  plaintiff's 
\^itnesses  whose  testimony  was  taken  by  deposition 
stated  that  three  of  the  acceptances  were  paid  by  tlie 
defendant  respectively  as  they  fell  due,  and  that  on 
each  of  these  occasions  the  acceptance  was  returned  to 
the  defendant  through  the  mail,  stamped  "paid,"  and 
that  the  company  selling  tlie  goods  to  the  defendant 
had  received  several  letters  from  the  defendant  affer 
receipt  of  the  goods,  reiiuesting  that  certain  exchanges  be 
made  in  the  goods  purchased.  The  acceptances,  we 
think,  were  properly  admitted  in  evidence  under  this 
state  of  the  proof  as  to  their  execution.  It  is  not  con- 
tended but  that  under  the  issues  on  which  the  case 
was  tried  the  burden  of  proving  the  execution  of  the 
instruments  made  the  foundation  of  the  suit  was  on  the 
plaintiff. 

The  sufficiency  of  that  proof  was  a  question  for  the. 
jury  under  proper  instructions  from  the  court,  and  the 
fact  that  the  father  in  effect  testified  that  his  son  was 
without  authority  to  purchase  the  goods  or  sign   his 
name  to  the  acceptances  only  made  a  conflict  in  the  evi- 
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dence  on  this  point  that  was  a  matter  entirely  for  the 
determination  of  the  jury;  for,  the  agent's  authority 
resting  in  parol,  the  circumstances  shown  by  the  evi- 
dence under  which  the  acceptances  were  executed  af- 
forded an  inference  from  which  the  jury  might  have 
found  that  the  son  was  authorized  to  sign  the  name  of 
his  father,  the  defendant,  to  the  acceptances.  The  evi- 
dence afforded  inferences  from  which  the  jury  could 
find  that  the  transaction  was  had  in  the  ordinary  course 
of  business  and  in  good  faith  with  an  agent  acting 
within  the  scope  of  the  authority  apparently  conferred 
upon  him  in  conducting  or  managing  a  business  for  his 
principal,  and  the  rights  of  third  parties  dealing  in 
good  faith  with  the  agent  within  the  apparent  scope 
of  his  authority  would  not  be  affected  by  secret  in- 
structions to,  or  limitations  placed  upon,  the  agent's 
authority  by  the  principal,  of  which  they  were  ignorant. 
(Moulding  v.  Merchant,  43  Ala.  705;  Montgomcrij  Fur, 
Co,  V.  Hanlauaij,  104  Ala.  100,  16  South.  29;  Alston  v. 
Broadus  Cotton  Mill,  152  Ala.  552,  44  South.  654. 

The  implied  authority  to  sign  the  acceptances  might 
have  been  found  to  exist  under  all  the  facts  and  circum- 
stances shown  by  the  evidence  under  which  the  agent 
was  acting  for  his  principal.  In  the  conduct  of  the  busi- 
ness for  tlie  principal  tlie  agent  would  have  the  implied 
authority  to  do  tliat  Avhich  the  nature  and  needs  of 
the  business  demanded  in  its  due  and  regular  course, 
and  the  principal  would  be  bound  by  such  acts  to  third 
parties  dealing  in  good  faith  on  the  implied  authority, 
because  of  the  general  nature  of  the  agency  and  the 
power  or  authority  of  the  agent  to  be  implied  there- 
from. The  authority  of  a  general  agent  is  measured 
by  the  usual  scope  and  character  of  the  business  he  is 
empowered  to  transact,  and  for  any  act  done  by  him 
which  is  natural  and  customary  in  the  management  of 
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such  business  the  principal  cannot  avoid  liability  be- 
cause of  any  secret  instructions  or  limitations  imposed 
on  the  agent. — Louisville  Coffin  Co.  v.  Shorter,  123 
Ala.  518,  26  South.  298;  Witcher  v.  Brewer,  49  Ala. 
119;  Tenn,  River  Trans,  Co.  v.  Kavanaugh  Bros.,  101 
Ala.  1,  13  South.  283. 

There  was  evidence  also  having  a  tendency  to  show 
ratification  by  the  principal  of  the  agent's  act  in  sign- 
ing the  acceptances  that  would  authorize  the  admis- 
sion of  the  acceptances  in  evidence,  even  though  the  act 
of  the  agent  in  the  first  instance  was  entirely  unauthor- 
ized. 

One  of  the  assignments  of  error  insisted  upon  re- 
lates to  the  court's  having  overruled  the  defendant's 
motion  to  suppress  two  depositions.  The  bill  of  ex- 
ceptions sets  out  the  answers  of  the  witnesses  to  the 
interrogatories  and  then  recites  that  a  motion  was  made 
to  suppress  the  depositions.  It  is  shown  that  the  ob- 
jection to  suppress  was  not  made  before  entering  on 
the  trial,  and  comes  too  late. — Code,  §  4042. 

From  what  we  have  said  it  will  appear  that  it  is 
our  opinion  that  the  court  properly  refused  the  gen- 
eral charge  requested  by  the  defendant.  The  caption 
set  out  in  the  bill  of  exceptions  to  the  written  charges 
requested  by  the  defendant  show  that  they  were  re- 
quested in.bulk.— -TowTn  of  Vernon  v.  Wedgeworth,  148 
Ala-  490,  496,  42  South.  749.  The  court  cannot  be  put 
in  error  for  refusing  them,  as  they  include  the  general 
charge.  They  could  each  have  been  refused  on  the 
ground,  also,  that  they  require  a  finding  for  the  de- 
fendant on  predicates  entirely  ignoring  the  proposition 
of  ratification,  as  well  as  being  otherwise  faulty. 

The  rulings  of  the.  circuit  court  are  free  from  error, 
and  its  judginent  mustl)e  afflrnied. ' 

AMrmed. 
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Alford  V.  Creagh. 

Assumpsit. 

(Decided  April  15,  1913.    Rehearing  denied  May  8,  1913. 
02  South.  254.) 

1.  Brokers;  Employment;  Offer;  Acceptance. — While  a  mere  offer 
to  employ  a  broker  to  sell  land  on  commission  does  not  create  a 
binding  contract  unless  assented  to  by  the  owner  within  a  reason- 
able time,  an  acceptance  will  be  implied,  though  the  broker  did 
not  inform  the  owner  of  his  acceptance  where  it  appeared  that  the 
offer  was  hi  writing,  and  was  preceded  by  a  verbal  offer  in  practi- 
cally the  same  terms,  which  were  substantially  accepted  by  the 
broker  by  writing  to  the  owner  for  the  land  numbers  pursuant  to 
the  owner^s  promise  at  the  time  of  the  verbal  offer,  and  the  owner 
furnished  such  numbers  and  renewed  his  offer  of  employment  in 
even  more  favorable  terms. 

2.  Same;  Sale  of  Realty;  Statute  of  Frauds, — A  contract  of  em- 
ployment fur  the  sale  of  realty  on  commission  need  not  be  in 
writing  under  the  statute  of  frauds. 

3.  Same;  Compensation;  Individual  Liability. — A  husband  may 
make  for  himself  a  contract  to  procure  a  purchaser  for  lands 
belonging  to  his  wife  and  her  sister,  so  as  to  incur  an  individual 
liability. 

4-  Same;  Compensation;  License. — The  fact  that  plaintiff  had  not 
taken  out  a  state  license  to  engage  in  the  real  estate  business,  as 
required  by  the  revenue  laws,  would  not  invalidate  a  contract  by 
him  to  sell  lands  on  commission. 

5.  Same;  Commissions;  Performance  of  Service. — A  plaintiff  must 
show  that  he  was  the  cause  of  procuring  a  satisfactory  buyer  withhi 
a  reasonable  time  who  was  able,  ready  and  willing  to  purchase  on 
the  terms  fixed  by  his  contract  of  employment  to  entitle  him  to 
recover  commissions  for  procuring  the  sale. 

6.  Same;  Compensation;  Sub- Agent. — Where  a  broker  procures 
sales  through  a  sub-agent  he  is  entitled  to  recover  commissions 
although  the  owner  did  not  know  that  the  purchaser  was  procured 
by  the  sub-agent. 

7.  Same;  Good  Faith.— A  real  estate  agent  employed  to  sell  land 
must  act  in  good  faith  In  his  employer's  interests,  and  must  impose 
upon  the  purchaser  the  terms  and  conditions  of  sale  fixed  by  the 
owner,  and  breaches  his  duty  to  the  owner  if  he  leads  the  buyer 
to  believe  that  the  property  can  be  bought  for  a  price  less  than  that 
fixed. 

8.  Same;  Duty;  Bad  Faith.— It  is  bad  faith  in  the  broker  to  buy 
the  property  at  a  price  less  than  that  fixed  with  a  view  to  reselling 
it  to  a  purchaser  at  a  profit  to  himself. 
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0.  Same;  Commissions. — If  a  real  estate  broker  is  guilty  of  fraud 
or  bad  faitb  towards  tbe  owner  he  loses  bis  rigbt  to  commissions 
for  selling  tbe  property. 

10.  Same;  fJridencc. — The  evidence  examined  and  held  to  show 
that  plaintiff's  Fub-ngent  was  guilty  of  bad  faith  towards  the  owner 
80  as  to  defeat  a  recovery  of  commissions  by  plaintiff  for  making 
the  sale. 

It.  Same;  Time. — The  evidence  examined  and  held  to  show  that 
the  sale  was  not  made  within  a  reasonable  time  to  authorize  recov- 
ery of  commissions. 

12.  Same;  Performance ;  Extension. — In  order  to  authorize  the  re- 
covery of  commissions  for  a  sale  of  land  after  the  time  fixed  for 
making  the  sale,  or  after  a  reasonable  time  where  no  time  is  fixed, 
the  broker  must  show  an  express  or  implied  extension  of  time, 
which  would  be  implied  from  the  subsequent  acceptance  by  the 
owner  of  an  actual  purchaser  procured  in  reliance  on  the  contract 

13.  Contracts;  Illegality. — If  the  conditions  of  the  statute  is  for 
the  public  benefit,  agreements  made  without  complying  with  siich 
statutory  provision  for  conducting  the  business  are  void;  but  if  no 
l)ena]ty  is  attached  to  the  transaction,  and  the  condition  is  imposed 
merely  for  administrative  purposes,  such  as  the  convenient  collection 
of  revenue,  the  agreement  is  valid. 

14.  Same;  Time  of  Performance;  Reasonable  Time. — Where  a  con- 
tract does  not  fix  the  time  within  which  it  is  to  be  performed,  the 
law  implies  that  it  is  to  be  performed  within  a  reasonable  time; 
to  be  determined  by  the  nature  of  the  thing  to  be  done,  the  rela- 
tion of  the  parties,  the  character  of  the  subject  matter  and  circum- 
stances surrounding  the  parties,  when  the  contract  was  executed. 

15.  Same;  Construction;  Reasonable  Time. — When  the  surrounding 
circumstances  are  in  dispute,  it  is  a  question  of  fact  as  to  what 
constitutes  a  reasonable  time  for  tbe  i)erformance  of  a  contract; 
but  when  the  contract  is  in  writing  or  the  extrinsic  facts  are  un- 
disputed, it  is  a  question  of  law. 

Appeal  from  Wilcox  Circuit  Court. 

Heard  before  Hod.  B.  M.  Miller. 

Assumpsit  by  P.  M.  Creagh  against  Walter  R.  Al- 
ford. From  a  judgment  for  plaintiff  defendant  appeals. 
Reversed  and  remanded. 

N.  D.  QoDBOLD  and  Bonner  &  Miller^  for  appellant. 
The  letter  without  more,  was  not  a  contract,  and  hence, 
is  not  binding  on  defendant. — Martin  v.  Black,  21  Ala. 
721;  7  A.  &  E.  Enc.  of  Law,  126.  The  contract  was 
not  enforceable  because  violative  of  the  statute  of 
frauds.— Section  4289,  Code  1907.     The  complaint  did 
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not  aver  that  plaiDtifT  procured  a  purchaser  who  was. 
both  able  and  ready  to  comply  with  the  terms. — Cook 
V.  Forst,  116  Ala.  395.  The  contract  does  not  prescribe- 
the  time,  and  the  law,  therefore,  fixes  a  reasonable  time, 
and  the  evidence  fails  to  show  that  the  contract  was 
complied  with  within  a  reasonable  time. — Comer  v. 
Way,  et  al.,  107  Ala.  300;  Griffin  b\  Ogletree,  114  Ala. 
343;  McFadden  v,  Henderson,  128  Ala.  221.  When 
there  is  no  dispute  as  to  the  extrinsic  facts  or  the  con- 
tract is  in  writing,  what  is  a  reasonable  time  is  a  ques- 
tion of  law  for  the  court,  but  where  the  facts  are  dis- 
puted, it  becomes  a  question  of  fact  for  the  jury. — Au- 
thorities supra  and  Hutto  v.  Stough,  157  Ala,  566. 
Where  an  agent  who  is  negotiating  a  sale  represents, 
both  parties  without  their  mutual  knowledge  or  con- 
sent, he  forfeits  all  rights  to  compensation  or  commis- 
sion from  either. — Green  v.  Southern  States  L.  Co.,. 
141  Ala.  680;  ilinto  v.  Moore,  1  Ala.  App.  556;  31  Cyc. 
1448;  23  A.  &  E.  Enc.  of  Law,  907.  He  could  not  act 
as  agent  and  purchase  for  himself. — Waller  v.  Jones, 
107  Ala.  341;  Kent  v.  Dean,  128  Ala.  609;  8.  U.  &  N.  L 
Co.  V.  Dangaix,  103  Ala.  388.  The  fact  that  he  tried 
to  purchase  for  himself  implies  bad  faith  and  fraud  on 
his  part. — Miller  v.  L.  d  N.,  83  Ala.  278 ;  Henderson  v. 
Vincent,  84  Ala.  101;  19  Cyc.  257;  Davis  p.  Clausen,  hi 
South.  79.  He  was  without  license  as  a  real  estate 
dealer,  and  hence,  his  contract  was  void.— Wood«  v: 
Armstrong^  54  Ala.  150;  Nelms  v.  A.  L.  M.  Co.,  92  Ala,^ 
157;  State  v.  Metcalf,  75  Ala.  42;  Arrington  v.  Morgan,, 
75  Ala.  606;  Jemison  v.  B.  &  A.  R.  R.  Co.,  125  Ala.  378. 

J.  E.  Aldridge,  Jones  &  Mabry,  and  C.  N.  WnrrB^ 
for  appellee.  A  husband  may  make  a  contract  for  the 
sale  of  the  lands  of  his  wife  so  as  to  render  him  individ- 
ually liable,  and  it  is  here  alleged  that  the  sale  was  kV- 
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solutely  consummated  according  to  its  terms,  and  hence, 
demurrers  were  properly  overruled  to  the  complaint  If 
it  can  be  said  that  the  contract  was  not  carried  out  in 
a  reasonable  time,  the  fact  that  the  purchaser  was  ac- 
cepted was  a  release  or  an  extension  of  the  time,  as  it 
was  incumbent  on  defendant  either  to  withdraw  his 
offer  or  notify  the  plaintiff  that  it  must  be  performed 
within  a  reasonable  time. — McFadden  v,  Henderson^ 
128  Ala.  221;  Henderson  v.  Vincent,  84  Ala.  99;  Ons- 
wold  V.  Pearocj  86  111.  App.  407;  Yeager  v.  Olover,  89 
Minn.  490;  McClare  v.  Payne,  49  N.  Y.  563;  23  A.  &  E. 
Enc.  of  Law,  903;  7  Kan.  160.  The  time  to  be  consid- 
ered was  the  time  between  July,  1909,  and  the  spring 
of  1910,  and  this  cannot  be  said  to  be  an  un- 
reasonable time.  Whether  or  not  plaintiff  acted  in 
good  faith,  was  a  question  for  the  determina- 
tion of  the  jury.— 99  N.  Y.  App.  Div.  143;  194  Pa.  St. 
118.  The  argument  that  the  contract  was  void  because 
of  a  want  of  license  is  refuted  by  the  decision  in  the 
case  of  Sunflower  L,  Co.  v.  Turner  Supply  Co.,  158 
Ala.  191. 

THOMAS,  J. — This  was  an  action  by  the  appellee, 
Oreagh,  against  appellant,  Alford,  to  recover  commis- 
sions claimed  for  services  performed  in  selling  certain 
real  estate  under  a  special  contract.  The  plaintiff, 
Creagh,  resides  at  Suggsville,  Clarke  county,  Ala', 
where  he  is  engaged  in  running  a  boarding  house,  arid 
the  lands,  for  selling  which  the  commissions  are 
claimed,  are  located  in  Clarke  county,  in  the  vicinity 
of  Suggsville,  and  belong  to  defendant's  wife  and  her 
sister.  The  defendant,  Alford,  resides*  at  or  near  Cam- 
den in  Wilcox  county,  a  considerable  distance  froifi 
the  larids,"so  far  that  when  going  to  the  same,  in  the 
looking  after  arid  mariagehient  thereof^ '^he  wa^  acctls- 
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tomed  to  remain  overnight  at  Suggsville,  usually  stop- 
ping there  at  plaintiff's  boarding  house,  where  he  was 
brought  in  contact  with  plaintiff.  On  one  such  occa- 
sion, shortly  before  July  19,  1909,  in  a  conversation 
between  the  two,  the  plaintiff  remarked  to  defendant 
that  some  parties  from  Chicago  and  Michigan  were 
coming  down  South  in  that  section  in  the  coming  fall 
(fall  of  1909)  to  look  over  some  farm  lands  (the  Mor- 
ris place),  which  he  (plaintiff)  had  been  employed 
to  sell,  whereupon  defendant  told  plaintiff  to  show  the 
parties  over  his  place  while  they  were  down  there; 
that  he  would  allow  plaintiff  a  commission  of  5  per 
cent,  to  sell  it  for  |12,000,  and  would  send  plaintiff 
the  description  or  government  numbers  of  the  land  on 
his  return  home.  Shortly  after  the  defendant's  return 
home  he  says  he  received  a  letter  from  the  plaintiff  re- 
questing the  numbers  of  the  land,  in  response  to  which, 
on  July  19,  1909,  he  (defendant)  wrote  from  Camden 
to  plaintiff  at  Suggsville  as  follow^s  (omitting  formal 
parts  and  immaterial  matter),  to-wit:  ^'I  am  inclosing 
you  the  numbers  of  the  Forbes  place  [which  was  done] 
as  requested  some  time  ago.  I  have  been  so  very  busy 
that  when  I  would  think  of  the  numbers  I  would  not 
be  at  home  where  I  could  get  them.  •  *  *  I  have 
been  expecting  to  be  at  your  place  before  now,  but  am 
on  the  sick  list.  ♦  ♦  ♦  Hope  soon  to  be  all  *0.  K.,' 
and  then  will  come  down.  Hope  you  can  meet  up  with 
good  luck  and  sell  the  place  for  me.  Will  allow  you 
5  per  cent,  for  sale.  Do  not  care  for  all  cash,  a  part 
of  it,  and  balance  on  time  with  interest.  Will  take 
112,000.00  for  the  place.  Thanking  you  for  anything 
you  can  do  towards  selling  it,  I  am,  "Yours,"  etc.  This 
letter  was  promptly  received  by  plaintiff  in  due  course 
of  mail,  but  its  receipt  was  never  acknowledged,  nor 
after  its  receipt  was  the  defendant  ever  in  any  way 
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notified  by  plaintiff  of  the  latter's  acceptance  of  the 
employment. 

The  general  rule  unquestionably  is,  as  contended  by 
appellant,  that  a  mere  offer  to  employ  another  to  sell 
land  or  do  any  other  act  cannot,  within  itself,  create  a 
binding  obligation  on  the  party  making  it,  and  that 
before  it  can  have  such  effect  it  must  be  accepted  or 
assented  to  by  the  party  to  whom  it  was  made,  and  such 
assent  or  acceptance  must  be  made  known  by  him  to  the 
other  party  within  a  reasonable  time. — Martin  v.  Black, 
21  Ala.  721.  Yet  where  that  offer  has  been  preceded,  as 
here,  by  a  verbal  offer  of  practically  identical  import, 
and  the  party  to  whom  it  was  made  has  given 
unmistakable  evidence  of  his  acceptance  of  that  verbal 
offer  by  writing  to  the  party  making  it  for  the  land 
numbers,  as  promised  at  the  time,  and,  in  response  to 
this  letter,  the  party  making  the  offer  writes  and  fur- 
nishes the  land  numbers  and  renews  his  offer  of  employ- 
ment in  terms  none  the  less  favorable  to  the  other  party 
than  were  contained  in  the  verbal  offer,  we  think  an  ac- 
ceptance may  be  well  implied,  and  that  the  party  receiv- 
ing the  offer  is  relieved  of  the  necessity  of  informing 
the  other  party  of  such  acceptance. 

If  the  offer  contained  in  the  letter  from  the  de- 
fendant, which  we  have  quoted,  had  been  more  onerous 
upon  or  less  favorable  to  plaintiff  in  any  material  par- 
ticular (for  instance,  in  the  commissions  to  be  allowed, 
or  otherwise)  than  was  contained  in  the  verbal  offer, 
which  had  already  been  accepted,  then  the  letter  would 
probably  be  construed  as  the  revocation  by  defendant  of 
the  verbal  offier  {Chambers  v.  Seay,  73  Ala.  372)  and 
the  making  of  a  new  offer,  which  would  necessitate  a 
new  acceptance  in  order  to  make  its  terms  a  contract 
between  the  parties.  Not  being  so,  but  providing,  as  it 
did,  for  the  sale  of  the  same  lands  pn  the  same  commis- 
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sions  at  the  same  price  on  more  favorable  terms  than 
as  fixed  by  the  verbal  offer,  which  had  been  previously 
accepted,  and  written,  as  the  letter  was,  under  the  cir- 
cumstances which  called  it  forth,  the  plaintiff  had  a 
right  to  assume  that  the  defendant  would  presume  his 
acceptance  of  the  offer. 

We  are  aware  of  no  provision  or  construction  of  the 
statute  of  frauds  which  necessitates  a  contract  of 
the  class  here  being  in  writing  {Prout  v.  Robertson,  87 
Ala.  599,  6  South.  190,  and  cases  cited ;  Hutto  v.  Stough, 
157  Ala.  566,  47  South.  1031),  and  we  know  of  no  pol- 
icy or  principle  of  law  that  forbids  the  husband  from 
making  in  his  own  behalf  and  incurring  an  individual 
liability  upon  a  contract  entered  into  by  him  with  an- 
otlier  to  procure  a  purchaser  for  lands  belonging  to  his 
wife  and  her  sister. — Rounds  v.  Alee,  116  Iowa,  345,  89 
N.  W.  1098. 

Nor  does  the  fact  that  the  plaintiff  had  not  paid  the 
state  for  and  taken  out  a  license  to  engage  in  the  real 
estate  business,  as  required  by  the  revenue  laws  of  the 
state,  vitiate  the  contract. 

As  has  been  well  said  by  our  Supreme  Court  on  this 
subject,  quoting  approvingly  from  Clark  on  Contracts, 
"when  conditions  prescribed  by  law  for  the  conduct 
of  a  business,  trade,  or  profession  are  not  complied  with, 
agreements  in  the  course  of  such  business,  trade,  or 
profession  are  (1)  void,  if  the  condition  is  for  the  bene- 
fit of  the  public,  as  for  the  maintenance  of  public  order 
or  safety,  or  the  protection  of  persons  dealing  with 
those  upon  whom  it  is  imposed;  (2)  valid,  if  no  specific 
penalty  is  attached  to  the  specific  transaction,  and  the 
condition  is  imposed  simply  for  administrative  pur- 
poses, such  as  the  protection  or  convenient  collection  of 
revenue." — Sunfloicef  Lumber  Co.  v.  Turner  Supply, 
Co:,  158  Ala.  191,  48  South.  510,  i32  Am.  St.  Rep.  20. 
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See,  also,  Houston  v.  Boagni,  McGloin  (La.)  164^;  Prince 
V.  Baptist  Church,  20  Mo.  App.  332 ;  Amato  v,  Dreyfus 
(Tex.  Civ.  App.)  34  S.  W.  450.  We  have,  then,  for 
consideration  and  construction,  a  valid  contract  be- 
tween the  parties. 

Failing,  as  it  does,  to  fix  a  time  within  which  it  is  to 
be  performed,  the  law  supplies  the  deficiency  by  pre- 
suming that  the  parties  intended  that  it  was  to  be  per- 
formed within  a  reasonable  time  from  the  making. — 
Elliott  V.  HovAson,  146  Ala.  568,  40  South.  1018. 

What  is  a  reasonable  time  is  sometimes  a  question 
of  fact  and  sometimes  a  question  of  law.  Where  it 
depends  upon  facts  extrinsic  to  the  contract,  which  are 
matters  of  dispute,  it  is  a  question  of  fact;  when  it  de- 
pends upon  the  construction  of  a  contract  in  writing, 
or  upon  undisputed  extrinsic  facts,  it  is  a  matter  of 
law. — Cotton  v.  Cotton^  75  Ala.  345;  Comer  v.  Way,  107 
Ala.  300,  19  South.  906,  54  Am.  St.  Rep.  93;  Griffin  v, 
Ofjlctrcc,  114  Ala.  343,  21  South.  488;  McFadden  v. 
Henderson,  128  Ala.  221,  29  South.  640. 

Here  the  terms  of  the  contract  are  evidenced  in  writ- 
ing hy  the  letter,  and  all  the  material  extrinsic  facts 
leading  up  to  and  inducing  the  letter  and  shedding  light 
on  its  meaning  are  without  conflict,  as  well  as  all  that 
was  subsequently  done  and  said  between  or  by  either 
party  in  reference  to  it,  or  by  the  plaintiff  in  his  alleged 
performance  of  it,  and  all  other  material  surrounding 
facts  and  circumstances,  antecedent  and  subsequent. 
Hence,  the  aftirmative  charge  having  been  requested  by 
and  refused  to  the  defendant,  it  becomes  the  duty  of 
this  court,  in  determining  the  correctness  of  the  action 
of  the  lower  court,  to  decide  whether  or  not  the  alleged 
performance  by  plaintiff  of  the  contract  was  accom- 
plished within  a  reasonable  time  from  its  making,  and, 
if  so,  whether  this  alleged  performance  was  otherwise 
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such  a  performance  of  the  contract  as  entitles  plaintiff 
to  the  commissions  provided  for  by  it. 

To  recover  these  commissions  under  the  contract,  )t 
was  therefore  incumbent  on  plaintiff  to  show  that 
within  a  reasonable  time  after  the  contract  was  ex- 
ecuted, he,  under  it  procured,  or  through  another  pro* 
cured,  a  satisfactory  purchaser,  who  was  able,  ready, 
and  willing  to  purchase  the  property  at  the  price  and 
on  the  terms  fixed  by  the  contract  of  employment. — 
Am.  &  Eng.  Ency.  Law,  vol.  23,  p.  918;  Sayre  v.  Wil- 
son, 86  Ala.  156,  5  South.  157;  Hntto  v.  Stough.  157 
Ala.  571,  47  South.  1031. 

In  determining  what  is  a  reasonable  time,  there  must 
be  taken  into  consideration  the  nature  of  the  duty  to 
he  performed,  the  relation  of  the  parties,  the  character 
of  the  subject-matter  of  the  contract,  and  the  other  pe- 
culiar circumstances  of  the  particular  case. — Cotton  /;. 
Cotton,  75  Ala.  345.  The  term  is  a  relative  one,  and 
its  meaning  differs  according  to  the  circumstances  of 
each  particular  case,  and  is  to  be  determine<i  in  any  case 
only  by  reviewing  the  situation  confronting  and  the 
circumstances  surrounding  the  contracting  parties  at 
the  time  the  contract  was  made,  and  endeavoring  to 
fix  such  a  time  as  these  reasonably  indicate  was  within 
the  contemplation  and  intention  of  the  parties. — dicker 
V.  Franklin  Hemp,  etc.,  Mfg,  Co.,  3  Sumn.  530,  Fed. 
Cas.  No.  2,932. 

We  have  hereinbefore  recited  the  uncontradicted  facts 
leading  up  to  the  writing  of  the  letter  in  evidence  from 
defendant  to  plaintiff,  which  we  have  quoted,  and  whidi 
embodies  the  contract  between  the  parties.  It  appears 
that  in  the  fall  of  1909,  after  plaintiff  recelveil  this  let- 
ter, the  parties  from  the  North,  which  he  had  mentioned 
to  defendant  before  the  letter,  as  expecting,  did  coihe 
down  and  plaintiff  showed  them  over  the  land.  Neither 
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of  them  was  willing  to  buy,  but  plaiutiff  never  once 
informed  defendant  that  they  had  even  been  down,  nor 
made  any  reference  to  the  matter  of  the  contract  be- 
tween them,  or  advised  defendant  that  he  was  still  en- 
deavoring to  find  a  purchaser  or  had  endeavored  to  do 
so,  although  defendant  spent  the  night  at  plaintiff's 
wife's  boarding  house  three  or  four  times  after  that 
fall,  and  he  and  plaintiff  had  conversations  together. 
After  this  (but  it  does  not  appear  when)  plaintiff  says 
he  wrote  some  20  letters  in  an  effort  to  sell  the  property, 
but  it  is  not  even  contended  that  defendant  knew  any- 
thing about  this.  It  further  appears  that  in  the  spring 
of  1910,  about  March  or  April,  one  S.  C.  Garrett,  from 
Grove  Hill,  Clarke  county,  Ala.,  was  down  at  Suggs- 
ville,  when  plaintiff  saw  him  and  told  him  that  if  he 
(Garrett)  in  his  travel  would  find  a  purchaser  for  the 
lands  at  |12,000  he  could  have  half  of  plaintiffs  com- 
mission at  5  per  cent.  Defendant  was  not  informed  of 
this  employment  of  Garrett  or  that  either  plaintiff  or 
Garrett  was  trying  in  any  way  to  sell  the  land. 

Some  months  later  Garrett  was  in  the  railroad 
station  at  Cincinnati  with  a  negro  prisoner,  en  route 
South,  when  one  IT.  F.  Owings,  of  Pulaski,  Tenn.,  in  a 
chance  way  met  him.  The  two  were  on  the  train  to- 
gether from  Cincinnati  to  Nashville,  and  Owings,  hear- 
ing Garrett  say  he  was  from  Alabama,  introduced  him- 
self, and  in  the  course  of  a  conversation  between  them 
Owings  made  inquiries  as  to  Alabama  lands  and  the 
prices.  Garrett  then  told  him  about  defendant's  plan- 
tation and  other  lands  in  Clarke  county  being  for  sale, 
but  did  not  advise  him  of  his  alleged  agency  to  sell.  In 
regard  to  the  price,  Garrett  told  Owings  that  the  parties 
wanted  ?12,000  for  the  place,  but  he  believed  it  could 
be  bought  for  |10,000,  and  for  Owings  to  come  down 
and  look  at  it.    Later  (it  does  not  appear  how  long  af- 
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ter)  OwiDgs  wrote  Garrett  that  he  was  coming  dawn; 
and  shortly  thereafter,  about  September  20,  1910,  he 
and  his  associate  in  business,  one  Hunter,  came  down 
to  Grove  Hill,  spent  the  night  with  Garrett,  and  the 
three  went  together  in  Garrett's  teams  the  next  day 
to  look  over  the  land.  They  each  of  them  say  that  Gar- 
rett never  at  any  time  informed  them  that  he  was  an 
agent  to  sell  this  land,  nor  does  he  swear  positively  that 
he  ever  so  advised  either  of  them.  After  looking  over 
the  land,  they  spent  the  night  in  that  vicinity,  and  Gar- 
rett admits  again  then  telling  them  he  thought  they 
could  buy  the  place  for  $10,000.  The  next  morning  he 
H^arrieil  Hunter  to  the  railroad  station,  who  returned 
to  Birmingham,  and  Garrett  to  Grove  Hill,  leaving 
Owings  down  there,  where  he  remained  several  days 
looking  over  lands  in  that  section.  Garrett  admits  that 
this  was  the  extent  of  his  connection  with  the  sale  of  the 
land,  and  it  does  not  appear  that  plaintiff  knew  then 
or  until  after  the  sale  either  the  parties  or  that  they 
had  been  in  that  vicinity,  although  they,  with  Garrett, 
passed  through  Suggsville  in  going  to  the  land  and 
spent  the  night  in  the  vicinity,  only  about  half  a  mile 
from  where  plaintiff  lived  and  kept  a  boarding  house. 
Garrett  says  he  heard  at  the  time  that  plaintiff  was* 
not  at  home.  After  Garrett's  return  home,  he  from 
Grove  Hill,  on  September  29,  1910,  without  the  knowl- 
edge, we  infer,  of  either  Owings  or  Hunter,  writes  de- 
fendant at  Camden  as  follows:  "Notify  me  by  phono 
or  return  mail  the  least  money  that  will  buy  your  place 
near  Suggsville.  This  is  with  a  view  of  purchasing,  and 
if  the  price  suits  me  we  may  get  on  a  trade.  Will  ex- 
pect an  immediate  reply."  Garrett  admits  that  he  was 
endeavoring  to  buy  the  property  for  his  own  l)enefit. 
Defendant  promptly  replied  by  letter  stating  that  fl2r 
001)  was  the  least  he  would  take. 


Digitized  by 


Google 


7.1  OF  ALABAMA.  369 

[Alford  V.  Creagh.] 

Owings,  after  Garrett  and  Hunter  left  him,  and  after 
remaining  several  days  in  the  neighborhood  of  the  land, 
not  even  knowing  the  plaintiff  or  defendant,  and  not 
knowing  that  Garrett  had  any  interest  whatever  in 
the  sale  of  .the  lands,  or  that  defendant  had  employed 
an  agent  to  sell  them,  of  his  own  motion  went  over  to 
Camden  to  see  defendant  about  trading  for  the  land,  an<l 
after  two  other  trips  there,  from  Birmingham  to  Cam- 
den, to  see  the  defendant,  the  negotiations  between 
them  were  finally  closed  and  consummated  by  the  de- 
fendant, his  wife  and  sister,  executing  on  December  29, 
1910,  for  112,000,  a  conveyance  of  the  lands  to  the  CastJe 
Plantation  Company,  a  corporation  organized  at  Bir- 
mingham by  Owings  and  his  associates.  Smith  and  Hun- 
ter, for  farming  purposes,  on  December  5,  1910,  thp 
date  of  the  filing  of  the  certificate. 

Neither  Owings  nor  Hunter,  who  came  down  and 
looked  over  the  lands,  ever  knew  that  Garrett  was  or 
claimed  to  be  an  agent  to  sell  the  land,  and  never  be- 
came acquainted  with  plaintiff  at  all  or  knew  that  he 
was  or  claimed  to  be  an  agent  to  sell  the  land,  until 
long  after  the  trade  was  consummated.  Defendant  was 
never  informed  that  plaintiff  had  employed  Garrett 
to  assist  him  in  selling  the  lands,  or  knew  that  Garrett 
was  in  any  way  instrumental  in  bringing  the  purchaser 
to  him,  or  claimed  to  be,  until  long  after  the  sale  was 
accomplished.  From  the  time  (July  9,  1909)  the  date 
of  the  letter  of  employment  to  sell  which  we  have 
quoted,  from  defendant  to  plaintiff,  to  the  time  of  the 
completed  sale  of  the  land  on  December  29,  1910,  cover- 
ing a  period  of  nearly  18  months,  the  plaintiff  never 
once  informed  defendant  that  he  had  done,  or  was 
doing,  or  expected  to  do  anything  in  an  effort  to  sell 
said  lands,  nor  even  advised  defendant  that  the  parties 
from   Chicago  and   Michigan,   the  information   as  to 
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whose  expected  coining  led  to  the  enii)lov..4,snt,  had 
been  down  in  the  fall  of  1909  and  looked  over  the  land, 
but  declined  to  buy,  notwithstanding  that  during  this 
18  months  the  defendant  a  nunil)er  of  times  was  at 
plaintiff's  house  and  they  converse<l  together.  The  first 
information  that  defendant  had  that  plaintiff  claimed 
to  have  been  in  any  way  instrumental  in  bringing  alK)ut 
the  sale  was  in  February,  1911,  some  months  after 
the  same  was  completed  on  Deceml>er  29,  1910,  when 
plaintiff  wrote  defendant  demanding  his  commissions  of 
5  per  cent.  Plaintiff  here  predicates  his  riglit  to  recover 
solely  upon  the  services  of  his  alleged  sub-agent,  Gar- 
rett, whose  whole  services  in  connection  with  the  sale 
we  have  hereinbefore  rec*ited. 

While  it  is  true  that,  where  the  sale  results  from  the 
(effort  of  a  subagcMit  or  employee  of  the  broker,  he  has 
the  same  right  to  recover  commissions  as  though  the 
sale  had  been  the  result  of  his  own  personal  effort,  and 
that  it  is  not  necessary,  to  entitle  the  broker  to  his  com- 
pensiition,  that  the  owner  should  have  known  that  the 
person  to  whom  he  sold  was  procured  and  sent  to  him 
by  the  broker  or  his  subagent,  or  that  either  had  any 
connection  with  the  sale  (23  Am.  &  Eng.  Ency.  Law,  p. 
913)  ;  yet  we  are  of  opinion  that  under  the  facts  of  this 
case  the  plaintiff  was  not  entitled  to  recover,  and  that 
the  affirmative  charge  requested  by  defendant  should 
have  b(»en  given  for  several  reasons. 

The  law  requires  that  a  real  estate  agent,  employed 
to  sell  land,  must  act  in  entire  good  faith  and  in  the 
interest  of  his  employer. — Henderson  v,  Vincent,  84 
Ala.  101,  4  South.  180.  To  this  end  he  must  exact  from 
the  purchaser  the  price,  the  terms,  and  conditions  of 
sale  which  his  employer  has  fixed. — 23  Am.  &  Eng. 
Ency.  Law  (2d  Ed.)  p.  902.  If  he  fails  to  do  this,  but 
induces  the  prospective  purchaser  to  believe  that  the 
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property  can  be  bought  for  less,  he  fails  to  discharge 
that  duty  to  his  principal  that  good  faith  demands. 
Such  conduct  on  the  broker's  part  is  well  calculated  to 
lead  the  purchaser  to  stand  out  and  thereby  either  force 
from  the  seller  a  lower  price  than  that  fixed  or  delay 
the  sale,  even  if  he  finally  buys  at  the  price  fixed,  both 
detrimental  to  the  interest  of  the  seller. 

Furthermore,  it  is  equally  bad  faith  in  the  agent  to 
attempt  to  buy  the  property  at  a  less  price  than  that 
fixed  by  the  seller,  with  a  view  of  reselling  to  the  pros- 
pective purchaser  at  a  profit.  He  is  thereby  putting  his 
own  interest  in  direct  conflict  with  that  of  his  em- 
ployer.—23  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  pp.  907, 
908. 

The  real  estate  agent  loses  his  right  to  commissions 
where,  in  his  dealings  in  reference  to  the  subject-matter 
of  his  employment,  he  is  guilty  of  either  fraud  or  bad 
faith  towards  his  employer. — 23  Am.  &  EDg.  Ency. 
Law  (2d  Ed.)  p.  921. 

Applying  these  principles  to  the  undisputed  evidence 
as  to  the  conduct  of  Garrett,  we  are  impressed  that  it 
shows  such  bad  faith  towards  the  interest  of  defendant 
as  to  defeat  a  recovery  of  commissions  by  plaintiff,  who 
relies  solely  for  recovery  on  the  services  of  Garrett  in 
bringing  the  parties  together.  Plaintiff  cannot  be  per- 
mitted to  claim  the  benefits,  and  at  the  same  time  repu- 
diate the  burdens,  of  Garrett's  conduct.  He  was  plain- 
tiff's agent,  and  his  acts,  good  or  bad,  in  the  course  of 
and  with  reference  to  the  employment  were  plaintiff's 
acts. 

Furthermore,  pretermitting  all  other  questions,  the 
alleged  performance  was  not  within  a  reasonable  time 
from  the  employment  of  plaintiff.  Considering  the  con- 
versation between  defendant  and  plaintiff,  antedating, 
and  the  other  circumstances  which  called  forth,  the  let- 
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ter  of  employ  men  t  in  evidence,  together  with  the  sit- 
uation of  the  respective  parties,  we  are  constrained  to 
regard  that  letter  somewhat  in  the  nature  of  a  written 
acknowledgment  and  confirmation  by  defendant  of  the 
verbal  offer,  designed  more  with  the  view  of  preventing 
misunderstanding  and  preserving  some  informal  me- 
morial of  its  terms  than  for  the  purpose  of  making  a 
new  otTer.  Though  it  fixed  no  time  limit  for  perform- 
ance, yet  it  is  to  be  reasonably  supposed  from  all  the 
attendant  facts  and  circumstances  that  each  party  like- 
ly understood  and  contemplated  that  it  would  be  per- 
formed, if  at  all,  the  fall  following  (that  is,  the  fall  of 
1909),  when  the  prospectors  from  Chicago  and  Michi- 
gan were  to  come  down.  This,  under  the  circumstances 
of  this  case,  we  fix  as  the  reasonable  time  for  perform- 
ance, and  in  doing  so  are  governed  by  what  the  parties 
themselves  are  supposed  to  have  intended,  as  near  as  it 
can  be  ascertained  from  the  whole  surroundings.  If 
before  this  time  defendant  had  desired  to  revoke  the 
employment,  aflBrmative  action  on  his  part  would  have 
been  necessary;  but  after  the  lapse  of  such  time  the 
ccmtract  expired  by  its  own  limitations,  and  no  revoca- 
tion by  defendant  was  necessary  in  order  to  put  an  end 
to  the  employment  or  avoid  liability  under  it. 

To  fasten  a  liability  upon  him  for  the  service  the 
plaintiflf  or  his  subagent  might  perform,  after  the  lapse 
of  such  time,  in  procuring  a  purchsaer  for  the  land,  it 
would  be  incumbent  on  plaintiflf  to  show  that  the  de- 
fendant consented,  either  expressly  or  impliedly,  to  an 
extension  of  the  time.  He  would  be  held  to  have  so 
consented  if  plaintiflf,  after  failing  to  get  the  purchaser 
originally  contemplated,  had  informed  him  that,  not- 
withstanding such  failure,  he  would  continue  to  try  to 
find  a  purchaser,  and  defendant  had  made  no  objection; 
or  defendant  would  be  held  to  have  so  consented  if  he 
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had  accepted  the  actual  purchaser,  with  knowledge  that 
he  was  procured  by  plaintiff  or  his  subagent  under  and 
in  reliance  upon  the  contract.  He  could  not  accept  the 
benefits  of  a  tendered  performance  and  repudiate  the 
burden.  However,  it  is  without  dispute  that  not  one 
word  passed  between  plaintiff  and  defendant  about  this 
contract  from  the  time  it  was  made  until  after  the 
trade  for  the  sale  of  the  land  was  closed,  and  that  it 
was  closed  by  defendant  in  absolute  ignorance  that 
either  plaintiff  or  his  agent  had  procured  the  purchaser, 
or  that  plaintiff  or  his  subagent  had  ever  taken  a  single 
step  in  carrying  out  the  employment.  It  therefore  be- 
comes unnecessary  to  consider  the  question  as  to 
whether  or  not  plaintiff's  subagent,  Garrett,  upon 
whose  acts  plaintiff  solely  relies  for  recovery,  was  the 
efficient  cause  in  bringing  together  the  seller  and  pur- 
chaser. In  passing,  however,  we  may  say  that  to  be 
such  he  must  have  performed  the  service,  assuming 
that  it  was  sufficient,  under  and  in  consideration  of  the 
contract,  and  not  gratuitously  as  a  public-spirited  citi- 
zen. A  person  is  not  permitted  to  do  something  for  an- 
other gratuitously  at  the  time  and  afterwards  charge 
for  it.  It  is  singular,  if  Garrett  had  the  employment  as 
subagent,  which  is  claimed,  and  if  he  was  acting  at  the 
time  under  this  employment,  that  he  did  not  communi- 
cate the  fact  to  either  the  seller  or  the  purchaser,  pend- 
ing the  negotiations,  so  as  to  avoid  the  possibility  of 
subsequent  dispute.  It  is  likewise  unnecessary  to  re- 
view the  rulings  of  the  lower  court  on  the  pleadings,  or 
on  the  refused  charges,  since  what  we  have  said  will  be 
a  sufficient  guide  for  another  trial,  should  there  possi- 
bly be  one. 

The  judgment  of  the  lower  court  is  reversed,  and  the 
cause  remanded. 

Reversed  and  remanded. 
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Mobile  Terminal  &  Railway  Company 
V.  Gladwell. 

Assumpsit, 

(decided  May  1.  1913.     iVl  South.  259.) 

Principal  and  Agent;  Pleadint/;  Authority. — Where  the  contract 
set  forth  provided  that  plaintiff  agreed  to  do  the  grading  of  a  line 
of  railroad  subject  to  the  direction  of  the  railroad's  engineer,  no 
extras  to  le  paid  for  unless  plaintiff  agreed  on  the  price  therefor 
with  the  company  Itself,  and  a  further  provision  that  another 
branch  might  be  graded  under  the  contract,  if  the  company  exor- 
cised the  o[)tion  ard  alleging  that  plaintiff  started  work  on  such 
other  branch  with  the  consent  of  defendant  acting  through  the  engi- 
neer who  had  authority  to  represent  defendant  in  regard  to  the 
grading  mentioned  in  the  option  clause,  the  complaint  is  demur- 
rable for  failure  to  show  that  the  engineer  had  the  authority  to 
exercise  the  option  of  the  company  in  respect  to  such  other  branch. 

Appeal  from  Mobile  Law  and  Equity  Court. 

Heard  l)efore  Hon.  Saffold  Bbrney. 

Action  by  T,  J.  Gladwell  against  the  Mobile  Ter- 
minal &  Railway  Company,  for  breach  of  contract. 
Judgment  for  plaintiffs,  and  defendant  appeals.  Re- 
versed and  remanded. 

Inge  &  Armbrecht,  for  appellant.  The  complaint 
fails  to  show  that  the  defendant  elected  that  the  option 
part  of  the  contract  copic^d  in  the  complaint  should  be 
exercised,  and  is  further  defective  as  to  its  allegation 
as  to  authority  of  Lewis  the  engineer,  to  act  for  defend- 
ant in  exercising  the  option.  These  two  questions  were 
properly  raised  by  demurrer,  and  the  same  should  have 
been  sustained. — 31  ('yc.  1643,  and  authorities  there 
cited. 

Webb  &  McAlpine,  for  appellee.  There  is  no  error 
in  the  record  and  the  cause  should  be  affirmed. 


Digitized  by 


Google 


7.1  OF  ALABAMA.  375 

[Mobile  Terminal  &  Railway  Company  v.  Glad  well.] 

WALKER,  P.  J. — A  copy  of  a  contract  between  the 
plaintiff  (the  appellee  here)  and  the  defendant  was 
made  an  exhibit  to  the  complaint  as  it  was  amended. 
By  that  contract  the  plaintiff  agreed  "to  do  all  grad- 
ing of  roadbed,  clearing  and  grubbing  the  right  of 
w^ay,"  of  the  defendant's  railway  from  the  point  of  its 
intersection  with  the  Southern  Railway  to  the  prop- 
erty of  the  North  Mobile  Development  Company.  The 
contract  contained  the  following  provisions:  "It  is 
also  agreed  between  the  parties  hereto  that  at  the  op- 
tion of  the  company  and  of  the  contractor  this  agree- 
ment shall  also  include  the  grading  of  the  said  railway 
from  said  Southern  Railway  Company's  track  south- 
westwardly  to  a  point  at  the  edge  of  the  swamp  north 
of  Three  Mile  creek.  ♦  ♦  ♦  The  work  herein  will 
be  under  the  direct  supervision  of  the  chief  engineer  of 
the  company,  or  his  assistants,  and  all  orders  or  in- 
structions regarding  the  work  emanating  from  said 
chief  engineer  or  assistants  shall  be  fully  carried  out 
by  the  contractor,  and  said  chief  engineer  shall  have 
the  right  to  order  the  discharge  of  any  employee  of  the 
contractor  for  any  reasonable  cause,  and  said  dis- 
charged employee  shall  not  be  re-employed  upon  the 
work  without  the  consent  of  said  chief  engineer.  No 
extras  of  any  character  will  be  allowed  unless  upon  the 
written  consent  of  the  chief  engineer  and  the  price  for 
the  same  being  first  mutually  agreed  upon  between  the 
company  and  the  contractor."  The  claim  of  the  plain- 
tiff which  is  asserted  in  this  suit  is  based  upon  the 
clause  of  the  contract  first  above  quoted.  After  the 
complaint  as  it  was  changed  several  times  by  amend- 
ment had  been  successfully  demurred  to  because  of  its 
failure  to  show  that  the  defendant  had  exercised  the 
option  provided  for  by  that  clause,  it  was  last  amended 
so  that,  after  averring  the  execution  of  the  contract  and 
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setting  out  that  clause,  it  averred  as  follows:  "And 
plain tiflf  avers  that,  pursuant  to  said  clause,  and  with 
the  knowledge  and  acquiescence  of  the  defendant,  act- 
ing through  C  W.  Lewis,  the  civil  engineer  of  defend- 
ant, having  authority  to  represent  defendant  in  regard 
to  the  grading  mentioned  in  said  option  clause,  he  pro- 
ceeded to  do  the  grading  mentioned  in  said  clause,  and, 
after  a  portion  of  the  said  work  had  been  done,  the  de- 
fendant, through  its  said  civil  engineer,  C.  W.  Ijewis, 
having  authority  to  bind  the  defendant  in  that  respect, 
in  breach  of  the  provisions  of  said  clause,  wrongfully 
stopped  the  plaintiff  from  doing  said  work,  and  defend- 
ant employed  other  persons  to  do  said  work,  and  plain- 
tiff avers  that  said  breach  on  the  part  of  the  defendant 
caused  plaintiff  to  lose,  to  wit,  the  sum  of  ^712.10.'' 
The  complaint  as  so  amended  was  demurred  to  upon 
the  grounds,  among  others,  that  it  does  not  appear  from 
its  averments  that  the  defendant  exercised  the  option 
provided  for  in  the  clause  of  the  contract  copied  in  the 
complaint,  and  that  it  does  not  show  that  C.  W.  Lewis 
was  authorized  to  bind  the  defendant  by  electing  to 
exercise  that  option.    This  demurrer  was  overruled. 

It  is  plain  that  the  complaint  as  last  amended  must 
be  regarded  as  failing  to  show  the  existence  of  any 
right  of  action  in  the  plaintiff,  unless  it  can  be  con- 
strued as  showing  the  exercise  by  the  defendant  of  the 
option  for  which  provision  w^as  made  by  the  above- 
quoted  clause  of  the  contract.  This  construction  can- 
not be  given  to  the  averments  unless  they  can  he  held  to 
show  that  the  conduct  of  C.  W.  Lewis  in  permitting  the 
plaintiff  to  commence  to  do  the  grading  referred  to  had 
the  effect  of  an  exercise  by  the  defendant  of  its  option 
to  have  the  plaintiff  do  that  additional  work.  It  is  to 
be  noted  that  it  is  not  averred  that  Lewis  was  author- 
L^.ed  by  the  defendant  to  exercise  its  option,  but  only 
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that  he  had  "authority  to  represent  the  defendant  in 
regard  to  the  grading  mentioned  in  said  clause."  This 
cautiously  framed  averment  would  be  sustained  if 
I  ewis,  as  the  defendant's  chief  engineer,  had  only  such 
authority  as  was  conferred  by  the  clause  of  the  con- 
tract in  reference  to  the  functions  to  be  exercised  by 
that  official  or  employee.  It  is  plain  enough  that  this 
latter  clause  evidences  the  agreement  of  the  parties 
that  the  powers  of  the  defendant's  chief  engineer  there 
mentioned  were  to  be  exercised  in  reference  to  any 
work  done  by  the  plaintiff  under  the  contract,  both 
that  unconditionally  contracted  to  be  done,  and  the  ad- 
ditional work  that  would  be  called  for  in  the  event  of 
the  exercise  by  the  parties  of  the  option  provided  for. 
But  the  powers  thus  conferred  upon  the  chief  engineer 
were  not  to  bind  his  employer  for  work  for  which  it  had 
not  contracted,  but  to  direct  and  supervise  the  work 
done  under  contract  entered  into  by  his  employer.  The 
provision  as  to  extras  contained  in  this  clause  of  the 
contract  clearly  indicates  the  limit  of  the  authority  in- 
tended to  be  conferred  upon  the  chief  engineer.  Under 
that  clause  the  contractor  was  not  entitled  to  be  al- 
lowed for  extras  by  showing  merely  the  written  consent 
thereto  of  the  chief  engineer,  but  had  to  go  further,  and 
show  that  the  price  for  the  same  was  "first  mutually 
agreed  upon  between  the  company  and  the  contractor." 
We  find  nothing  in  the  contract  to  furnish  the  slightest 
support  for  the  claim  that  the  defendant  conferred 
upon  its  chief  engineer  authority  to  exercise  for  it  the 
option  for  which  it  contracted.  And  we  do  not  read 
the  averments  of  the  complaint  as  it  was  last  amended 
as  showing  that  that  employee  of  the  defendant  was 
vested  with  the  power  or  authority  to  bind  it  by  the 
contract  upon  which  it  is  sought  to  be  charged.  What 
is  shown  is  that  an  employee  of  the  defendant  knew  of 
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and  acquiesced  in  the  action  of  the  plaintiflf  in  starting 
on  the  additional  work  for  which  the  option  clause  of 
the  contract  made  provision ;  but  it  does  not  show  that 
such  employee  was  authorized  by  so  doing  to  bind  the 
defendant  to  a  contract  for  that  work.  The  complaint 
failing  to  show  that  the  contract  for  the  additional 
grading  was  made  by  the  defendant  or  any  one  author- 
ized to  bind  it  in  the  premises,  it  was  subject  to  the  de- 
murrer pointing  out  its  deficiency  in  this  respect. 

The  result  of  the  above-stated  conclusion  is  to  dis- 
pose of  the  case  presented  by  the  record.  It  may  he 
added,  however,  that,  assuming  that  the  complaint  as 
it  was  last  amended  shows  that  the  additional  grading 
was  contracted  for  in  l>ehalf  of  the  defendant  by  a 
named  employee  who  was  authorized  to  act  for  it  in 
exercising  the  option  for  which  it  had  contracted,  yet 
the  record  shows  that  in  the  trial  there  was  an  absence 
of  any  evidence  having  a  tendency  to  sustain  the  aver- 
ments of  such  a  complaint.  There  was  no  evidence 
tending  to  prove  that  such  employee  was  vested  with 
authority  to  act  for  the  defendant  in  the  matter  of  ex- 
ercising the  option  for  which  the  latter  had  contracted. 

Reversed  and  remanded. 


Order  of  Calanthe  v.  Armstrong:. 

Assumpsit. 

(Decided    April    15,    1913.    G2    South.    269.) 

1.  Appeal  and  Error;  Time  of  Taking,— Section  2868,  Code  1907, 
is  expressly  amended  by  Acts  1909,  p.  195,  so  as  to  extend  the  gen- 
eral time  for  appeal  from  six  mouths  to  one  year. 

2.  Judgment;  Default;  Recitals;  Service  of  Process. — ^Where  a 
default  judgment  recites  that  service  was  had  on  T.,  Grand  Pro- 
tector, of  defendant  corporation,  and  that  he  was  Grand  Protector 
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of  it,  at  the  time  of  service,  it  does  not  sufficiently  show  that  he 
was  a  person  upon  whom  service  could  be  legally  had,  for  and  on 
behalf  of  defendant,  or  that  the  court  ascertained  by  proof  that 
he  was  an  officer  or  agent  of  It,   within  section  5303,   Code  1907. 

3.  Same. — Judgment  by  default  is  not  supported  by  service  of  a 
branch  summons  and  complaint  on  the  Secretary  of  State,  where 
the  record  does  not  show  compliance  with  the  requirements  of  the 
statutes  authorizing  a  valid  service  to  be  made  on  him,  whether  the 
complaint  1  e  construed  to  be  against  the  corporation,  such  as  men- 
tioned by  sections  45G0,  and  4562,  Code  1907,  or  by  Acts  1911,  p. 
700.  relative  to  fraternal  benefit  societies. 

4.  Same:  Matters  to  Be  Shoini. — ^Where  the  record  on  appeal  from 
default  judgment  against  a  corporation  fails  to  show  service  on 
such  an  agent  or  officer  of  it  as  is  by  law  authorized  to  receive 
service,  or  that  the  court  ascertained  by  proof  that  the  person 
serve<i  was  such  an  officer,  the  judgment  is  not  authorized,  and  a 
reversal  will  follow. 

Appeal  from  Mobile  Circuit  Court. 

Heard  before  Hon.  Samuel  B.  Browne. 

Action  by  Neil  Armstrong  against  the  Order  of  Ca- 
lanthe.  Judgment  for  plaintiff  by  default  and  defend- 
ant appeals.     Reversed  and  remanded. 

i\  B.  Powell,  for  appellant.  The  judgment  was  by 
default  and  fails  to  show  that  the  service  was  made 
upon  a  person  authorized  to  receive  it,  or  that  the  court 
ascertained  that  the  person  served  was  the  proper  per- 
son to  receive  service.  Therefore,  the  service  was  void. 
—Section  5300,  Code  1907;  Acts  1911,  p.  700;  Section 
4560,  and  4562,  Code  1907;  if.  d  C.  R.  R.  Co.  t\  Bynum, 
96  Ala.  461 ;  Hoffmafi  v,  Ala.  Dust.  Co.,  124  Ala.  542. 

Charles  ^>\  Tompkins^  for  appellee.  The  appeal 
should  be  dismissed  because  not  taken  within  six 
months.— Sec.  2868,  Code  1907.  The  judgment  suffi- 
ciently shows  proof  of  service  on  the  proper  person. — 
Endouymcnt  Department  v.  Harr>€y,  in  MSS. 

PELHAM,  J. — This  case  is  submitted  on  appellee's 
motion  to  dismiss  the  appeal  because  not  taken  in  time, 
and  on  the  merits.    Appellee  insists  that  as  the  appeal 
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was  not  taken  within  six  months,  as  provided  by  sec- 
tion 2868  of  the  Ccnle,  his  motion  should  prevail.  But 
section  2868  of  the  Code  was  amended  by  an  act  ap- 
proved August  26,  1909  (Laws  1909,  p.  165),  extending 
the  time  within  which  appeals  may  be  taken  to  one  year 
from  the  rendition  of  the  judgment. — Acts  1909,  p.  165. 
Tlie  record  shows  the  appeal  to  have  been  taken  within 
one  year  from  the  rendition  of  the  judgment  appealed 
from,  and  the  appellee's  motion  is  denied. 

The  suit  was  against  a  corporation,  and  a  judgment 
by  default  was  rendered  against  it  in  the  court  below, 
and  the  rtMord  shows  that  the  summons  was  executed 
Dy  service  on  C.  A.  Tuggle,  "grand  protector  of  said 
company.''  The  judgment  entry  recites  that  the  judg- 
ment by  default  in  the  trial  court  was  rendered  on 
proof  "that  service  was  had  in  this  cause  by  service  on 
C.  A.  Tuggle,  grand  protector  of  defendant  corporation, 
and  that  said  C.  A.  Tuggle  was  grand  protector  of  de- 
fendant corporation  at  the  time  of  the  service  of  the 
summons  and  complaint  in  this  case."  There  is  noth- 
ing in  this  recital,  and  there  is  nothing  otherwise  set 
out  in  the  transcript,  from  which  it  would  appear  that 
the  summons  was  served  upon  a  person  upon  whom 
service  could  be  legally  had  for  and  on  behalf  of  the 
defendant,  or  that  the  court  ascertained  by  proof  that 
the  person  served  was  an  officer  or  agent  of  the  corpora- 
tion, within  the  meaning  of  that  term  as  defined  by  sec- 
tion 5303  of  the  Code  of  1907. 

The  record  also  shows  the  service  of  a  branch  sum- 
mons and  complaint  to  have  been  executed  on  the  Sec- 
retary of  State;  but  a  compliance  with  the  require- 
ments of  the  statutes  authorizing  a  valid  service  to  be 
had  on  this  officer  is  nowhere  shown  by  the  record, 
whether  we  construe  the  complaint  to  be  against  a  cor- 
poration,  such   as   is  referred  to  by  sections  4560  and 
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4562  of  the  Code,  or  the  act  approved  April  24,  1911 
(Acts  1911,  p.  700  et  seq.).  The  judgment  by  default 
can  find  no  support  because  of  the  service  of  this 
process. 

The  motion  to  dismiss  is  overruled,  and  the  cause 
must  be  reversed  for  failure  of  the  record  to  show 
service  on  such  an  agent  or  officer  of  the  defendant  as 
by  law  was  authorized  to  receive  service,  or  to  show 
that  the  court  ascertained  by  proof  that  the  person 
served  was  such  an  officer  or  agent  of  the  corporation, 
for  this  was  necessary  to  authorize  the  rendition  of  a 
judgment  by  default  against  the  defendant  corporation. 
— Oxanna  BIdg.  Ass^n,  v.  Agee,  99  Ala.  571,  13  South. 
279,  and  cases  cited ;  Hoffman,  Ahlers  &  Co.  v.  Ala. 
Dist  Co.,  124  Ala.  542,  27  South.  485. 

Reversed  and  remanded. 


Davis  V.  Clausen. 

Assumpsit. 

(Decided   April    10,   1913.     Rehearing   denied  May   8,    1913. 
62  Soutli.  267.) 

1.  Courts;  Decisions  Ooveming. — The  Court  of  Appeals  has  no 
authority  to  overrule  a  decision  of  the  Supreme  Court, 

2.  Appeal  and  Error;  Findings;  Conclusiveness. — ^The  appellate 
court  will  not  reverse  the  trial  court  for  refusing  to  set  aside  a 
verdict  because  contrary  to  the  evidence,  unless  the  preponderance 
of  the  evidence,  after  allowing  all  reasonable  presumptions  of  its 
correctness,    is   so    decided   as   to   clearly    show    that   it    Is    wrong. 

3.  Same;  Harmless  Error;  Evidence. — Any  error  In  permitting  a 
purchaser  to  state  that  his  motive  In  going  to  see  the  property  was 
to  buy  it  If  it  suited  him,  was  harmless,  where  that  was,  In  fact, 
his  purpose,  the  issue  being  whether  he  was  induced  by  plaintiff  to 
look  at  the  property, 

4.  Evidence;  Motive. — As  a  general  rule,  except  on  cross-examina- 
tion, it  is  not  proi)er  to  ask  a  witness  as  to  his  uncommunicated 
motive  or  intention. 
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Appeal  from  Mobile  Law  and  Equity  Court. 

Heard  before  Hon.  Saffold  Berney. 

Assumpsit  by  George  J.  Clausen  against  Charles  N. 
Davis.  Judgment  for  plaintiff,  and  defendant  appeals. 
Affirmed. 

BoYLES  &  KoHN^  for  appellant.  Uncommunicated 
motives  or  intentions  of  a  witness  are  not  admissible. — 
Smith  V.  The  State,  145  Ala.  17;  Richardson  v.  String- 
fellow,  100  Ala.  416;  Ball  v.  Farley,  81  Ala.  288.  The 
<lefeudant  was  entitled  to  the  affirmative  charge  under 
the  evidence. — 19  Cyc.  257-8;  Crosswaite  v,  Lebus,  146 
Ala.  525;  Hutto  v.  Stough,  157  Ala.  566;  Crook  v, 
Fornt,  116  Ala.  395;  Davis  v.  Clausen ,  2  Ala.  App.  378. 
Counsel  discuss  the  refusal  of  the  court  to  grant  a  new 
trial,  but  in  view  of  the  opinion  it  is  not  deemed  neces- 
sary to  here  set  it  out. 

Gordon  &  Eddington,  for  appellee.  Most  of  the 
questions  have  been  decided  adversely  to  appellant  on 
a  former  appeal. — Davis  t\  Clausen^  2  Ala.  App.  378. 
The  issue  was  whether  plaintiff  caused  the  purchaser 
to  look  at  the  property  with  a  view  to  purchasing,  and 
hence,  it  is  competent  for  the  party  to  testify  that  he 
went  to  s<^e  the  property,  with  a  view  to  purchasing  it  if 
it  suited  him.— Fa//  v.  The  State,  146  Ala.  51;  Adair  v. 
Stovall,  148  Ala.  465;  Fowler  v.  The  State,  155  Ala.  21. 
These  facts  differentiate  this  case  from  the  cases  cited 
by  appellant.  Under  no  aspect  of  the  case  was  the  de- 
fendant entitled  to  the  affirmative  charge. — Smith  v. 
Sharpe,  162  Ala.  436;  44  L.  R.  A.  335;  16  Am.  St.  Rep. 
512 ;  9  Lea  148.  There  was  no  error  in  refusing  a  new 
trial. — Davis  v,  Clausen,  supra. 

THOMAS,  J. — This  is  the  second  appeal  in  this  case. 
—Davi^  V.  Clausen,  2  Ala.  App.  382,   57   South.   79. 
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After  that  reversal,  upon  another  trial  had,  there  was 
again  a  judgment  for  the  appellee,  Clausen. 

The  principles  of  law  involved  in  the  case  were  set- 
tled on  the  former  appeal  in  line  with  the  latest  ruling 
of  our  Supreme  Court  on  the  subject,  as  found  in  the 
case  of  Smith  v.  Sharpe,  162  Ala.  438,  50  South.  381, 
136  Am.  St.  Rep.  52,  which  we  are  without  authority  to 
overrule,  if  we  were  so  disposed.  Hence  the  correctness 
of  the  action  of  the  trial  court  in  overruling  appel- 
lant's motion  to  exclude  plaintiflPs  evidence,  in  refus- 
ing appellant's  request  for  the  affirmative  charge,  and 
denying  his  motion  for  a  new  trial  must  be  tested  by 
the  principles  of  law  applicable  to  the  case  as  declared 
on  the  former  appeal,  and  which  it  is  not  necessary 
here  to  repeat. 

The  motion  for  a  new  trial  is  predicated  upon  a  num- 
ber of  grounds,  and  embraces  the  other  two  assign- 
ments of  error  mentioned.  The  meat  of  the  whole  con- 
tention is  that  the  evidence  is  not  sufficient  to  justify  or 
warrant  the  verdict  found.  The  testimony  of  the  plain- 
tiff, corroboratcMl  by  that  of  the  purchaser  and  even 
that  of  the  defendant  in  some  material  particulars, 
tends  to  sustain,  directly  in  some  instances,  and  by  fair 
inferences  in  others,  every  material  ingredient  of  the 
proof  necessary  to  support  a  claim  for  commissions. — 
Davis  V.  Clauseu,  2  Ala.  App.  382,  57  South.  79. 

When  there  is  evidence  to  support  a  verdict,  it  should 
not  be  set  aside  because  it  may  not  correspond  with  the 
opinion  of  the  court  as  to  the  weight  of  the  testimony, 
or  because  it  may  be  against  the  mere  preponderance  of 
the  evidence.  And  this  court  will  not  reverse  a  trial 
court  for  refusing  to  set  aside  a  verdict  on  the  ground 
that  it  is  contrary  to  the  evidence,  unless,  after  allow- 
ing all  reasonable  presumptions  of  its  correctness,  the 
preponderance  of  the  evidence  against  the  verdict  is  so 
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decided  as  to  clearly  convince  us  that  it  is  wrong  and 
unjust— Cobb  v.  Malone,  92  Ala.  635,  9  South.  738.  We 
have  carefully  examined  the  evidence  and  are  not  so 
convinced. 

Except  upon  cross-examination,  as  a  general  rule  it 
is  never  permitted  to  interrogate,  or  for  a  witness  to 
answer,  as  to  his  uncommunicated  motives  or  inten- 
tions; but  in  the  present  case  we  are  of  opinion  that 
tliere  was  no  injury,  if  error,  in  allowing  the  purchaser 
of  the  property  to  state  that  his  motive  in  going  out  to 
see  or  look  at  the  property  was  to  buy  it,  if  it  suited, 
and  if  it  did  not,  not  to,  since  there  is  no  question  but 
what  such  was  his  object  or  purpose.  Whether  he  was 
induced  by  the  plaintiff  or  by  Plaggmeyer  to  make  the 
visit  and  examine  the  proj)erty,  with  this  view,  was  the 
issue.    The  fact  that  he  did  so  was  not  disputed. 

We  find  no  error  in  the  record,  and  the  judgment  is 
affirmed. 

AflSrmed. 


McQulddy  Prliitliigr  Co.  i\  Head,  et  al. 

Assumpsit, 

(Decided  May  20,   1913.     62   South.   287.) 

1.  Corporations;  Promoters:  Liability. — One  who  speculates  on 
the  chances  of  being  paid  l)y  a  corporation  yet  to  be  formed  and 
sells  material  to  the  corporation  has  no  claim  in  contract  or  In 
tort  against  the  individuals  with  whom  he  dealt,  and  the  individuals 
are  not  personally  liable,  merely  because  the  plan  to  organize  the 
corporation  was  not  carried  out. 

2.  Same. — The  members  of  a  committee  appointed  by  the  Board 
of  Directors  of  a  corporation  in  the  process  of  formation  to  arrange 
for  stationary  and  fixtures  for  the  proposed  corporation  are  not 
personally  liable  for  stationery  ordered  for  the  corporation  under 
the  authority  confererd  by  the  Board  of  Directors,  where  the  seller 
knew  the  fact  and  extended  the  credit  to  the  corporation,  and  not 
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to  the  members  of  the  committee,  who  did  not  Intend  to  be  bound 
personally,  although  the  corporation  was  never  fornied. 

3.  Principal  and  Agent;  Liability  of  Agent. — One  who  is  fully 
cognizant  of  the  facts  touching  the  authority  of  an  agent  with  whom 
he  deals  cannot  hold  the  agent  liable  on  a  contract  by  which  the 
agent  did  not  agree  to  be  personally  bound. 

Appeal  from  Birmingham  City  Court. 

Heard  before  Hon.  John  H.  Miller. 

Assumpsit  by  the  McQuiddy  Printing  Company 
against  Ben  T.  Head  and  others.  Judgment  for  de- 
fendant, and  plaintiffs  appeal.    Affirmed. 

Robert  C.  Redus,  for  appellant.  There  was  no  de 
facto  corporation. — i^nider  Sons  Co.  v.  Troy,  8  South. 
658;  Owcusboro  W.  Co.  v.  Bliss,  31  South.  81;  A.  &  M. 
Assn.  V.  A.  G.  L.  I.  Co.,  70  Ala.  120.  The  burden  is  on 
defendant  to  show  incorporation  under  the  plea  of  es- 
toppel.—1  Cook  Corp.  633;  59  Fed.  746;  10  Cyc.  247. 
The  contract  sued  on  arose  out  of  an  implied  agree- 
ment, and  was  not  affected  by  the  statute  of  frauds. — 
City  of  Greenville  v.  Greenville  Water  Works,  27  South. 
764.  The  defendants  were  liable  both  on  breach  of  war- 
rants of  agency,  as  well  as  for  the  goods  ordered  and 
delivered.— 10  Cyc.  270;  46  S.  C.  372;  3  Cook  Corp. 
2189;  13  N.  Y.  Supp.  665;  10  Cyc.  256;  53  S.  W.  657. 

A.  C.  &  H.  R.  HowzE^  for  appellee.  Pretermitting 
all  questions  as  to  the  rulings  on  pleadings,  the  single 
question  here  presented  is  whether  under  the  facts  dis- 
closed in  this  case  the  members  of  the  committee  ren- 
dered themselves  liable  in  ordering  the  stationery  for  the 
corporation.  It  must  be  answered  in  the  negative  for 
two  reasons.  1st,  a  de  facto  corporation  existed  to 
which  credit  was  extended,  and  the  liability  could  not 
be  personal. — Magnolia  Shingle  Co.  v.  Zimmern's  Co., 
58  South.  90;  10  Cyc.  269-70.     2nd,  the  plaintiff  dealt 
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with  the  corporation  as  such,  recognizing  its  right  to 
contract  and  estopped  itself  from  seeking  to  establish 
personal  liability  on  the  committee. — Corey  v,  Lee,  93 
Ala.  468;  Unider  Sons  Co.  v.  Troy,  91  Ala.  224;  Owens- 
boro  W.  Co,  V.  Bliss,  132  Ala.  253;  Magnolia  S.  Co.  v. 
Zimmern^s  Co.,  supra. 

WALKER,  P.  J.— In  the  trial  of  this  case  by  the 
court,  sitting  without  a  jury,  there  was  evidence  tend- 
ing to  prove  the  following  state  of  facts:  In  1908  the 
appellec^s  were  associated  with  a  number  of  other  per- 
sons in  the  project  for  the  establishment  of  a  national 
bank  in  Birmingham,  to  be  called  the  National  City 
Bank.  Subscriptions  to  the  capital  stock  of  the  pro- 
posed bank  to  the  amount  of  $300,000  were  made  and 
paid  in,  a  board  of  directors  was  chosen,  and  a  presi- 
dent and  other  officials  were  selected,  and  committees 
were  appointed,  among  them  one  to  arrange  for  sta- 
tionery, fixtures,  et(\,  for  the  proposed  bank;  the  appel-, 
lees  being  members  of  this  committee.  The  purpose' 
was  to  incorporate  under  the  national  banking  law,  but 
this  purpose  was  unexecuted.  When  the  matter  was  in 
this  situation,  a  traveling  salesman  of  the  appellant 
appeared  on  the  scene  and  solicited  an  order  for  the 
stationery  for  the  proposed  bank.  The  appellees  de* 
clined  to  give  an  order  until  they  were  authorized  to  do 
so  by  the  board  of  directors.  After  such  authority  was 
conferred  upon  the  committee  by  the  board  of  directors, 
appellees  gave  to  the  appellant,  through  its  traveling 
salesman,  an  order  for  the  stationery  for  the  proposed 
bank.  The  goods  so  ordered  were  shipped  to  the  Na- 
I  lional  City  Bank,  and  were  charged  on  the  appellant's 
books  to  the  National  City  Bank.  The  appellant  made 
some  inquiries  in  regard  to  several  of  the  persons  who 
had  been  selected  as  directors  and  officers  of  the  pro- 
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posed  bank  and  satisfied  itself  that  they  were  men  of 
good  financial  standing,  but  at  the  time  the  order  was 
accepted  and  executed  it  was  fully  advised  of  the  actual 
situation,  and  knew  that  no  incorporation  had  been  ef- 
fected. After  the  matter  had  progressed  so  far,  as  a 
result  of  a  disagreement  between  the  persons  associat- 
ed in  the  project,  it  was  abandoned,  and  the  amounts 
paid  on  subscriptions  to  the  capital  stock  were  repaid 
to  the  subscribers;  no  incorporation  having  been  effect- 
ed. For  the  price  of  the  stationery  so  ordered,  except 
a  part  of  it  which  was  sold  to  another  bank,  the  appel- 
lant brought  a  suit  in  which  the  National  City  Bank 
was  named  as  the  party  defendant,  and  in  that  suit  re- 
covered a  judgment  by  default  for  the  amount  claimed. 
Afterwards  the  present  suit  was  brought,  in  which  the 
same  amount,  with  interest  on  it,  was  sought  to  be  re- 
covered of  appellees. 

On  such  a  state  of  facts  the  appellees  cannot  be  held 
to  liability,  on  the  ground  that  the  order  purported  to 
bind  them  personally,  as  plainly  they  did  not  agree  or 
consent  to  be  so  bound,  and  the  appellant  did  not  ex- 
tend the  credit  to  them.  They  cannot  be  held  on  the 
theory  of  a  breach  of  an  implied  warranty  of  authority 
to  act  for  another,  as  they  did  not  lack  the  only  author- 
ity which  they,  either  expressly  or  impliedly,  professed 
to  have.  -  There  is  no  claim  that  they  are  liable  because 
of  any  misrepresentation  or  deceit.  And  they  cannot 
be  held  liable  as  the  agent  of  a  nonexistent  principal, 
as  the  nonexistence  of  the  entity  to  which  credit  was 
extended,  and  from  which  alone  payment  was  expected, 
was  as  fully  known  to  the  appellant  as  to  themselves. 
In  speaking. of  one's  liability  as  agent  on  a  contract 
which  did  not  purport  to  bind  him  personally,  it  was 
said  in  the  opinion  in  the  case  of  Ware  v.  Morgan,  67 
Ala.  461 :    "When  he  is  guilty  of  no  wrong  or  omission, 
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when  there  is  a  full  and  honest  disclosure  of  the  nature 
and  extent  of  his  authority,  when  the  party  dealing 
with  him  has  all  the  knowledge  and  information  which 
the  agent  possesses,  there  is  no  liability  resting  on  him, 
though  his  act  or  contract  proves  to  be  ultra  vires." 
This  is  in  harmony  with  the  well-established  rule  that 
one  who  is  fully  cognizant  of  the  facts  touching  the 
authority  of  another  with  whom  he  deals  cannot  hold 
the  latter  to  liability  on  a  contract  by  which  he  did  not 
consent  to  be  personally  bound. — 31  Cyc.  1549;  1  Am. 
&  Eng.  Ency.  of  Law  (2d  Ed.)  1127. 

It  was  a  permissible  inference  from  the  state  of  facts 
disclosed  by  the  evidence  that  the  case  presented  was 
that  of  a  dealer  who  was  so  eager  to  make  disposition 
of  his  wares,  and  so  confident — from  the  impression 
made  on  him  by  the  situation  as  it  really  existed — that 
the  project  for  the  establishment  of  a  bank  had  pro- 
gressed so  far  that  it  would  be  consummated  as 
planned,  that  he  undertook,  on  the  mere  approval  of  his 
oflfer  by  those  who  were  expected  to  be  in  charge  of  the 
affairs  of  the  bank  when  it  should  come  into  existence, 
to  supply  the  stationery  which  it  would  need,  and  to 
look  to  it  alone  for  the  payment  of  the  price,  without 
suggesting  or  requiring  that  those  who  acted  in  behalf 
of  the  proposed  bank,  or  any  of  them,  should  incur  any 
personal  liability  for  the  articles  to  be  furnished.  If  a 
party  merely  speculates  on  the  chance  of  being  paid  by 
a  corporation  not  yet  in  existence,  and  has  no  claim  in 
contract  or  in  tort  against  those  with  whom  the  dealing 
was  had,  the  latter  cannot  be  held  to  liability  merely 
because  the  plan  to  organize  a  corporation  was  not  car- 
ried out.  In  such  case  there  is  no  contract. — Higgins  v. 
Hopkins,  3  Exch.  163.  If  it  was  the  understanding  of 
both  parties  to  the  transaction  that  appellees  were  not 
to  be  personally  liable  for  the  price  of  the  stationery, 
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then,  in  the  absence  of  any  kind  of  misconduct  on  their 
part  which  would  give  rise  to  a  right  of  action  in  favor 
of  the  appellant  against  them,  they  were  not  bound, 
though  the  result  was  that  there  was  no  one  else  for  the 
appellant  to  look  to  for  payment. — Ware  v,  Morgan^  su- 
pra; Snider's  Sons  Co.  V.  Troy,  91  Ala.  224,  8  South. 
658,  11  L.  R.  A.  515,  24  Am.  St.  Rep.  887;  Landman  v. 
Entwistle,  7  Exch.  632;  Heath  v.  Goslin,  80  Mo.  314,  50 
Am.  Rep.  505.  There  was  evidence  in  the  case  to  sup- 
port the  conclusion  that  the  conduct  of  the  appellant, 
which,  as  above  stated,  was  fully  cognizant  of  the  sit- 
uation with  which  it  dealt,  as  clearly  manifested  its  in- 
tention not  to  extend  credit  to  the  appellees,  and  not  to 
look  to  them  personally  for  the  payment  of  the  price  of 
the  stationery,  as  if  the  understanding  to  this  effect  had 
been  expressly  stated.  This  being  true,  and  the  evi- 
dence in  the  case  being  such  as  to  support  the  further 
conclusion  that  the  appellees  had  not  in  any  other  way 
subjected  themselves  to  liability  for  the  price  of  the 
stationery  furnished,  there  is  no  tenable  ground  of  com- 
plaint against  the  finding  and  judgment  of  the  court. 
We  are  aware  of  no  principle  of  law^  under  which  the 
mere  fact  that  one  was  a  promoter  of  a  proposed  cor- 
poration w^hich  never  came  into  existence  must  be  given 
the  effect  of  rendering  him  personally  liable  for  an  ob- 
ligation incurred  in  its  name  and  behalf,  when  he  has 
not  consented  to  be  bound  or  otherwise  so  conducted 
himself  as  to  be  subject  to  the  liability  with  which  he 
is  sought  to  be  charged.  One  cannot  successfully  be 
proceeded  against  civilly  except  on  evidence  showing 
some  act  or  omission  on  his  part  to  which  the  law  gives 
the  effect  of  rendering  him  subject  to  the  liability  as- 
serted against  him. 
Affirmed. 
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Nelson  i\  Rothschilds,  et  al. 

Assumpsit. 

(Decided   May   20,   1913.     62   South.   288.) 

1.  Pleading;  Defective  Pleading:  Motion  to  Strike. — Where  it  is 
conceived  that  the  breaches  of  a  bond  sued  on  were  not  good,  as 
set  out  in  the  various  counts  of  the  complaint,  the  proper  remedy  is 
by  demurrer  to  the  specific  assignments  of  breach,  thus  giving  the 
plaintiff  an  opi)ortunity  to  cure  defects  by  amendment ;  hence,  it 
was  prejudicial  error  to  strike  the  complaint,  which  stated  a  cause 
of  action  without  the  defective  assignments,  though  the  assign- 
ments of  breach  were  not  good,  since  the  court  cannot  assume  that 
the  plaintiff  could  not  amend  his  complaint  so  as  to  assign  a  good 
breach. 

2.  Appeal  and  Error;  Harmless  Error;  Pleading. — ^The  fact  that 
plaintiff  was  permitted  to  amend  and  reflle  the  1st  count  of  his 
complaint  does  not  cure  error  where  the  special  breach  assigned  in 
the  amendment  was  also  stricken  out  by  the  court. 

Appeal  from  Coosa  Circuit  Court. 

Heard  before  Hon.  Hugh  D.  Merrill. 

Action  l)y  L.  P.  Nelson  against  David  Rothschilds 
and  others,  for  breach  of  a  garnishment  bond.  Judg- 
ment for  defendants  on  the  pleading,  and  plaintiff  ap- 
peals.   Reversed  and  remanded. 

Riddle,  Ellis,  Riddle  &  Pruet,  for  appellant.  The 
complaint  is  entirely  sufficient  and  not  subject  to  de- 
murrer.— Dothard  v.  Shield,  69  Ala.  135 ;  Sharp  v.  Hun- 
ter, 16  Ala.  765.  Although  the  breaches  were  insuffi- 
cient, demurrer  was  the  proper  remedy,  and  the  court 
erred  in  sustaining  motion  to  strike  as  the  complaint 
stated  a  cause  of  action  without  the  assignments  of 
th(»  bi'each. — Hayes  v,  Anderson,  57  Ala.  274;  Conti- 
nental /.  Co.  V.  Brooks,  125  Ala.  615;  Troy  F.  Co.  v.  The 
State,  134  Ala.  336. 
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Bridges  &  Oliver^  and  Thomas  D.  Samford^  for  ap- 
pellee. The  record  fails  to  show  any  right  of  action  on 
the  garnishment  bond,  and  if  there  were  errors,  they 
were  without  injury. — Mitchell  v.  Pitts ^  et  aL^  61  Ala. 
219.  Counsel  discuss  the  complaint  and  the  facts  to 
show  that  there  was  no  cause  of  action,  and  cite  author- 
ities to  sustain  their  contention,  but  in  view  of  the  opin- 
ion of  the  court,  it  is  not  deemed  necessary  to  here  set 
them  out. 

PELHAM,  J. — The  action  was  brought  in  the  trial 
court  by  the  appellant  to  recover  damages  of  the  appel- 
lees for  the  breacli  of  the  conditions  of  a  garnishment 
bond  executed  by  the  appellees.  The  complaint  as 
originally  filed  contained  three  counts;  these  counts, 
after  alleging  the  giving  of  the  bond  and  averring  that 
the  conditions  of  the  bond  had  been  breached  and  that 
the  plaintiff  had  sustained  certain  damages  by  reason 
thereof,  undertook  to  set  out  in  separate  paragraphs  the 
different  breaches  relied  on  in  the  several  counts  of  the 
complaint,  and  in  certain  of  them  alleging  the  facts  re- 
lied upon  as  showing  wherein  the  writ  of  garnishment 
had  been  wrongfully  and  vexatiously  sued  out. 

The  judgment  entry  set  out  in  the  record  shows  that 
the  defendant's  motion  to  strike  the  complaint  (which 
motion  is  also  shown  by  the  record)  was  granted,  and 
^^to  this  action  of  the  court,  and  the  striking  of  the  com- 
plaint as  a  whole,  and  as  to  each  assignment  of  breach 
in  each  count  of  the  complaint,  separately,  and  each 
separate  count  of  the  complaint,"  the  plaintiff  duly  re- 
served an  exception. 

Although  the  different  assignments  of  the  breach  of 
the  bond,  including  that  one  designated  by  the  letter 
"e"  in  each  of  the  different  counts  of  the  complaint, 
which  seems  to  have  been  the  storm  center  of  the  con- 
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tention  on  the  pleadings,  were  not  good  assignments 
(and  we  do  not  think  they  were),  yet  the  erroneous  ac- 
tion of  the  court  in  striking  the  plaintiff's  entire  com- 
plaint on  defendant's  motion  cannot  be  justified  on  the 
theory  of  error  without  injury,  for  each  of  the  counts  of 
the  complaint,  although  defective  in  its  averments  of 
the  breaches  assigned,  stated  a  cause  of  ac  tion,  and, 
even  though  it  was  substantially  defective,  the  proper 
method  by  which  to  reach  the  defect  was  to  test  the  suf- 
ficiency of  the  different  breaches  set  up  by  demurrers 
aimed  in  each  separate  instance  at  the  specific  assign- 
ment that  was  defective. — Brooks  v.  Cont.  Ins.  Co.,  125 
Ala.  61;"),  29  South.  13;  Troy  Fer.  Co.  i\  ^State,  V.U  Ala. 
3:«,  32  Scmth.  618;  Ala.  (It.  So.  Ry.  Co.  v.  Clark,  136 
Ala.  450,  34  South.  917;  Troy  Grocery  Co.  r.  Potter  c(- 
WriijhtbKjton,  139  Ala.  359,  36  South.  12  If  the  de- 
murrers are  sustained,  the  plaintiff  may  cure  the  defect 
thus  pointed  out  and  amend  his  complaint  by  setting 
up,  if  he  can,  a  good  assignment  of  l)reach,  which  he  is 
denied  the  opi)ortunity  of  doing  by  the  acticm  of  the 
court  in  striking  the  whole  complaint  on  defendant's 
moticm 

We  cannot  assume  that  the  plaintiff  could  not,  if 
given  the  opportunity,  have  cured  the  defect  by  amend- 
n)ent  and  assigned  a  good  brea(*h ;  and  tlie  action  of  the 
court  in  striking  the  complaint  cannot  be  said,  under 
the  conditions  shown  by  the  record,  to  be  error  without 
injury. 

It  .appears  that  the  i)laintitt'  was  subsequently  per- 
mitted to  amend  ccmnt  No.  1  of  the  complaint  by  adding 
a  claim  of  attorney's  fees  for  defending  the  garnish- 
ment suit,  and  to  refile  this  ccmnt  as  thus  amended. 
While  the  record  shows  both  motions  to  strike  and  de- 
murrers filed  to  this  amended  count,  it  appears  from 
the  judgment  entry  that  this  amended  count  met  the 
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same  shorthand  disposition  at  the  hands  of  the  court  as 
the  original  three  counts,  inasmuch  as  the  special 
breach  assigned  was  stricken  on  the  motion  of  the  de- 
fendants. "In  this  case  this  shorthand  disposition  of 
pleadings  was  used,  contrary  to  the  spirit  of  our  prac- 
tice and  the  decisions  of  this  court." — Wefel  v.  Still- 
man,  151  Ala.  249,  44  South.  203. 
Reversed  and  remanded. 


Planters  Trading  Company  v.  Moore. 

Assmnpsit. 

(Decided  May   1,   1913.    62   South.   302.) 

1.  Appeal  and  Error;  Appearance ;  Wairer. — A  voluntary  appear- 
ance is  a  waiver  of  notice  of  appeal,  and  after  made,  an  objection 
for  want  of  notice  comes  too  late. 

2.  Partnership;  Instructions. — Where  the  action  was  for  work 
and  labor  for  a  partnership  commenced  by  original  attachment  levied 
upon  certain  logs  alleged  to  belong  to  the  partnership,  and  a  third 
party  interposed  a  claim  under  a  mortgage  executed  by  one  of  the 
partners  to  him,  a  Charge  asserting  that  if  the  logs  were  purchased 
by  the  partners  for  the  partnership,  or  purchased  jointly  by  the 
partrers,  the  title  thereto  is  in  them,  and  that  a  mortgage  by  one 
alone  would  not  pass  title  to  the  mortgagee,  or  at  the  most  would 
pass  only  the  mortgagor's  interest  unless  the  mortgagor  sold  his 
half  interest  therein,  was  objectionable  as  being  confusing,  and  was 
also  erroneous,  since  if  the  defendants  were  partners  engageil  in 
the  logging  business,  and  the  logs  were  purchased  for  such  partner- 
ship, a  sale  to  claimant  by  one  of  the  partners  alone  would  pass 
the  partnership  title  to  claimant  under  some  circumstances  which 
certain  theories  of  the  evidence  tended  to  support. 

3.  Same;  Partnership  Property;  Transfer  hy  One  Partner. — A 
transfer  by  a  partner  of  his  interest  only  in  the  partnership  property 
merely  entitles  the  transferee  to  receive  such  partner's  share  of 
what  may  remain  after  a  settlement  of  the  partnership  affairs,  and 
the  payment  of  the  partnership  debt. 

Appeal  from  Coffee  Circuit  Court. 
Heard  before  Hon.  J.  N.  Ham^  Special  Judge. 
Action  by  W.  J.  Moore  begun  by  attachment  against 
Wise  &  Williams,  in  which  the  Planters'  Trading  Corn- 
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pany  interposed  as  claimants.     Judgment  for  plaintiff 
and  claimants  appeal.    Reversed  and  remanded. 

The  evidence  for  plaintiff  tended  to  show  that  the 
property  levied  on  by  attachment  was  the  property  of 
Wise  &  Williams,  attachment  having  been  levied  upon 
certain  property  as  the  property  of  said  Wise  &  Wil- 
liams on  June  8,  1908.  The  claimants  claim  under  a 
mortgage  executed  March  28,  1908,  by  Wise  to  the 
Planters'  Trading  Company  covering  all  this  personal 
property.  The  court  gave  the  following  charge  to  the 
plaintiff :  "If  the  jury  reasonably  believe  from  the  evi- 
dence in  this  case  that  at  the  time  the  trees  or  logs  in 
question  were  [)urchased  M.  D.  Wise  and  Williams 
were  partners  engaged  in  the  logging  business,  and  they 
were  purchased  for  said  partnership,  or  if  said  logs 
were  purchased  jointly  by  M.  D.  Wise  and  J.  S.  Wil- 
liams, then,  in  that  event,  the  title  to  said  logs  when 
cut  passed  into  Wise  &  Williams,  and  in  such  event  a 
sale  of  said  logs  by  M.  D.  Wise  alone  to  Planters'  Trad- 
ing Company  could  not  have  the  effect  of  passing  the 
title  to  said  logs  into  the  Planters'  Trading  Company, 
and  at  the  most  such  a  sale  could  only  pass  the  one-half 
interest  of  said  Wise  to  said  Planters'  Trading  Com- 
pany, unless  the  jury  are  further  satisfied  that  in  the 
transaction  betw^een  Wise  and  Lindsey  at  Samson  said 
Wise  sold  to  said  Planters'  Trading  Company  his  half 
interest  therein." 

J.  A.  Carnley^  for  appellant.  By  appearing  and  con- 
senting to  a  continuance,  appellee  waived  notice  of  ap- 
peal and  a  motion  made  to  dismiss  comes  too  late. — 
Webb  V.  Bobbins,  77  Ala.  180;  Street  v.  Street,  133  Ala. 
333;  Martin  Mach.  Wks,  v.  Miller,  132  Ala.  632.  A 
judgment  nuc  pro  tunc  is  a  final  judgment  from  which 
an  appeal  will  lie. — Section  2837,  Code  1907 ;  Ex  parte 
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Gihnore,  64  Ala.  234.  The  charge  given  for  plaintiff 
was  erroneous. — Austin  v.  Ilieronymous  Bros,,  117  Ala. 
620;  Searight  v.  The  State,  160  Ala.  33;  T.  C.  I.  d  R.  R. 
Co,  V.  Qandy,  160  Ala.  594.  Charge  6  was  improperly 
given.— W.  V.  T.  Co.  v.  Benson,  159  Ala.  254;  154  Ala. 
556;  153  Ala.  e386;  152  Ala.  9;  144  Ala.  106;  120  Ala. 
360. 

W.  W.  Sanders,  for  appellee.  It  is  admitted  that  the 
motion  came  too  late  to  dismiss  the  appeal,  as  it  was 
made  after  an  appearance  and  agreement  for  contin- 
uance. Where  the  question  is  not  objected  to  until 
after  it  is  answered,  it  comes  too  late. — 5  Mayf.  418. 
The  court  will  indulge  the  reasonable  presumption  that 
there  was  evidence  tending  to  support  the  postulates  of 
a  charge  where  the  bill  of  exceptions  does  not  purport 
to  contain  substantially  all  the  evidence. — Wadsworth 
V.  Williams,  101  Ala.  264.  Where  a  charge  is  deemed 
to  be  misleading,  it  will  not  work  a  reversal  unless  it 
appears  that  the  jury  were  misled  to  the  prejudice  of 
the  party  complaining. — Salmon  v.  Roundtree,  24  Ala. 
458 ;  Johnson  v,  Boyles,  26  Ala.  578.  Where  the  affirm- 
ative charge  might  have  been  given  for  the  successful 
party,  error  cannot  be  predicated  on  the  giving  or  re- 
fusing of  other  charges. — Johnson  v.  Phil,  Co,,  129  Ala. 
522;  Bienville  v.  Mobile,  125  Ala.  178;  Boiling  v,  M,  d 
M,  Co,,  128  Ala.  556. 

THOMAS,  J. — The  appellee,  Moore,  commenced  suit 
for  work  and  labor  done  against  Wise  &  Williams  in 
the  justice  of  the  peace  court  by  original  attachment, 
which  was  levied  upon  certain  logs  alleged  to  belong  to 
the  defendants.  The  appellant,  the  Planters'  Trading 
Company,  interposed  a  claim  to  the  property  by  exe- 
cuting the  required  statutory  bond  and  affidavit.     The 
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claimants  were  successful  in  the  justice  court,  where- 
upon plaintiff  appealed  to  the  county  court  of  Coflfee 
county. 

The  notice  of  appeal  as  provided  by  law  was  not 
given;  but  the  bill  of  exceptions  affirmatively  recites 
that  the  claimant  had  entered  a  general  appearance, 
and  that  the  cause  had  been  continued  several  times 
after  such  appearance  before  any  question  was  raised 
by  claimant  as  to  the  notice  not  being  given;  and  the 
record  proper  shows  that  the  motion  to  stay  the  pro- 
ceedings until  or  dismiss  the  appeal  unless  the  notice 
was  given  was  cmly  filed  on  July  9,  1909,  the  date  of 
the  judgment,  whereas  the  appeal  was  taken  on  June 
30,  1908;  and  the  record  shows  further  that  on  July  7, 
1908,  the  claimant  made  a  motion  to  require  the  plain- 
tiff to  give  a  good  and  sufficient  appeal  bond,  which 
was  then  done.  Hence  we  find  no  conflict  between  the 
recital  of  the  bill  of  exceptions  and  the  showing  of  the 
record  proper  on  this  subject,  as  is  claimed.  After  a 
voluntary  appearance  an  objection  for  want  of  notice 
of  appeal  comes  too  late. — Citations  under  section  4717 
of  the  Code. 

We  are  of  opinion,  however,  that  the  trial  court  erred 
in  giving  at  plaintiff's  request  written  charge  No.  2,  as- 
signed as  error.  The  reporter  will  set  out  this  charge. 
It  is  not  only  highly  confusing  and  misleading,  but  is 
.  also  not  a  correct  exposition  of  the  law.  If  Wise  &  Wil- 
liams were  partners,  engaged  in  the  logging  business, 
and  the  logs  were  purchased  for  such  partnership,  as 
the  charge  hypothesizes,  and  which  there  was  some  evi- 
dence tending  to  show,  then  a  sale  to  claimant  of  said 
logs  by  Wise  alone  under  some  circumstances  which 
certain  theories  of  the  evidence  tend  to  support  would 
pass  the  partnership  title  to  the  claimant. 
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The  charge  asserts  to  the  contrary,  and  is  otherwise 
faulty  in  charging  that  if  there  was  a  partnership  be- 
tween Wise  and  Williams  a  sale  by  Wise  of  his  interest 
alone  in  logs  owned  by  the  partnership  would  confer  on 
the  purchaser  a  title  to  a  one-half  undivided  interest  in 
the  property.  This  is  not  the  law.  A  transfer  by  a 
partner  of  only  his  interest  in  the  partnership  property 
merely  entitles  the  transferee  to  receive  such  partner's 
share  of  what  may  remain  after  a  settlement  of  the 
partnership  affairs  and  the  payment  of  the  partnership 
debts.— 22  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  104,  105. 
The  latter  mentioned  defect  of  the  charge  was  proba- 
bly not  injurious  to  claimant,  but  the  former  undoubt- 
edly was. 

It  is  unnecessary  to  point  out  other  vices  of  the 
charge,  or  those  of  charges  one  and  three,  which  are 
condemned.  Any  error,  if  there  was  error,  in  the  pro- 
ceedings leading  to  the  entry  of  the  judgment  nunc  pro 
tunc,  need  not  be  considered. 

For  the  error  pointed  out,  the  judgment  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 


Smith,  et  ah  v.  Allen. 

Ansumpsit. 
(Decided  May  1,  1913.     (52  South.  290.) 

1.  Witnenses;  Cross-Examination. — It  Is  permissible  to  show  on 
cross-examination  of  a  witness  introduced  by  the  adversary  party 
that  the  witness  had  no  Independent  recollection  of  the  facts  testi- 
fied to,  but  based  his  judgment  on  the  way  he  It  new  he  transacted 
business,  for  the  puriwse  of  affecting  the  weight  of  his  testimony. 

2.  Evidence;  Admissions;  Accounts  Stated. — Proof  of  the  admis- 
sions of  a  debtor  that  a  fixed  sum  was  due  as  claimed  of  him  on 
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nccount  by  a  creditor,  supports  a  count  on  an  account  stated,  although 
the  admission  was  made  in  response  to  the  assertion  of  a  claim 
by  a  creditor  not  accompanied  by  a  statement  of  the  items  com- 
prising the  account. 

;{.  Same;  Dissolution  of  Partnership;  Admissions. — An  admission 
l«y  a  partner  as  to  the  correctness  of  a  claim  against  a  firm,  made 
after  dissolution  of  the  same  is  not  binding  on  the  co-partner  in 
his  absence. 

4.  Account  Stated;  Evidence;  Sufficiency. — ^The  giving  by  a  bank 
of  notices  of  overdrafts  by  a  depositor  does  not  establish  a  stated 
account  against  the  depositor,  where  the  evidence  to  establish  the 
giving  of  the  notices  showed  no  independent  recollection  of  the 
witness,  but  that  the  witness  relied  on  the  way  he  knew  that  he 
transacted  business  for  the  bank  and  kept  its  books. 

5.  Appeal  and  Error;  Review;  Giving  Effect  to  Evidence. — ^Where 
the  record  indicates  that  the  trial  court  based  Its  findings  in  whole 
or  in  part  on  evidence  which  was  accorded  an  effect  to  which  it 
was  not  legally  entitled,  its  Judgment  will  be  reversed  and  the 
cause  remanded. 

Ai>i*EAL  from  Clay  Circuit  Court. 

ITeard  before  Hon.  Hugh  D.  Merrill. 

Action  by  Vassar  L.  Allen  as  trustee  transferee  of 
the  effects  of  a  bank,  against  A.  C.  Smith  and  another, 
individually  and  as  former  partners.  Judgment  for 
plaintiffs,  and  defendants  appeal.  Reversed  and  re- 
manded. 

Whatley,  Cornelius  &  Cornelius^  for  appellant. 
The  court  gave  effect  to  evidence  to  which  it  was  not 
entitled,  and  rendered  judgment  on  an  account  stated, 
which  was  not  supported  by  the  evidence. — 49  Conn. 
36;  10  Neb.  54;  15  Am.  Dec^  181;  34  Am.  Rep.  435;  1 
Cyc.  364;  Loventhal  v,  Morris,  103  Ala.  335;  55  N.  E. 
789;  6  Pac.  548.  The  account  stated  between  the  bank 
and  defendants  was  in  November,  1905,  and  the  ac- 
count claimed  on  in  the  complaint  was  between  the 
trustee  and  defendant  in  October,  1906,  and  hence,  the 
statement  of  account  between  the  bank  and  defendant 
would  be  a  departure. — Ivey  C.  &  C,  Co.  v.  Long,  139 
Ala.  535.    Any  admissions  made  by  A.  C.  Smith  after 
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the  dissolution  of  the  firm  would  not  be  binding  on  his 
co-partner  in  his  absence. — Espy  v.  Corner^  76  Ala.  501 ; 
Rose  V.  Ounn,  79  Ala.  411 ;  Hartwell  v.  Phillips,  et  al, 
123  Ala.  460;  Moon  v.  Maxwell,  et  al,  155  Ala.  299; 
LoventhaVs  case,  133  Ala.  335;  Ware  v.  Manning,  8d 
Ala.  238. 

Riddle,  Elus,  Riddle  &  Pbubt,  and  Riddle  &  Buet^ 
for  appellee.  On  appeal  in  cases  tried  by  the  court 
without  a  jury  where  no  special  findings  are  made  the 
court's  finding  of  the  fact  is  to  be  treated  as  a  verdict  of 
a  jury  and  is  not  reviewable  on  appeal;  in  such  cases 
the  appellate  court  has  no  jurisdiction  to  pass  on  the 
sufficiency  of  the  evidence  to  support  the  judgment. — 
Wright  v.  State,  129  Ala.  123 ;  Quillman  v.  Gurley,  85 
Ala.  594.  It  is  not  necessary  that  a  person  against 
whom  an  account  is  rendered  expressly  assent  to  its 
correctness  to  make  it  a  stated  account;  it  is  sufficient 
where  an  account  showing  a  balance  is  duly  rendered, 
the  one  to  whom  it  is  rendered  is  bound  within  a  rea- 
sonable time  to  examine  it  and  object  if  he  disputes  its 
correctness,  and  if  the  correctness  of  the  account  is  not 
disputed  within  a  reasonable  time,  assent  to  the  cor- 
rectness of  the  account  will  be  presumed,  thereby  mak- 
ing the  account  a  stated  account. — Words  and  Phrases, 
Vol.  1,  page  95,  and  the  numerous  authorities  there 
cited;  Burns  v.  Campbell,  71  Ala.  271-96;  Langdon  v. 
Roanes  Adnir.,  6  Ala.  518;  Ryan  v.  Gross,  48  Ala.  370. 

WALKER,  P.  J.— While  the  averments  of  the  count 
upon  which  the  case  was  tried  show  that  the  claim  of 
the  plaintiff  was  that  the  account  sued  on  became  a 
stated  one  as  the  result  of  a  transaction  between  the 
defendants  and  the  plaintiff,  who  was  alleged  to  be  a 
transferee  of  the  original  creditor,  yet  the  bill  of  ex- 
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eeptions  does  not  indicate  that  the  defendants  raised 
any  question  as  to  the  right  of  the  plaintiff  to  prove  a 
statement  of  the  account  between  the  bank,  the  original 
creditor,  and  the  defendants. 

On  the  cross-examination  of  the  witness  by  whom  the 
plaintiff  undertook  to  prove  a  statement  of  the  account 
between  the  original  parties  to  it,  the  witness  admit- 
ted a  lack  of  independent  recollection  of  the  incidents 
of  sending  to  the  defendants  notices  of  overdrafts,  in 
reference  to  which  she  had  deposed,  and  in  this  connec- 
tion she  stated  that  her  l)est  judgment  was  that  she 
gave  them  notice.  Then,  in  answer  to  questions  asked* 
by  the  counsel  for  the  defendants,  she  stated  that  she 
did  not  base  her  judgment  on  her  recollection  of  the 
transactions,  but  on  the  way  she  knew  she  transacted 
business  for  the  bank  and  kept  its  books.  On  motion  of 
the  plaintiff  these  last-mentioned  statements  of  the 
witness  were  excluded,  to  which  action  of  the  court  the 
defendants  duly  excepted.  Certainly  it  was  permissi- 
ble for  the  defendants  to  bring  out  by  cross-examina- 
tion of  the  witness  the  fact,  if  it  was  the  fact,  that  she 
(lid  not  really  recall  the  happenings  which  were  sought 
to  be  proved  by  her  testimony.  To  say  the  least,  the 
admissions  of  the  witness  tending  to  show  her  failure  to 
remember  the  particular  facts  which  she  was  called 
upon  to  prove  went  to  the  weight  to  he  accorded  to  her 
testimony.  The  defendants  were  entitled  to  have  those 
statements  considered  as  having  a  bearing  upon  the 
probative  value  of  evidence  offered  against  them,  and 
the  ccmrt  was  in  error  in  excluding  those  statements. 

The  only  evidence  having  a  tendency  to  prove  a  state- 
ment of  the  account  between  the  plaintiff  and  any  of 
the  defendants  was  furnished  by  the  testimony  of  the 
plaintiff  himself.  While  it  cannot  be  claimed  that  his 
version  of  an  interview  he  had  with  A.  C.  Smith,  one  of 
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the  defendants,  shows  that  there  was  anything  like  a 
formal  accounting  between  them  resulting  in  the  strik- 
ing of  a  balance,  yet  it  was  such  as  to  furnish  some 
support  for  a  conclusion  that  on  that  occasion  the  at- 
tention of  this  defendant  was  called  to  the  amount 
claimed  to  be  due  from  A.  C.  &  B.  M.  Smith  for  their 
overdraft  on  the  bank,  and  that  he  assented  to  the  cor- 
rectness of  the  claim  thus  made.  Evidence  of  an  ad- 
mission by  a  defendant  that  a  fixed  and  certain  sum  is 
due,  which  was  claimed  of  him  on  account  by  the  plain- 
tiff, will  support  a  count  on  a  stated  account,  though 
such  admission  was  made  in  response  to  the  assertion 
of  a  claim  by  the  plaintiff  which  was  not  accompanied 
by  a  statement  of  the  items  comprising  the  account; 
the  essential  matter  being  that  the  account  received  the 
assent  of  both  parties  to  it. — 1  Cyc.  367;  Loventhal  d 
Son  V.  Morris,  103  Ala.  332,  15  South.  672;  Carlisle  v. 
DavUi,  9  Ala.  858. 

But  this  evidence  furnished  no  support  for  a  judg- 
ment against  B.  M.  Smith,  as  at  the  time  of  the  inter- 
view testified  about  the  partnership  of  A.  C.  &  B.  M. 
Smith  had  been  dissolved,  and  the  admission  of  one 
who  had  been  a  member  of  a  dissolved  partnership  of 
the  correctness  of  a  claim  made  against  the  firm  is  not 
binding  on  his  former  partner. — Harwell,  Adm'r,  v, 
Phillips  tt  Buttroff  Mariff/.  Co,,  123  Ala.  460,  26  South. 
501. 

The  above-mentioned  evidence  in  reference  to  no- 
tices of  overdrafts  given  in  behalf  of  the  bank  to  the 
defendants  had  no  tendency  to  prove  that  the  account 
sued  on  was  stated,  as  alleged  in  the  complaint.  As 
that  was  the  only  evidence  in  the  case  that  possibly 
could  have  been  regarded  as  having  any  tendency  to 
prove  a  statement  of  the  account  which  was  binding  on 
all  th(»  defendants,  it  is  to  be  supposed  that  the  finding 
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of  the  court  was  based,  in  whole  or  in  part,  on  that  evi- 
dence, considered  without  reference  to  circumstances, 
evidence  of  which  had  been  excluded,  which  should 
have  been  looked  to  on  the  inquiry  as  to  its  weight,  and 
not  alone  on  the  testimony  given  by  the  plaintiflf.  This 
latter  testimony  was  in  conflict  with  that  adduced  by 
the  defendants.  We  cannot  know  from  the  record  that 
it  was  regarded  by  the  trial  court  as  suflScient,  by  itself, 
to  sustain  the  burden  of  proof  which  was  upon  the 
plaintiff.  With  no  knowledge  of  the  testimony,  except 
such  as  is  afforded  by  the  written  account  of  it,  which 
is  set  out  in  the  bill  of  exceptions,  we  are  at  a  disad- 
vantage, as  compared  with  the  trial  court,  with  the  wit- 
nesses in  person  before  it,  in  passing  upon  the  weight 
to  be  accorded  to  oral  testimony.  In  consideration  of 
this  fact  and  of  the  indications  furnished  by  the  record 
that  the  findings  of  the  trial  court  were  based,  in  whole 
or  in  part,  upon  evidence  which  was  accorded  an  effect 
to  which  it  was  not  legally  entitled,  we  have  concluded 
that  the  proper  disposition  to  be  made  of  the  case  on 
this  appeal  is  to  reverse  the  judgment  and  remand  the 
case  for  a  new  trial,  to  be  had  in  view  of  what  has  been 
said  in  this  opinion. 
Reversed  and  remanded. 


Plott  i\  Foster. 

Assumpsit. 

(Decided  April  23,  1913.    Rehearing  denied  May  8,  1913. 
62  South.  299.) 

1.  Frauds;  Statute  of;  Debt  of  Another;  Specific  Fund. — A  con- 
tract to  pay  the  debt  of  another  out  of  a  specified  fund,  or  out  of 
money  coming  into  the  hands  of  the  promissor  from  the  original 
debtor,  is  not  within  the  statute  of  frauds,  and  need  not  express 
a  consideration.     (Subdivision  3,  section  4289,  Ck>de  1907.) 
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2.  Same;  Contracts;  Construction. — ^Where  by  written  contract 
plaintiff  certified  that  he  had  transferred  to  defendant  two  mort- 
gages, stating  their  amount,  and  had  paid  $25  thereon  to  defendant, 
defendant  agreeing  to  repay  the  $25  when  the  mortgages  were  paid 
In  full,  with  interest,  the  contract  was  not  an  agreement  to  pay  the 
debt  of  another,  but  to  pay  defendant's  own  debt  in  a  particular 
way,  and  was  not,  therefore  within  the  statute  of  frauds, 

3.  Evidence;  Documentary ;  Identification. — Where  the  action  was 
assumpsit  on  a  contract  of  assignment  of  certain  mortgages,  and 
one  of  the  Issues  in  dispute  was  whether  the  mortgages  had  been 
paid,  their  delivery  by  defendant  to  the  makers,  or  one  acting  for 
them,  was  a  circumstance  to  be  considered  on  such  an  issue,  and 
hence,  the  court  properly  allowed  the  mortgages  to  be  identified. 

4.  Same;  Hearsay, — Where  a  witness  was  not  shown  to  have  any 
knowledge  on  a  certain  subject,  he  could  not  state  anything  about  it. 

5.  Same;  Book  Entries. — ^Where  entries  were  placed  on  a  book  by 
the  direction  of  the  defendant,  as  to  the  correctness  of  which  a 
witness  had  no  knowledge,  the  witness  could  not  testify  as  to  the 
entries. 

6.  Appeal  and  Error;  Record;  Prejudice. — ^Where  it  Is  not  shown 
that  the  question  was  answered,  error  cannot  be  predicated  on 
overruling  an  objection  to  the  question. 

7.  Charge  of  Court;  Misleading;  Duty. — Where  an  instruction 
given  states  a  correct  proposition  of  law,  it  Is  the  duty  of  the  ad- 
versary party,  if  he  conceives  the  same  to  be  misleading,  to  request 
explanatory  instructions. 

8.  Same. — Unless  it  clearly  appears  that  the  jury  were  misled 
to  the  prejudice  of  the  complaining  party,  the  court  will  not  be 
put  in  error  for  giving  a  merely  misleading  charge. 

Appeal  from  Lamar  Circuit  Court. 

Heard  before  Hon.  Bernard  Harwood. 

Assumpsit  by  H.  L.  Plott  against  E.  B.  Foster.  Judg- 
ment for  plaintiff,  and  defendant  appeals.    Affirmed. 

The  contract  referred  to  is  as  follows:  "I  have  this 
day  transferred  to  H.  L.  Plott  two  mortgages  on  J.  O. 
and  L.  C.  Foster,  amounting  to  $168.81,  and  I,  E.  B. 
Foster,  paid  $25  on  said  mortgages,  and  I,  H.  L.  Plott 
agree  to  pay  E.  B.  Foster  same  back,  when  the  mort- 
gages are  settled  in  full  with  interest.  [Signed]  H.  L. 
Plott."  The  suit  was  to  recover  the  |25  paid  to  Plott 
by  Foster. 

The  first  eight  assignments  of  error  go  to  the  action 
of   the   court   in   overruling   demurrers  to  the  several 
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counts  of  the  complaint,  based  upon  the  contract  re- 
ferred to,  and  upon  error  in  overruling  defendant's  ob- 
jection to  the  introduction  of  the  contract  in  evidence. 
The  ninth  and  tenth  assignments  sufficiently  appear 
from  the  opinion,  as  do  assignments  11,  12,  14,  and  15. 

The  thirteenth  assignment  is  as  follows :  Objection 
to  question  propounded  to  plaintiff,  as  follows:  "Is 
that  one  of  the  mortgages  transferred  during  that 
transaction?"  Assignment  16  was  overruling  a  motion 
to  exclude  the  evidence  and  to  give  the  affirmative 
charge  for  defendant.  (17)  Question  to  Sam  Harris: 
"How  much  was  due  on  that  day  on  said  mortgage?" 
(18)  Question  to  same  witness:  "That  is  the  entry 
Mr.  Plott  got  you  to  make?"  (19)  Question  to  same 
witness:  "That  the  page  of  the  book  showing  this  en- 
try is  210,  and  the  number  of  the  ledger  1  of  1907?" 

The  charge,  the  basis  of  the  twenty-first  assignment, 
is  charge  1,  given  for  plaintiff:  "I  charge  you,  gentle- 
men of  the  jury,  that  the  payment  of  a  debt  can  be 
made  in  any  property  that  the  person  entitled  to  re- 
ceive payment  accepts  as  payment  of  the  debt." 

Assignments  22  to  26,  inclusive,  involve  charges  re- 
fused to  defendant,  as  follows:  Charge  2:  "If  the 
jury  believe  from  the  evidence  that  there  was  no  mem- 
orandum, signed  in  writing,  expressing  the  considera- 
tion paid,  signed  by  the  defendant,  expressing  the  con- 
sideratiim  he  was  due  plaintiff,  the  amount  sued  for  in 
this  case,  you  should  find  for  defendant."  Charge  4: 
"If  the  jury  believe  from  the  evidence  that  the  contract 
upon  which  said  suit  is  based  does  not  express  the  con- 
sideration by  which  the  defendant  acknowledged  that 
he  was  due  the  plaintiff,  and  that  there  was  no  memo- 
randum, signed  by  the  defendant,  acknowledging  that 
it  was  due  the  plaintiff,  you  must  find  for  the  defend- 
ant." Charges  5,  6,  and  7,  constituting  the  basis  of  the 
other  assignment,  were  of  similar  tenor. 
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Walter  Nbsmith,  for  appellant.  The  promise  was 
within  the  statute  of  frauds  as  it  was  to  answer  for  the 
debt  of  another,  and  hence,  should  have  expressed  a  con- 
sideration.— Lindsey  v.  McRae,  116  Ala.  542;  Subd.  3, 
sec.  2889,  Code  1896 ;  Weems  v.  Coffin,  154  Ala.  474. 
Counsel  discuss  the  other  assignments  of  error,  but 
without  citation  of  authority. 

John  S.  Stone,  for  appellee.  The  contract  was  not 
within  the  statute  of  frauds,  as  it  was  an  agreement  to 
pay  out  of  a  specific  sum  or  of  moneys  to  be  derived 
from  the  original  debtor,  and  hence,  it  was  not  neces- 
sary that  it  should  have  expressed  the  consideration. 
The  cases  cited  by  appellant,  therefore,  are  without  ap- 
plication. Counsel  discusses  the  other  assignments  of 
error  in  the  same  way  without  citation  of  authority. 

PELHAM,  J. — If  the  written  agreement  or  contract 
made  the  basis  of  the  appellee's  suit,  as  plaintiff,  in  the 
court  below  is  within  the  statute  of  frauds,  the  con- 
tract or  agreement  would  be  void,  unless  it  expresses 
the  consideration  (Code,  §  4289,  subd.  3;  Lindsay  v. 
i/c/^ae,  116  Ala.  542,  22  South.  868;  White  v.  White, 
107  Ala.  417,  18  South.  3;  Foster  v.  Napier,  74  Ala. 
393),  but  as  we  construe  the  agreement  it  is  not  within 
the  statute. 

The  contract  or  agreement,  in  the  first  place,  if  a 
promise  to  pay  the  debt  of  another,  is  a  promise  to  pay 
out  of  a  fund  or  moneys  coming  into  the  hands  of  the 
promisor  from  the  original  debtor.  Such  an  agreement 
is  not  within  the  statute. — Woodruff  v.  Scaife,  83  Ala. 
152,  3  South.  311 ;  Westmoreland  v.  Porter,  75  Ala.  452. 
Nor  are  we  prepared  to  say  that  the  agreement  does  not 
express  a  consideration,  but  are  rather  inclined  to 
think  it  does;  but  clearly  the  agreement  is  not  to  pay 
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the  debt  of  another,  but  to  pay  one's  own  debt  in  a  par- 
ticular way,  and  this  is  not  within  the  statute. — Ault- 
man  v.  Fletcher,  110  Ala.  452,  18  South.  215. 

What  we  have  said  disposes  of  the  first  eight  assign- 
ments of  error.  The  ninth  and  tenth  assignments  are 
based  on  the  court's  allowing  the  witness  E.  B.  Foster 
to  answer  the  question,  "Have  you  seen  this  paper  be- 
fore?'' (referring  to  one  of  the  mortgages  transferred 
and  described  in  the  contract  sued  on).  It  was  entirely 
proper  to  allow  the  witness  to  identify  the  mortgages, 
and  to  permit  the  proof  to  be  made  of  their  having  been 
delivered  by  the  transferee,  Plott,  to  a  person  acting 
for  and  representing  the  makers.  One  of  the  issues  in 
dispute  pertained  to  whether  or  not  the  mortgages  had 
been  paid,  and  their  delivery  by  Plott  to  the  makers,  or 
one  acting  for  them,  was  a  circumstance  to  be  consid- 
ered in  this  connection  by  the  jury.  This  disposes  of 
assignments  of  error  numbered  9,  10,  11,  12,  14,  and  15. 

The  question  asked  the  witness  E.  B.  Foster  and 
made  the  basis  of  the  thirteenth  assignment  of  error 
was  evidently  for  the  purpose  of  identifying  the  paper 
inquired  about,  and  there  was  no  error  in  overruling 
the  defendant's  objection  and  allowing  the  witness  to 
answer  the  question. 

The  witness  Sam  Harris  was  shown  not  to  have  any 
knowledge  on  the  subject,  and  the  court  properly  sus- 
tained an  objection  to  the  question  propounded  to  this 
witness  to  state  the  balance  due  on  the  mortgages;  for 
anything  he  might  have  stated  would  have  been  hear- 
say. The  court  properly,  on  the  objection  of  the  plain- 
tiff, refused  to  allow  this  witness  to  show  and  testify  to 
entries  put  upon  the  books  at  the  direction  of  the  de- 
fendant, and  as  to  the  correctness  of  which  the  witness 
had  no  knowledge  or  information.  This  disposes  of  the 
assignment  of  errors  insisted  upon  to  No.  19,  inclusive. 
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The  objectionable  part  of  the  question  propounded  to 
the  witness  Plott  on  cross-examination,  to  which  the 
court  overruled  an  objection,  made  the  basis  of  the 
twentieth  assignment,  we  need  not  consider,  as  this 
part  of  the  question  is  not  shown  to  have  been  answered 
by  the  witness  in  the  evidence  set  out  in  the  bill  of  ex- 
ceptions. 

The  charge  given  at  the  request  of  the  plaintiff  and 
made  a  predicate  for  the  twenty-first  assignment  states 
a  correct  proposition  of  law,  and  if  the  defendant 
thought  it  was  calculated  to  have  a  misleading  tenden- 
cy he  should  have  requested  an  explanatory  charge. — 
Hammond  v.  State,  147  Ala.  79,  41  South.  761 ;  Hening- 
burg  V.  State,  153  Ala.  13,  45  South.  246.  Even  if  the 
charge  be  considered  as  abstract,  the  court  cannot  be 
put  in  error  for  giving  it,  unless  it  clearly  appears  the 
jury  were  thereby  misled  to  the  prejudice  of  the  appel- 
lant."— Fitzpatrick  v,  McLaney,  153  Ala.  586,  44  South. 
1023,  127  Am.  St.  Rep.  71;  C.  of  G.  Ry.  Co,  v.  Hyatt, 
151  Ala.  355,  43  South.  867. 

What  we  have  already  said  disposes  of  assignments 
of  error  Nos.  22,  23,  24,  25,  and  26. 

The  matters  insisted  upon  show  no  reversible  error, 
and  the  judgment  of  the  lower  court  will  be  affirmed. 

Affirmed. 
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Carmack  v.  McKinney. 

Breach  of  Contract. 

(Decided  May  20.   1913.     62  South.  280.) 

Sales;  Warranties;  Breach;  Allegation  of  Performance. — To  a 
complaint  counting  on  a  breach  of  warranty  of  soundness  of  a 
horse  sold,  a  plea  setting  up  that  it  was  agreed  that  if  the  horse 
proved  unsound  defendant  was  not  to  pay  any  money  as  damages, 
but  was  to  take  back  the  horse  sold  and  give  plaintiff  another,  and 
that  defendant  did  offer  plaintiff  another  horse,  sufficiently  shows 
a  discharge  of  the  contract  of  warranty,  and  was  not  demurrable 
for  failure  to  allege  that  defendant  continued  ready  and  willing  to 
deliver  another  horse. 

Appeal  from  Lee  Law  and  Equity  Court. 

Heard  before  Hon.  John  I).  Dbnson,  Special  Judge! 

A(»tion  by  A.  B.  McKinney  against  W.  L.  Carmack, 
for  breach  of  warranty.  From  a  judgment  sustaining 
demurrer  to  his  plea,  defendant  appeals.  Reversed 
and  remanded. 

R.  C.  Smith,  for  appellant.  The  court  erred  in  sus- 
taining demurrers  to  defendant's  plea. — Bishop  on 
Contracts,  sec.  784.  By  refusal  to  accept  the  horse  of- 
fered, plaintiff  waived  whatever  rights  he  had  under  the 
c(mtract. — 9  Cyc.  486.  A  general  demurrer  is  bad. — 
Section  5840,  Code  1907;  Wilkic  i*.  Johtison^^  Labora- 
tory, 182  Ala.  2G8. 

T.  I).  Samfori)^  for  api)ellee.  No  brief  reached  the 
Reporter. 

WALKER,  P.  J.— To  the  complaint  in  this  case 
counting  upon  an  alleged  breach  of  a  warranty  of 
soundness  in  a  sale  by  the  defendant  to  the  plaintiff  of 
a  horse,  a  special  plea  was  interposed  which  alleged: 
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"That  at  the  time  of  the  alleged  sale  and  warranty  of 
the  horse  mentioned  in  the  complaint,  it  was  under- 
stood and  agreed  between  plaintiflf  and  defendant  that, 
in  case  anything  should  prove  to  be  the  matter  with 
the  horse  sold  bj'  defendant  to  plaintiflf,  the  defendant 
was  not  to  pay  any  money  as  damages  to  plaintiflf  if  the 
horse  should  prove  to  be  unsound,  but  it  was  expressly 
understood  and  agreed  between  plaintiflf  and  defendant 
that  the  defendant  should  take  back  the  horse  that  he 
had  sold  to  plaintiflf  and  give  plaintiflf  another  horse  to 
take  the  place  of  the  horse  that  he  had  sold  plaintiflf; 
said  horse  that  he  was  to  give  plaintiflf  in  the  place  of 
the  one  sold  to  him  was  tx)  be,  as  near  as  possible,  of 
the  same  market  value  as  the  horse  sold  to  plaintiflf; 
and  the  defendant  alleges  that  when  the  plaintiflf  made 
complaint  to  him,  several  weeks  after  the  alleged  sale, 
that  the  horse  that  he  had  purchased  from  him  was  not 
as  represented,  he  then  and  there  oflfered  plaintiflf  an- 
other horse  of  like  market  value  of  the  one  sold  to  him 
to  take  the  place  of  the  horse  sold,  and  let  him  return 
the  horse  sold,  which  proposition  the  plaintiflf  refused 
to  accept,  and  for  this  reason  the  defendant  says  that 
he  is  not  liable  for  any  damages  in  this  case."  The 
court  sustained  the  plaintiflf's  demurrer  to  this  plea, 
and  its  action  in  so  doing  is  assigned  as  error. 

Several  of  the  grounds  assigned  in  the  demurrer 
plainly  are  not  tenable.  It  may  be  inferred  that  the 
action  of  the  court  was  based  upon  the  grounds  of  the 
demurrer  which  suggested  the  failure  of  the  plea  to 
show  the  continued  willingness  and  readiness  of  the 
defendant  to  deliver  to  the  plaintiflf  another  horse  in 
place  of  the  one  sold  to  him;  or,  in  other  words,  that 
the  court  applied  to  a  plea  averring  the  tender  of  a 
horse  the  siime  rules  as  are  applicable  to  a  plea  aver- 
ring a  tender  of  money.   In  doing  so  an  error  was  corn- 
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mitted.  The  question  raised  by  the  demurrer  to  the 
above-mentioned  plea  is  very  similar  to  the  one  which 
was  ruled  on  in  the  case  of  Garrard  v,  Zachariah,  1 
Stew.  272.  In  that  case  the  defendant  in  an  action  on 
a  promissory  note  pleaded  that,  after  making  and  be- 
fore maturity  of  the  note,  the  parties  agreed  that  the 
maker  should  buy  and  deliver  to  the  payee  specific  ar- 
ticles in  satisfaction  of  the  note,  and  that  the  maker 
bought  and  tendered  the  articles  accordingly,  and  the 
payee  refused  to  receive  them.  In  holding  that  a  de- 
murrer to  that  plea  should  have  been  overruled,  it  was 
said  in  the  opinion :  "The  rules  which  apply  to  a  ten- 
der of  money  ought  not  to  govern  a  tender  of  specific 
articles.  Money  can  be  kept  without  expense,  and  with 
little  comparative  risk;  not  so  as  to  bulky  or  heavy  ar- 
ticles. If  one  contracts  to  pay  another  20  horses  at  a 
specified  day,  buys  them,  and  has  them  ready  to  de- 
liver at  that  day,  and  the  other  party  refuses  to  receive 
them,  would  it  be  reasonable  that  he  who  had  contract- 
ed to  deliver  the  articles  should  keep  them  for  an  in- 
definite length  of  time,  ready  to  deliver  to  the  other 
party  on  demand,  or  should  abandon  them,  in  order  to 
be  discharged  from  liability  on  his  contract?  I  think 
not.  Whether  a  party,  who  after  making  such  tender, 
which  is  refused,  converts  the  property  to  his  own  use, 
would  be  liable  in  an- action  of  trover,  or  not,  it  is  not 
necessary  now  to  determine."  Subsequent  rulings  in 
this  state  are  in  harmony  with  the  one  just  referred  to. 
— McMurry  v.  State,  6  Ala.  324;  Armstrong  v.  Tait,  8 
Ala.  635,  42  Am.  Dec.  656;  Willoughhy  v.  Jemigafi,  60 
South.  514.  It  seems  to  be  generally  recognized  that 
the  effect  of  the  one  party's  refusal  to  accept  the  other's 
tender  of  the  specific  article  made  in  pursuance  of  such 
a  contract  between  them  is  to  discharge  the  contract,  to 
vest  the  title  to  the  property  in  the  creditor,  and  to 
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make  the  tenderer  the  bailee  of  it,  at  the  risk  of  the  one 
to  whom  the  tender  was  made,  and  that  the  latter's 
remedy,  if  on  his  subsequently  demanding  the  subject 
of  the  tender  it  is  withheld  from  him,  is  to  sue  in  tro- 
ver or  some  other  form  of  action  not  in  contract. — For- 
dyce  V,  Ifathorn,  57  Mo.  120;  Gayle  v.  Suydam,  24 
Wend.  (N.  Y.)  271 ;  Mitchell  v,  Merrill,  2  Blackf.  87,  18 
Am.  Dec.  128;  McPherson  v.  Wiswell,  16  Neb.  625,  21 
N.  W.  391;  Sheldon  v.  Skinner,  4  Wend.  (N.  Y.)  525, 
21  Am.  Dec.  161 ;  38  Cyc.  159. 

At  any  rate,  under  the  authorities,  a  plea  which 
avers  the  existence  of  such  a  contract  as  was  disclosed 
by  the  plea  in  the  instant  case  and  sets  up  the  making 
of  the  tender  pursuant  to  the  terms  of  such  contract  is 
to  be  regarded  as  showing  a  discharge  of  the  contract 
sued  on,  and  is  not  subject  to  demurrer  because  of  its 
failure  to  show  that  the  defendant  has  continued  to  be 
ready  and  willing  to  deliver  the  subject  of  the  tender. 
Nor  was  that  plea  subject  to  demurrer  on  either  of  the 
other  grounds  assigned.  It  shows  that  the  defendant 
duly  tendered  to  the  plaintiff  such  another  horse  as  the 
latter  had  agreed  to  accept  in  satisfaction  of  any  claim 
that  he  might  have  because  of  the  one  which  he  had 
bought  not  coming  up  to  the  requirements  of  the  war- 
ranty of  it.  The  conclusion  follows  that  the  court  was 
in  error  in  its  rulings  on  the  demurrer  to  the  plea 
above  set  out. 

Reversed  and  remanded. 
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Hutto  &  Arnold  v.  Garner,  et  al. 

Detinue. 

(Decided  February  11,  1913.     61  South.  477.) 

1.  Mortgages;  Recording;  Removal  of  Property;  Bona  Fide  Pur- 
chaser.— Where  a  mortgage  was  given  on  a  horse  and  recorded  In 
the  county  where  given  and  where  the  property  is,  and  the  property 
is  removed  to  another  county  and  sold  before  the  expiration  of  the 
three  months  period  for  recording  in  such  other  county,  the  pur- 
chaser at  such  time  does  not  acquire  a  good  title,  and  cannot  ac- 
quire such  title  by  selling  the  horse  after  the  expiration  of  the  three 
months  period  to  a  purchaser  in  good  faith,  and  then  repurchasing 
it,  as  he  was  chargeable  with  notice  at  the  time  of  his  first  pur- 
chase and  cannot  gain  the  advantage  accrued  to  his  vendee  as  a 
result  of  his  purchase  without  notice. 

2.  Trial;  Objections  to  Evidence;  Showing  Same. — Where  the 
bill  of  exceptions  states  that  defendant  objected  to  the  introduc- 
tion in  evidence  of  a  mortgage  on  the  ground  that  there  was  an 
erasure  in  it,  which  was  referred  to  in  the  objection,  but  the  bill 
of  exceptions  falls  to  show  that  there  was  in  fact  such  an  erasure, 
or  that  the  objection  was  founded  in  fact,  was  Insufficient  to  support 
the  objection. 

3.  Evidence;  Best;  Mortgages. — It  was  not  error  to  sustain  an 
objection  to  a  question  as  to  whether  or  not  the  defendant  had 
a  mortgage  on  a  horse  prior  to  plaintiff's  mortgage  as  the  mort 
gage  was  the  best  evidence. 

Appeal  from  Henry  Circuit  Court. 

Heard  before  Hon.  P.  A.  McDaniel,  Special  Judge. 

Detinue  by  Mary  W.  Garner  and  others,  against 
Hutto  &  Arnold.  Judgment  for  plaintiffs,  and  defend- 
ants appeal.    Affirmed. 

W.  O.  Long,  for  appellant.  By  purchase  of  the 
horse  from  a  vendee  without  notice  after  the  expiration 
of  the  ninety  day  period  for  recording  the  mortgage, 
defendants  acquired  a  good  title,  and  the  court  erred 
in  refusing  the  special  charges. — Section  3378,  Code 
1907 ;  Wilkerson  v.  King,  81  Ala.  168 ;  Pollak  v.  David- 
son, 87  Ala.   551.     The  mortgage  had  never  been  re- 
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corded  in  Henry  county,  was  not  self-proving,  and  was 
not  admissible. — Jones  v.  The  State,  113  Ala.  95;  Sec- 
tion 4004,  Code  1907  . 

J.  E.  AcKER^  for  appellee.  Hutto  &  Arnold  pur- 
chased before  the  expiration  of  the  ninety  day  period, 
and  it  was  never  necessary  to  record  the  mortgage  in 
their  county  to  fix  liability  on  them. — Malone,  et  al,  v, 
Bedsole,  93  Ala.  41.  The  law  will  not  tolerate  the  idea 
of  a  party  building  up  a  title  in  himself  by  his  own 
wrongful  acts,  and  the  introduction  of  an  innocent  me- 
dium.—ASoj(f/*ern  //.  d  ASf.  Co.  V,  Lester,  166  Ala.  96. 
There  was  no  error  in  the  admission  or  rejection  of  evi- 
dence. 

WALKER,  P.  J.— The  plaintiffs  (appellees  here) 
claimed  the  horse  sued  for  under  a  mortgage  executed 
by  one  Newsome  in  January,  1910.  Newsome  lived  in 
Dale  county,  and,  at  the  time  the  mortgage  was  exe- 
cuted, the  horse  was  in  that  county.  On  the  day  of  its 
execution,  the  mortgage  was  duly  filed  for  record  in  the 
office  of  the  judge  of  probate  of  Dale  county.  It  was 
never  recorded  elsewhere.  On  January  6,  1911,  New- 
some  removed  the  horse  to  Henry  county,  and  there,  on 
that  day,  traded  it  to  the  defendants.  The  defendants 
kept  the  horse  in  Henry  county  until  the  following 
June,  when  they  sold  it  to  one  Deal,  who  subsequently, 
in  January,  1912,  resold  it  to  them.  When  the  defend- 
ants made  the  purchase  from  Newsome  in  January, 
1911,  they  were  chargeable  with  notice  of  the  mortgage 
by  the  record  of  it  in  Dale  county ;  three  months  not 
having  elapsed  after  the  date  of  the  removal  of  the 
mortgaged  property  from  that  county.  But  when  Deal 
bought  the  horse  in  June,  1911,  he  was  not  chargeable 
with  notice  by  the  recording  of  the  mortgage  in  Dale 
county,  as  at  that  time  more  than  three  months  had 
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elapsed  after  the  removal  of  the  horse  to  Henry  county. 
In  such  case,  a  mortgage,  which  has  been  recorded  only 
in  another  county  from  which  the  property  covered  by 
it  has  been  removed,  "ceases  to  have  eflfect  after  such 
three  months  against  creditors  or  purchasers  of  the 
grantor  without  notice." — Code,  §  3386 ;  Malone  v.  Bed- 
sole,  93  Ala.  41,  9  South.  520. 

The  appellants  claim  that,  by  their  re-purchase  from 
Deal,  they  acquired  as  good  a  title  as  he  had.  In  sup- 
port of  this  claim,  they  invoke  the  rule  that  a  purcha- 
ser, with  notice  from  one  who  acquired  the  prop- 
erty in  good  faith  and  without  notice,  is  entitled  to  the 
benefits  of  the  position  of  his  vendor. — Whitfield  v.  Rid- 
dle, 78  Ala.  99.  But  as  was  said  in  the  opinion  ren- 
dered in  the  case  of  Lockwood  v.  Tate,  96  Ala.  353,  11 
South.  40G:  **An  exception  to  this  rule  obtains  when 
the  property  is  reacquired  by  the  original  party  who 
had  obtained  it  with  notice  of  the  superior  equity  of 
another.  It  is  not  necessary,  for  the  protection  of  the 
subsequent  holder  in  good  faith,  to  permit  such  original 
party  to  shelter  himself  under  the  former's  good  faith. 
All  other  persons  may  acquire  the  property  from  him, 
unburdened  by  the  e(}uity  which  was  not  disclosed  when 
he  became  the  purchaser  for  value  and  in  good  faith. 
Only  one  customer  is  removed  from  the  market.  The 
party  who  originally  perpetrated  the  wrong  will  not 
be  permitted  to  reap  the  benefit  of  it.  If  the  estate  be- 
comes revested  in  him,  the  original  equity  will  attach 
to  it  in  his  hands."  The  exception  to  the  general  rule 
which  is  invoked,  as  well  as  the  rule  itself,  applies  un- 
der the  recording  acts. — 24  Am.  &  Eng.  Ency.  of  Law 
(2d  Ed.)  p.  135.  The  defendants,  having  acquired  the 
horse  from  Newsome  under  such  circumstances  as  to 
render  them  chargeable  with  notice  of  Newsome's  pre- 
vious mortgage  of  it,  cannot  be  permitted  to  destroy  the 
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effect  upon  themselves  of  that  notice  by  selling  the  mort- 
gaged property  to  one  who  is  not  chargeable  with  notice 
of  the  mortgage,  and  then  reacquiring  it  from  him. 
The  law  does  not  enable  them  in  this  way  to  gain 
the  advantage  which  accrued  to  their  vendee  as  a  re- 
sult of  his  purchase  without  notice. 

The  bill  of  exceptions  states  that  the  defendants  ob- 
jected to  the  introduction  in  evidence  of  the  mortgage 
above  referred  to  on  the  ground  that  there  was  an  eras- 
ure in  it  which  was  referred  to  in  the  objection ;  but  the 
bill  of  exceptions  fails  to  show  that  there  was  in  fact 
such  an  erasure.  It  is  not  made  to  appear  that  the  ob- 
jection was  well  founded  in  fact,  or  that  the  court  was 
in  error  in  overruling  it. 

The  court  was  not  in  error  in  sustaining  objections 
to  questions  asked  one  of  the  defendants  as  to  Newsome 
mortgaging  the  horse  in  question  to  them  before  he  ex- 
ecuted the  mortgage  under  which  the  plaintiffs  claimed. 
If  there  was  such  a  transaction,  and  if  evidence  of  it 
was  admissible  in  this  case,  the  mortgage  itself  was 
the  best  evidence. 

Under  the  evidence  in  the  case,  the  plaintiffs  were 
entitled  to  recover,  and  the  court  was  not  in  error  in 
giving  the  general  aflarmative  charge  requested  in  their 
behalf. 

AflSrmed. 
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McMillan  v.  Nettles. 

Detinue. 

(Decided  January  23,   1913.     i\0  South.  a">7.) 

Detinue;  Intervention  by  Claimant;  Verdict;  Requisites. — 
Where  a  third  party  intervened  in  detinue  under  section  39T2,  Code 
1907,  the  provision  as  to  the  assessment  of  the  value  of  the  prop- 
erty must  be  complied  with,  (Section  0041)  and  a  failure  to  do  so 
necessitates  a  reversal  when  prejudicial,  although  on  the  trial  of 
the  right  of  property  in  a  claim  suit  as  a  collateral  proceeding,  the 
issue  is  whether  the  property  is  subject  to  the  writ,  and  the  appro- 
priate Judgment  is  when  found  against  the  claimant,  a  Judgment 
condemning  the  property  as  being  subject  to  the  writ. 

Appeal  from  Monroe  Circuit  Court. 

Heard  before  Hon.  John  T.  Lackland. 

Detinue  by  W.  J.  Nettles  against  N.  J.  McMillan  in 
which  H.  E.  McMillan  intervenes  as  claimant.  Judg- 
ment for  plaintiff,  and  intervenor  appeals.  Reversed 
and  remanded. 

Hyhart  &  Hare,  for  appellant.  The  judgment  is  im- 
projjer,  in  the  first  place,  because  the  complaint  or  is- 
sue sets  out  no  cause  of  action. — aS*^.  Clair  County  v, 
.Smith,  112  Ala.  :i47;  Pullen  v,  Schimpf,  109  Ala.  182. 
The  burden  is  on  plaintiff  to  show  not  only  that  the 
pi'operty  belonged  to  defendant  but  that  it  was  subject 
to  the  writ. — Ross  v.  Hansen,  105  Ala.  353.  Where  a 
claimant  intervenes  in  a  detinue  action  the  verdict 
must  assess  the  value  of  the  property  under  section 
6041,  Code  1907,  else  it  will  not  sustain  a  judgment  for 
plaintiff. — See  citation  to  above  section. 

J.  I).  Ratc'liffe,  and  H.  H.  McClelland,  for  appel- 
lee. The  only  question  in  issue  is  the  question  of  title 
between  plaintiff  and  claimant,  and  the  jury  by  their 
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verdict  have  said  that  the  mule  in  suit  is  not  the  prop- 
erty of  claimant,  but  is  the  property  of  defendant,  and 
subject  to  the  writ  of  detinue. — White  v,  Sheffield  T. 
Ry.  Co,,  90  Ala.  253 ;  Stinson  v,  Faircloth  Byrd  Co.,  57 
South.  143 ;  Lehman,  Durr  &  Co.  v.  Warren,  56  Ala. 
535 ;  Massillon  Co.  v.  Arnold,  133  Ala.  368 ;  Petree  v. 
Wilson,  et  ah,  16  South.  143;  Seisel  v.  Folmar,  15 
South.  850. 

PELHAM,  J. — The  appellee,  as  plaintiflf  in  the  suit, 
brought  a  statutory  action  of  detinue  against  N.  J. 
McMillan  as  defendant  to  recover  a  certain  mule,  and 
the  wife  of  the  defendant  in  the  detinue  suit,  the  appel- 
lant, H.  E.  McMillan,  intervened  as  claimant  and  filed 
an  affidavit  and  claim  bond.  Under  direction  of  the 
court  an  issue  was  made  up  betw;een  the  plaintiff  in  the 
detinue  suit  and  the  claimant  to  try  the  right  of  prop- 
erty. This  trial  resulted  in  the  jury  finding  the  issue 
against  the  claimant,  and  upon  this  verdict  a  judgment 
was  entered  condemning  the  property  as  subject  to  the 
writ  in  detinue.  So  far  as  informed  by  the  record,  the 
original  action  in  detinue  has  not  been  tried.  No  evi- 
dence was  offered,  on  the  trial,  of  the  market  value  of 
the  mule,  and  the  verdict  of  the  jury  was  a  finding  in 
favor  of  the  plaintiflf  without  assessing  the  value  of  the 
property,  and  the  judgment  of  condemnation  of  the 
property  as  subject  to  the  writ  in  detinue  following  the 
verdict  did  not,  of  course,  show  any  assessment  or  make 
any  finding  of  the  value  of  the  property. 

The  appellant  insists  that  the  court  was  in  error  in 
refusing  claimant's  motion  to  exclude  the  evidence  and 
direct  a  verdict  in  her  behalf  because  the  alternate 
value  of  the  property  was  not  shown,  and  that  for  the 
same  reason  the  court  erred  in  refusing  the  general 
charge  requested  in  behalf  of  the  claimant. 
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The  case  presented  by  this  record  is  not  under  sec- 
tion 6051  of  the  Code,  where  the  claimant  is  substituted 
for  the  original  defendant  pursuant  to  the  provisions  of 
that  section,  but  is  shown  by  the  affidavit  and  bond  in 
detinue,  and  the  claim  bond  and  affidavit  and  the  issue 
formed,  and  judgment  rendered,  to  be  a  proceeding  un- 
der section  3792,  notwithstanding  certain  loose  state- 
ments in  the  bill  of  exceptions  going  to  show  that  some 
abortive  attempt  was  made  to  proceed  under  section 
6051.  The  trial  court  appears  to  have  proceeded  upon 
the  idea  that  the  proceeding  was  under  section  3792, 
although  the  condition  of  the  record  makes  it  somew^hat 
difficult  to  gather  from  it  upon  what  theory  the  court 
dealt  with  the  case. 

Section  3792  of  the  Code  provides  that  "the  same 
proceedings  be  had  [in  a  collateral  proceeding  of  this 
nature]  as  in  other  trials  of  the  right  of  property." 
Looking  to  the  provisions  governing  the  proceedings  in 
the  statutory  trial  of  the  right  of  property  made  appli- 
cable to  this  claim  suit,  as  a  collateral  proceeding  to  the 
original  suit  in  detinue,  and  applying  the  requirements 
of  section  6041,  it  is  clear  that  the  value  of  the  property 
should  have  been  assessed  under  the  provisions  of  that 
statute.  Such  an  assessment  w^as  essential  to  fix  the 
amount  to  be  paid  in  satisfaction  of  the  bond  and  to  re- 
lieve the  (claimant  and  the  sureties  on  this  forthcoming 
bond  from  further  liability  in  case  of  the  failure  of  the 
claimant  to  return  the  property,  and  the  failure  to  as- 
sess such  value  cannot  be  said  to  be  without  prejudice. 
The  amount  of  the  plaintiff's  judgment  for  which  exe- 
cution may  issue  under  section  6042  would  be  undeter- 
mined if  the  value  of  the  property  was  not  assessed. 

While,  upon  the  trial  of  the  right  of  chattels  in  a 
claim  suit  as  a  collateral  proceeding  growing  out  of  a 
suit  in  which  a  writ  of  detinue  has  been  levied,  the  issue 
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is  whether  the  property  is  subject  to  the  writ,  and  the 
appropriate  judgment  when  found  against  the  claimant 
is  a  judgment  of  condemnation  condemning  the  prop- 
erty as  subject  to  the  writ,  yet  the  provisions  of  section 
6041  as  to  assessing  the  value  of  the  property  must 
nevertheless  be  complied  with,  and  the  failure  to  do  so 
in  a  case,  when  prejudicial,  will  necessitate  a  reversal 
where  the  question  was  properly  raised  in  the  trial 
court  and  presented  here. 

The  failure  to  assess  the  alternate  value  of  the  prop- 
erty necessitates  a  reversal  of  the  case. 

Reversed  and  remanded. 


Case  V.  Monk. 

Detinue. 

(Decided  April   8,   1913.     62   Soutli.  268.) 

1.  Contracts;  Illeyal  Contracts;  Enforcement. — Wliere  the  action 
was  detinue  to  recover  furniture  leased  or  conditionally  sold,  and 
it  appeared  that  under  the  contract  title  remained  iu  plaintiff,  a 
plea  alleging  that  the  contract  was  void  because  plaintiff  knew 
that  the  furniture  was  to  be  used  for  disorderly  purposes,  was  not 
a  good  defense  since  the  law  will  leave  the  title  where  the  parties 
left  it. 

2.  Pleading;  Defective  Plea;  Taking  Issue. — ^The  parties  and 
not  the  court  had  the  right  to  make  the  issues,  and  if  issue  be  taken 
on  an  insufficient  plea  and  the  plea  is  proven,  defendant  is  entitled 
to  verdict. 

Appeal  from  Mobile  Circuit  Court. 

Heard  before  Hon.  Samuel  B.  Browne. 

Detinue  by  William  H.  Monk,  Jr.,  against  Jessie 
Case.  Judgment  for  plaintiff,  and  defendant  appeals. 
AflBrmed. 

Charles  W.  Tompkins^  for  appellant.  The  pleas 
state  a  good  defense  to  the  action  and  the  court  was  in 
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error  in  Hustaining  demurrers  thereto. — Ramsey  r. 
Smith,  35  South.  325;  Lea  v,  Cassen,  61  Ala.  312;  Ware 
V,  Jones,  61  Ala.  288;  Hill  v.  Freeman,  73  Ala.  201;  Ad- 
dison on  Contracts,  252 ;  Bishop  on  Contracts,  458.  On 
the  same  authority  the  charges  requested  by  appellant 
should  have  been  given. 

BoYLES  &  KoiiN%  for  appellee.  The  court  was  not  in 
error  in  sustaining  demurrers  to  the  plea,  as  under  the 
contract,  the  title  was  left  in  plaintiff,  and  the  law 
leaves  it  in  the  same  place. — Boulden  v.  Estey  0.  Co., 
92  Ala.  182,  and  cases  there  cited;  Curry  v.  Ware,  67 
Ala.  274.  Counsel  criti(*ize  cases  cited  by  appellant, 
and  insist  they  are  not  applicable.  They  further  insist 
that  the  contract  was  a  lease  and  cannot  be  construed 
otherwise. — Bates  v.  Crowell,  122  Ala.  618. 

PELHAM,  J. — The  action  brought  by  the  appellee 
is  in  detinue  to  recover  of  the  appellant  certain  articles 
of  furniture,  the  possession  of  which  had  been  secured 
by  appellant  from  the  appellee  under  a  contract  or 
agreement  whereby  a  certain  sum  was  to  be  paid 
monthly  for  the  use  or  rental  of  the  furniture  for  a  pe- 
riod of  17  months.  The  amount  paid  in  cash  and  the 
17  monthly  payments  provided  for  are  more  than  the 
value  of  the  property,  as  set  out  in  the  agreement,  but 
there  is  no  stipulation  that  the  title  to  the  property 
shall  pass  into  the  "lessee"  when  all  of  the  amounts  pro- 
vided for  are  paid. 

The  complaint  contained  a  general  count  in  the  Code 
form  in  an  action  of  detinue,  and  in  special  counts  of 
the  complaint  the  appellee  sets  up  that  he  is  the  owner 
of  the  property  sued  for,  and  that  he  surrendered  the 
possession  thereof  to  the  appellant  under  the  agree- 
ment referred  to  in  the  first  paragraph  of  this  opinion, 
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and  that  default  has  been  made  in  payment  of  the  in- 
stallments. A  copy  of  the  contract  or  agreement  is  at- 
tached as  an  exhibit  and  made  a  part  of  these  special 
counts  by  reference.  To  these  counts  of  the  complaint 
the  appellant  filed  special  pleas  setting  up  in  substance 
and  effect  the  illegality  of  the  contract,  and  averring  it 
to  be  void  because,  at  the  time  the  plaintiff  sold  or  de- 
livered the  furniture  under  the  contract,  the  plaintiff 
knew  it  was  to  be  used  by  the  defendant  "for  the  pur- 
pose of  prostitution,"  or  in  encouraging  prostitution  as 
auxiliary  to  keeping  a  bawdy  house.  These  special  pleas 
were  attacked  as  a  defense  to  the  action  by  appropriate 
demurrers,  which  were  sustained  by  the  court;  and  the 
rulings  on  the  demurrers  are  separately  assigned  as  er- 
rors, and  raise  the  main,  and  in  fact  the  .only,  question 
presented  on  this  appeal,  although  there  are  36  errors 
assigned  on  the  record. 

The  appellee  contends  that  the  agreement  or  contract 
under  the  terms  of  which  he  parted  with  possession  of 
the  property  is  not  a  contract  of  conditional  sale,  but 
merely  a  lease  or  rental  agreement,  and  that,  while  a 
court  of  chancery  would  have  the  power  to  declare  the 
agreement  a  conditional  sale  if  the  facts  warranted  it,  a 
court  of  law  can  only  construe  the  agreement,  and  that 
a  proper  construction  will  require  it  to  be  declared  a 
lease,  and  not  a  conditional  sale.  We  do  not  think  it 
at  all  necessary  to  pass  upon  this  contention  in  decid- 
ing the  question  before  us,  for  whether  the  contract  is 
a  lease  agreement  or  a  conditional  sale,  the  title  to  the 
property  remained  in  the  appellee  under  the  stipulations 
of  the  agreement  in  all  events,  whether  it  be  construed 
as  a  lease  or  contract  of  sale,  until  the  contract  became 
executed  by  the  payment  of  the  installments  provided 
for,  and  there  is  no  pretense  that  this  was  done  and 
that  there  was  no  default  made  in  the  payments. 
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The  instrument  under  consideration  in  the  case  of 
Boulden  i\  Estey  Organ  Co.,  92  Ala.  182,  9  South.  283, 
was  a  contract  of  conditional  sale,  and  the  instant  case 
conies  under  the  influence  of  what  was  said  there;  and 
a  proper  application  of  the  rules  of  law  laid  down  by 
Chief  Justice  Stone  in  rendering  the  opinion  in  that 
case  is  decisive  of  the  case  before  us  now. 

The  case  of  BouUicn  r.  Estey  Onjan  Co.  (above  cited) 
was  an  action  of  detinue,  and  the  defense  relie<l  upon 
to  defeat  the  action  was  the  same  as  that  interposed  by 
the  special  pleas  in  this  case;  i.  e.,  that  the  contract  of 
conditional  sale  under  the  terms  of  which  the  property 
was  delivered  by  the  plaintiff  to  the  defendant,  l)eing 
founde<l  upon  an  illegal  consideration  and  void,  could 
not  be  enforced,  and  therefore  could  not  be  looked  to  in 
support  of  the  detinue  suit,  nor  the  right  to  maintain 
the  action  be  referred  to  any  rights  arising  out  of  the 
contract.  But  it  was  held  in  that  case  that,  while  the 
purchaser  could  not  l>e  com[)elled  to  pay  the  purchase 
price  under  the  void  contract,  yet  the  title  was  not 
vested  in  him  when  he  had  not  complied  with  the  stip- 
ulations for  paying  the  installments,  and  that  the  law 
leaves  the  title  undisturbed  in  the  vendor.  To  quote 
from  the  opinion  in  the  case  referred  to  (92  Ala.  194, 
9  South.  284)  :  *^An  executory  agreement  to  make  a 
sale,  which  the  law  forbids  to  be  made,  cannot  at  one 
and  the  same  time  be  invalid  to  bind  the  purchaser  to 
the  performance  of  the  agreed  condition  precedent  to 
the  vesting  of  title  in  him,  and  yet  valid  to  divest  title 
out  of  the  would-be  seller.  In  such  conditions  the  law 
leaves  the  parties  as  it  finds  them,  and  leaves  the  title 
where  they  left  it." 

The  title  to  the  articles  of  furniture  sued  for  in  this 
case  was  shown  by  the  averments  of  the  complaint  and 
the  special  pleas  to  have  been  left  in  the  plaintiff  in  the 
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court  below,  the  appellee  here,  and  the  court  was  not  in 
error  in  sustaining  the  demurrers  to  the  pleas  and  in 
rendering  a  judgment  for  the  plaintiff  on  the  agreed 
statement  of  facts  showing  the  same  conditions. 

There  is  nothing  in  the  case  of  Ramsey  v.  Smith,  138 
Ala.  333,  35  South.  325,  in  the  way  of  the  conclusion 
reached  in  this  case.  What  was  said  there  had  refer- 
ence to  the  issues  as  made  between  the  parties  on  the 
pleadings  in  that  particular  case.  The  special  pleas  set- 
ting up  the  illegality  of  the  contract  in  that  case  were 
not  demurred  to  or  their  suflBciency  otherwise  chal- 
lenged, and  the  court  could  not,  and  was  not  in  what 
was  said  undertaking  to,  pass  on  the  sufficiency  of  the 
pleas  as  a  good  defense  to  the  action,  for  it  appears 
from  the  record  in  that  case  the  plaintiff  joined  issue 
on  the  pleas. 

The  court  in  the  discussion  had  on  the  pleas  setting 
up  a  similar  defense  in  that  case  was  but  proceeding  on 
the  well-established  rule  that  the  parties  and  not  the 
court  have  the  right  to  make  the  issues,  and  though  a 
plea  be  insufficient,  if  issue  be  taken  on  it,  and  the  plea 
is  proven,  the  defendant  is  entitled  to  a  verdict. — 8.  8. 
iSc  L  Co.  V.  Vinzant,  153  Ala.  212,  44  South.  1015. 

The  judgment  of  the  court  appealed  from  will  be  af- 
firmed. 

Affirmed. 
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tiearch  and  Seizure  Proceedings, 

(Decided  January   21,   1913.    01    South.   20.) 

1.  Intoxicating  Liquors;  Search  and  Seizure. — Under  section  22, 
subdivision  0,  Acts  1909,  p.  7(>,  warrants  for  search  and  seizure  are 
issuable  only  on  an  affidavit  showing  probable  cause,  naming  or 
describing  the  person  or  party  whose  premises  are  to  be  searched, 
if  known,  etc.,  together  with  probable  cause  shown  for  believing 
that  one  or  more  of  the  specific  grounds  for  issuing  the  process 
exists;  hence,  an  affidavit  alleging  merely  that  the  affiant  had 
cause  to  believe  and  did  believe  that  malt  liquors  were  stored  in  a 
building  owned  by  C,  and  occupied  by  certain  others,  and  known 
as  the  old  Tillery  shop  in  L.  county,  or  in  a  nearby  restaurant 
operated  by  J.,  in  such  county,  was  insufficient  to  support  the  writ. 

2.  Same;  Search  Warrant;  Validating, — Where  the  search  war- 
rant was  based  on  a  wholly  insufficient  affidavit,  the  warrant  was 
void  and  the  proceedings  could  not  be  sustained  by  an  amendment 
filed  to  the  affidavit  after  the  warrant  had  been  executed,  and  the 
liquors  seized. 

3.  Same;  Application  to  Quash. — Where  warrant  for  search  and 
seizure  is  issued  upon  an  Insufficient  affidavit,  the  magistrate  to 
whom  such  process  is  returnable  should  quash  the  same  on  motion 
or  application  of  the  party  whose  premises  were  made  the  subject 
of  the  search. 

Appeal  from  Lowndes  Circuit  Court. 

Heard  before  Hon.  A.  E.  Gamble. 

Search  and  sinzure  proceedings  for  prohibited 
liquors  instituted  by  the  state  on  the  relation  of  A.  B. 
Wild  and  others  against  E.  P.  Coleman.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed  and  re- 
manded. 

L.  K.  GoLsoN,  H.  R.  GoLSON,  and  Letcher^  McCord 
&  Harold^  for  appellant.  The  warrant  and  a£9daYit 
were  insufficient  because  general,  covering  more  than 
one  place  to  be  searched. — Toole  v.  The  State,  170  Ala. 
41 ;  Cheek  v.  State  ex  rel.  Metcalf,  57  South.  108.    The 


Digitized  by 


Google 


7.]  OF  ALABAMA.  425 

[Coleman  v.  The  State,  ex  rel.  Wild,  et  al.] 

aflBdavit  was  totally  deficient,  under  the  provisions  au- 
thorizing its  issue. — Section  22,  subd.  6,  Acts  1909,  p. 
76.  It  is  a  common  and  familiar  proposition  that  the 
aflBdavit  must  precede  the  warrant,  and  it  follows  as 
a  matter  of  course  that  after  the  warrant  is  executed, 
the  proceedings  cannot  be  sustained  by  an  amendment 
filed  to  the  affidavit.  The  court,  therefore,  erred  in  de- 
clining to  quash  the  proceedings. 

Powell  &  Hamilton,  for  appellee.  The  place  to  be 
searched  was  in  one  location  and  contiguous,  and  the 
searching  one  continual  transaction,  and  the  place  was 
sufficiently  identified.— iSf^afe  v.  Moore,  101  N.  W.  732. 
The  affidavit  was  sufficient  under  the  various  subdi- 
visions of  section  22,  Acts  1909,  p.  63.  Subdivision  17 
of  said  section  provides  that  any  defect  may  be  amend- 
ed, and  further  search  or  notice  be  made  and  given. 
There  was  no  evidence  to  rebut  the  prima  facie  case, 
and  the  court  properly  entered  judgment  against  re- 
spondent. 

WALKER,  P.  J. — This  proceeding  had  its  com- 
mencement in  the  making  of  an  affidavit  by  A.  R.  Wild 
and  J.  M.  Black  before  a  justice  of  the  peace,  in  which 
they  deposed  "that  they  have  cause  to  believe,  and  do 
believe,  that  there  are  malt  liquors  stored  in  the  build- 
ing owned  by  W.  C.  Cureton,  now  occupied  by  E.  P. 
Coleman,  H.  N.  Coleman,  and  S.  F.  Glass  Hdw.  Co., 
also  second  story  of  this  building,  known  as  the  'Old 
Tillery  Shop,'  in  Lowndes  Co.,  or  in  a  nearby  restau- 
rant operated  by  Chanie  Jones  in  said  county."  Upon 
the  making  of  this  affidavit  the  justice  of  the  peace 
issued  a  warrant  directed  to  any  lawful  officer  of  said 
county,  which,  after  reciting  the  averments  of  the  affi- 
davit, concluded  as  follows:     "You  are  therefore  corn- 
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manded  to  make  an  immediate  search  of  such  places  for 
said  prohibited  liquors,  and  if  you  find  the  same,  or  any 
part  thereof,  bring  it  forthwith  before  me  at  my  office 
in  Fort  Deposit,  Ala." — the  paper  being  dated,  and 
signed  by  the  justice  of  the  peace.  The  return  indorsed 
on  this  paper  by  a  deputy  sheriff  showed  that  it  was 
"executed  by  search  the  house  occupied  by  E.  P.  Cole- 
man, H.  N.  Coleman,  and  S.  F.  Glass  Hdw.  Co.,  found 
in  S.  F.  Glass  department  1152  Y^  pi^^ts  of  whisky  and 
gin,  6  qts.  whisky,  1  part  of  qt.,  1  part  of  bottle  of  coca- 
cola,  1  pint  of  whisky."  E.  P.  Coleman  appeared  be- 
fore the  justice  of  the  peace,  and  on  his  motion  orders 
were  made  quashing  the  original  affidavit  and  warrant, 
and  also  an  amendment  to  the  affidavit,  which  was 
made  after  the  writ  had  been  executed.  The  proceeding 
was  removed  into  the  circuit  court  by  an  appeal  taken 
by  the  state.  In  that  court  the  said  Coleman,  describ- 
ing himself  as  "the  party  in  possession,"  and  appear- 
ing specially  for  the  purpose  of  such  motion,  made  a 
motion  to  quash  the  affidavit  and  warrant,  assigning 
18  grounds,  the  first  stated  of  which  was:  "Because 
the  affidavit  fails  to  allege  legal  grounds  for  the  issu- 
ance of  said  warrant."  The  corurt  overruled  this  mo- 
tion, to  which  ruling  an  exception  was  duly  reserved. 

It  is  apparent  that  the  issue  of  the  warrant  in  ques- 
tion was  an  attempt  to  exercise  the  authority  conferred 
by  the  provisions  as  to  search  warrants  contained  in 
section  22  of  the  act,  "to  further  suppress  the  evils  of 
intemperance,"  etc.,  approved  August  25,  1909. — ^Acts 
of  Ala.,  Special  Session  1909,  p.  63.  Subdivision  6  of 
that  section  of  the  statute  states  the  grounds  upon 
which  such  search  warrant  is  authorized  to  be  issued 
as  follows:  "(a)  When  any  person,  firm,  association 
of  persons  or  corporation,  or  unknown  person  or  other 
party,  keeps  a  place  where  prohibitory  liquors  and  bev- 
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erages,  or  any  of  them,  are  manufactured,  sold,  kept 
for  sale  or  otherwise  disposed  of  contrary  to  law,  or 
when  such  liquors  and  Averages,  or  any  of  them,  are 
stored  for  sale,  delivery  or  distribution  contrary  to  law, 
or  for  other  illegal  purposes  in  any  warehouse  or  other 
place,  (b)  When  such  prohibited  liquors  or  bever- 
ages, or  any  of  them,  are  in  the  possession  of  any  per- 
son, firm,  association  of  persons  or  corporation  con- 
ducting on  the  premises  an  unlawful  drinking  place  or 
maintaining  a  liquor  nuisance  thereon  by  means  there- 
of, (c)  When  any  person,  firm,  association  or  corpo- 
ration is  carrying  on  at  the  place  the  business  of  a  re- 
tail or  wholesale  dealer  in  liquors  (except  bona  fide 
druggists,  who  sell  and  keep  for  sale  alcohol  only  under 
the  regulations  prescribed  by  law)  or  the  business  of  a 
retail  or  wholesale  dealer  in  malt  liquors,  and  said 
liquors  are  kept  for  sale  by  such  dealer."  The  plain 
import  of  the  provision  contained  in  subdivision  2  of 
the  same  section  that  "said  warrants  may  be  issued 
only  on  probable  cause  supported  by  affidavit  naming 
or  describing  the  person  or  other  party  whose  premises 
are  to  be  searched,  if  known,"  etc.,  is  that  the  required 
affidavit  discloses  probable  cause  for  believing  that  one 
or  more  of  the  specified  grounds  for  issuing  such  a 
process  exists.  A  lack  of  intention  on  the  part  of  the 
Legislature  to  make  the  provision  conform  to  the  con- 
stitutional requirement  "that  no  warrants  shall  issue 
to  search  any  place  or  to  seize  any  person  or  thing  with- 
out probable  cause,  supported  by  oath  or  affirmation" 
(Constitution  1901,  §  5),  is  not  to  be  imputed  to  it.  It 
is  an  essential  prerequisite  to  the  existence  of  authority 
in  the  magistrate  to  issue  a  search  warrant  that  the 
application  therefor.be  supported  by  an  affidavit  show- 
ing the  existence  of  probable  cause  to  believe  that  a 
state  of  facts  exists  which  the  statute  makes  a  ground 
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for  the  issuance  of  such  a  process.  The  power  is  with- 
held in  the  absence  of  such  a  showing  made  in  the  mode 
prescribed  by  the  statute.  A  search  warrant  issued 
without  substantially  conforming  to  some  law  authoriz- 
ing its  issue  is  void. — Thrash  t\  Bennett,  57  Ala.  156; 
35  Cyc.  1267. 

It  is  not  to  be  doubted  that  a  magistrate  before  whom 
such  an  unauthorized  process  is  made  returnable 
should  quash  it  on  the  motion  or  application  of  a  per- 
son whose  dwelling  or  other  premises  is  made  the  sub- 
ject of  the  unlawful  search  and  seizure  ordered  by  it. 
It  is  obvious  that  the  affidavit  upon  which  the  above- 
mentioned  search  warrant  was  issued  did  not  show 
probable  cause  for  believing  that  there  existed  any  law- 
ful ground  for  its  issue.  This  being  true,  the  warrant 
was  a  mere  nullity.  There  was  nothing  in  either  the 
affidavit  or  the  warrant  to  indicate  that  the  prohibited 
liquor  referred  to  was  stored  or  kept  unlawfully.  The 
required  affidavit  being  a  prerequisite  to  the  validity  of 
the  warrant  and  to  the  lawfulness  of  a  search  made 
under  it,  legal  vitality  could  not  be  given  to  the  pro- 
ceeding by  an  affidavit  made  after  the  unauthorized 
search  and  seizure.  We  know  of  no  statute  purporting 
to  authorize  the  validation  of  the  execution  of  such  a 
void  process  by  a  subsequent  amendment  of  the  affida- 
vit required  to  show  probable  cause  for  the  issue  of  it, 
conceding  that  the  according  of  such  an  effect  to  a  sub- 
sequent amendment  of  the  affidavit  would  be  reconcila- 
ble with  the  constitutional  requirement  on  the  sub- 
ject. The  provision  contained  in  subdivision  17  of  the 
section  above  referred  to  does  not  undertake  to  go  that 
far.  The  prohibition  of  the  search  of  any  place  or  the 
seizure  of  any  person  or  thing  without  probable  cause^ 
supported  by  oath  or  affirmation,  would  not  be  very 
effectual  to  prevent  the  wrongs  sought  to  be  avoided  if 
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the  required  showing  of  the  existence  of  probable 
cause  could  be  withheld  until  after  the  search  or  seizure 
had  been  made.  If  it  could  be  so  withheld,  the  wrong 
could  be  committed  without  the  required  showing  ever 
being  made.  What  has  been  said  leads  to  the  conclu- 
sion that  the  search  warrant  should  have  been  quashed 
for  the  reason  stated  in  the  ground  above  quoted  from 
the  motion  made  to  that  end.  We  do  not  overlook  other 
grounds  of  attack  upon  the  validity  of  the  warrant 
which  were  suggested  in  the  motion — for  instance,  that 
it  commanded  the  search  of  several  places,  belonging 
to  different  persons  ( Toole  v.  State,  170  Ala.  41,  54 
South.  195 ;  Cheek  v.  State,  3  Ala.  App.  646,  57  South. 
108) — but  the  conclusion  above  stated  dispenses  with 
the  necessity  of  considering  the  matter  further. 
Reversed  and  remanded. 


Friddle  v.  Braun,  et  al. 

Motion  to  Rctax  Costs. 

(Decided   January   14,   1913.     Rehearing   denied    February   4,    1913. 
61  South.  57.) 

1.  Witnesses;  Witness  Certificates;  Issuance;  Time. — Where  a 
cause  was  tried  November  7,  1911,  and  taken  under  advisement, 
and  while  under  such  advisement,  plain tiflP  took  a  voluntary  non- 
suit on  January  2,  1912,  a  witness  certificate  issued  December  21, 
1911,  was  issued  in  time  within  section  21,  Acts  1888-9,  p.  1001. 

2.  Same;  Validity. — A  certificate  as  to  witness's  attendance  issued 
by  a  clerk  of  the  court  pursuant  to  statutory  duties  is  prima  facie 
correct. 

3.  Same;  Conclusiveness;  Retaxation. — On  a  motion  to  retax  costs 
movant  can  attack  the  correctness  of  a  witness  certificate  issued 
by  the  clerk  and  show  that  the  items  were  improperly  taxed. 

4.  Same;  Fees;  Oath;  Necessity. — A  clerk  may  issue  a  certificate 
to  a  witness  as  to  his  attendance  if  he  knows  the  items  to  be  cor- 
rect, though  the  witness  does  not  make  the  oath  required  by  sec- 
tion 3674,  Code  1907;  when  the  oath  is  made  by  the  witness  he 
must  issue  the  certificate. 
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5.  Same;  Non-Residence;  Attendance. — Section  4021,  Code  1907, 
refers  only  to  witnesses  subpoenaed  within  the  state. 

6.  Costs;  lictajpation;  Motion. — T'nder  Acts  1911,  p.  90,  a  motion 
to  totally  disallow  mileage  to  a  witness  who  attended  from  another 
state  on  the  ground  that  it  was  wholly  unauthorized  and  illegal,  is 
not  sufficient. 

Appeal  from  BirmiDgham  City  Court. 

Heard  before  Hon.  C.  C.  Nesmith. 

Motion  to  retax  costs  made  by  James  A.  Friddle  and 
directed  to  Lewis  Braun  and  others.  From  an  order 
overrulinj^  the  motion  to  retax,  movant  appeals.  Af- 
firmed. 

Thompson  &  Thompson,  for  appellant.  When  costs 
are  taxed  contrary  to  law  the  party  aggrieved  may 
move  the  court  for  re-taxation  setting  forth  the  particu- 
lars wherein  the  costs  have  been  erroneously  taxed. — 
Code,  sec.  3684.  The  time  within  which  witnesses  may 
claim  their  attendance  and  mileage,  and  within  which 
tlie  clerk  is  permitted  to  issue  certificates  is  limited  to 
five  days  after  the  trial  is  terminated. — ^Acts  of  Ala., 
1884;  Amending  an  Act  entitled  An  Act  to  Establish 
The  City  Court  of  Birmingham.  The  clerk  of  the  city 
court  of  Birmingham  is  not  authorized  to  issue  a  certifi- 
cate, of  attendance  and  mileage,  nor  is  a  witness  author- 
ized to  claim  such  attendance  and  mileage  after  the 
expiration  of  five  days  after  the  termination  of  the 
trial. — Authorities  supra,  2nd  Proposition.  An  attor- 
ney in  fact  acting  under  and  by  virtue  of  a  written 
power  of  attorney  is  vested  with  only  the  authority  del- 
egated to  him  by  his  written  power  of  attorney.  Fees 
and  mileage  for  the  attendance  of  witnesses  upon  a 
civil  case  should  not  be  taxed  for  a  greater  distance 
than  a  subpoena  would  run. — Wooster  i\  Hilly  et  aZ.,  44 
Fed.  Rep.  819 ;  Burrow  v.  Kansas  City  &  Ft.  Scott  R. 
R.,  54  Fed.  Rep.  278  to  284;  The  Vernon  Case,  36  Fed. 
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Rep.  113,  115  and  117.  There  is  no  authority  of  law 
authorizing  a  witness  to  claim  mileage  for  attending  a 
trial  of  a  ease  except  from  his  residence,  and  this  resi- 
dence by  proper  construction  of  the  statutes  of  this 
state  is  limited  to  a  distance  not  greater  than  a  sub- 
poena would  run. — Authorities  under  proposition  5th^ 
supra. 

Henry  Upson  Sims,  for  appellee.  The  application 
for  the  certificate  was  made  in  time. — Acts  1888-9,  p. 
1001;  Uuffstnttlcr  v.  Louisville  P.  Co.,  154  Ala.  291; 
Baldwin  i\  Roman,  132  Ala.  323.  Where  a  certificate 
was  issued  by  a  clerk  of  the  court  in  pursuance  of  statu- 
tory authoritiy,  it  is  prima  facie  correct  and  prima 
facie  evidence  of  what  appeared. — Burns  v.  Howard, 
68  Ala.  352 ;  Marsh  v.  Branch  Bank,  10  Ala.  57 ;  Ward 
t\  Chaocrs,  115  Ala.  428;  Terry  v,  Montgomery,  166 
Ala.  130.  The  court  properly  allowed  the  witness  to 
collect  mileage  as  per  his  certificate. — Section  3673, 
4021,  4030,  Code  1907;  A,  M.  Ry.  Co.  v.  Rushing,  103 
Ala.  542;  Elliott  v.  Howisoji,  158  Ala.  71.  The  right 
of  a  non-resident  witness  to  attendance  and  mileage 
from  beyond  the  state  line  coming  voluntarily  to  testi- 
fy is  sustained  in  the  following  cases. — 101  N.  W.  98; 
38  Ga.  214;  28  N.  E.  119;  3  Cowen,  352;  9  Rich.  Law. 
120;  30  Vt.  718. 

PELHAM,  J. — The  appeal  in  this  case  is  prosecuted 
from  an  order  of  the  court  overruling  the  motion  of  ap- 
pellant, as  the  unsuccessful  party  to  the  cause,  to  retax 
the  costs,  or  witness  fee,  of  one  of  the  witnesses  in  said 
cause.  The  motion  was  made,  and  this  appeal  prose- 
cuted, under  authority  of  the  provisions  of  the  act  ap- 
proved March  4,  1911  (Acts  1911,  p.  90),  amending  sec- 
tion 2684  of  the  Code.    It  was  shown  on  the  hearing  of 
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the  motion  that  the  original  suit,  in  which  the  witness 
fee  and  mileage  of  the  witness  objected  to  had  been 
taxed  as  costs  was  tried  before  the  court  without  a 
jury  on  November  7,  1911,  and  taken  under  advisement 
by  the  court;  that  while  the  case  was  thus  being  held 
under  advisement,  and  before  a  determination  of  the  is- 
sues had  been  reached  by  the  court,  the  plaintiff  (appel- 
lant here)  came  into  court  on  the  2d  day  of  January, 
1912,  and  asked  permission  of  the  court  to  enter  a  non- 
suit. The  plaintiff's  application  to  take  a  voluntary 
non-suit  was  granted,  and  the  order  and  judgment  of 
the  court  entered  to  that  effect  on  the  2d  day  of  Janu- 
ary, 1912,  the  day  of  the  application. 

The  certificate  of  attendance  issued  to  the  witness 
C.  C.  McD.  Reid,  included  in  the  cost  bill,  was  issued  on 
the  21st  day  of  December,  1911.  It  is  contended  that 
this  attendance  fee,  including  mileage,  of  the  witness  is 
not  properly  taxed  as  cost,  because  it  w^as  not  proved 
within  the  time  required  by  law;  i.  e.  within  five  days 
after  the  termination  of  the  trial  of  the  cause,  as  pro- 
vided by  the  act  regulating  the  practice  and  procedure 
of  the  city  court  of  Birmingham,  approved  February  28, 
1889  (Acts  1888-89,  pp.  992,  1001,  §  21).  It  was  shown 
that  the  cause  was  not  terminated,  and  a  judgment  dis- 
posing of  the  case  entered,  until  the  appellant  termi- 
nated it  by  his  own  act  in  taking  a  voluntary  non-suit 
on  January  2,  1912,  before  which  time  the  case  was  un- 
determined and  held  under  advisement  by  the  court. 
The  termination  of  the  trial  of  the  cause  in  the  city 
court  could  not  be  said,  under  the  circumstances  shown, 
to  have  antedated  the  order  or  judgment  of  the  court 
disposing  of  the  cause  on  the  appellant's  motion,  and 
the  witness  certificate  was  issued  within  the  time  re- 
quired by  law. 
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The  witness  certificate  in  question  was  issued  to  the 
witness  on  a  power  of  attorney  authorizing  his  attorney 
in  fact  to  make  application  for  and  receive  the  certifi- 
cate. It  is  insisted  that  the  oath  required  by  section 
3674  of  the  Code  was  not  made,  and  that  therefore  the 
fee  of  the  witness  for  attendance  and  mileage  is  not 
properly  taxable  as  costs  in  the  case.  The  bill  of  excep- 
tions show^s  that  the  witness  forwarded  to  his  attorney 
in  fact  a  power  of  attorney  and  afifidavit,  with  request 
that  the  attorney  claim  his  attendance  as  a  witness, 
and  that  this  was  done  and  the  certificate  issued  by  the 
clerk  of  the  court.  The  certificate  was  issued  by  the 
clerk  in  the  performance  of  an  official  duty  imposed  by 
statute  {Burns  v,  Howard,  68  Ala.  352),  and  it  was 
prima  facie  correct  (Marsh  i\  Branch  Bank,  10  Ala. 
57).  On  a  motion  to  re  tax  the  costs  the  movant 
could  attack  the  correctness  of  the  certificate,  and  show 
that  the  items  were  improperly  or  incorrectly  taxed 
{Ward  V.  Chavers,  115  Ala.  427,  22  South.  116),  but  the 
oath  of  the  witness  required  by  section  3674  of  the  Code 
is  for  the  protection  of  the  clerk  who  issues  the  certifi- 
cate, as  well  as  to  provide  a  safeguard  in  the  means  of 
securing  a  correct  statement  of  the  items  to  compose 
the  charges  against  the  unsuccessful  party,  and  is  not 
a  mandatory  prerequisite  to  the  validity  of  the  certifi- 
cate. The  clerk  viai/  properly  issue  the  certificate  if 
he  has  knowledge  of  the  correctness  of  the  items  sought 
to  be  charged  by  the  witness,  without  requiring  oath 
to  be  made  of  facts  already  wMthin  his  knowledge,  but 
must  issue  it  when  the  witness  accompanies  his  applica- 
tion with  an  oath  as  to  correctness  of  the  items.  It 
would  appear  from  the  statement  in  the  bill  of  excep- 
tions that  an  affidavit  was  made  by  the  witness  in  this 
case. 


28  CA 
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The  appellant's  principal  contention  on  his  motion 
to  retax  the  costs  is  based  on  the  fact  that  in  the  cer- 
tificate issued  to  the  witness  C.  G.  McD.  Reid,  included 
in  the  cost  bill,  this  witness  was  alloAved  mileage  to 
and  from  his  residence  in  Lynchburg,  Va.,  to  Birming- 
ham, Ala.,  the  place  of  trial;  and  the  claim  is  made 
that  this  witness," being  a  non-resident  of  Alabama,  and 
not  having  been  subpoenaed  as  a  witness,  is  not  entitled 
to  mileage.  The  witness  is  shown  to  have  attended  the 
trial  at  the  request  of  the  defendant,  coming  from  his 
home  in  the  city  of  Lynchburg,  in  the  state  of  Virginia, 
to  which  place  he  returned  after  testifying  as  a  witness 
in  behalf  of  the  defendant  in  the  trial  of  the  case,  and 
was  allowed  mileage  for  the  entire  distance  of  1,284 
miles,  when  traveling  from  and  returning  to  his  home 
in  Lynchburg,  at  the  rate  of  5  cents  per  mile,  amount- 
ing to  164.20,  and  |1.50  for  one  day's  attendance.  The 
ground  of  contention  incorporated  in  the  motion  in 
which  it  is  alleged  the  clerk  erred  in  taxing  this  wit- 
ness' mileage  as  cost  in  the  case  goes  to  the  allowance 
and  taxing  of  the  entire  mileage  of  the  witness  in  the 
cost  bill.  The  same  contention  is  made  in  brief  of  coun- 
sel for  appellant.  The  motion  concludes  as  follows: 
"Wherefore  plaintiff  moves  the  court  to  retax  the  costs 
as  rendered  by  the  clerk  by  disallowing  the  said  witness 
any  mileage  whatever."  The  ground  of  attack  in  the 
motion  and  by  insistence  made  here  is  not  that  the 
mileage  taxed  as  cost  is  excessive  or  more  than  author- 
ized by  law,  but  that  it  is  totally  unauthorized  and  il- 
legal. 

The  statute  (Acts  1911,  p.  90)  requires  the  party 
moving  for  a  retaxation  of  costs  to  set  forth  "the  par- 
ticulars in  which  the  clerk  has  erred."  Our  Supreme 
Court  has  held  that  the  movant  is  not  entitled  to  the 
relief  sought  unless  the  "particular"  in  which  the  clerk 
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has  erred  is  set  out  in  the  motion. — Elliott  v.  Houison, 
158  Ala.  71,  48  South.  508.  And  the  trial  court  cannot 
be  put  in  error  for  overruling  the  motion  in  this  case, 
based  on  the  ground  that  the  clerk  erred  in  allowing  and 
taxing  all  of  the  mileage  allowed  and  taxed  in  behalf 
of  the  witness  in  the  cost  bill,  because  that  part  of  the 
mileage  allowed  and  taxed  by  the  clerk  for  the  distance 
traveled  in  the  usual  route  of  travel  by  the  witness 
from  the  Alabama  state  line  to  Birmingham,  the  place 
of  trial,  and  return  to  said  state  line,  is  properly  tax- 
able in  the  bill  of  costs  under  the  rulings  in  the  case  of 
Ala,  Mid.  Ry.  Co,  v.  Rushing,  103  Ala.  542,  14  South. 
853,  and  Elliott  v.  Hoimson,  158  Ala.  71,  48  South.  508. 
The  witness  attended  at  the  request  of  one  of  the  par- 
ties (Code,  §  3673),  and  was  entitled  to  his  mileage  for 
at  least  the  distance  traveled  while  in  the  borders  of 
the  state.  There  was  nothing  incorporated  in  the  mo- 
tion specifying  or  particularizing,  nor  anything  before 
the  court  on  the  hearing  showing  the  usual  route  trav- 
eled, or  the  number  of  miles  traveled,  or  the  amount  of 
the  mileage  from  Lynchburg,  Va.,  to  the  state  line  of 
Alabama,  and  therefore  no  data  afforded  that  court  on 
trial,  or  this  court  in  reviewing  its  action,  upon  which 
action  could  be  predicated  in  disallowing  that  part  of 
the  item  for  mileage  of  the  witness  in  going  to  and  from 
Lynchburg,  Va.,  to  the  state  line  of  Alabama,  which 
was  included  in  general  item  of  mileage  for  the  entire 
distance  traveled  as  taxed  bj^  the  clerk  in  the  cost  bill. 
The  item  was  attacked  by  appellant  in  his  motion  in  its 
entirety,  as  incorrectly,  improperly,  and  illegally  taxed 
as  costs,  and  in  this  "particular"  the  clerk  had  not 
erred,  for  under  the  rulings  of  the  Slipreme  Court  in 
the  cases  we  have  cited  part  of  the  charge  was  clearly 
properly  allowed  and  taxed  as  costs. 
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Whatever  might  have  been  our  views  on  the  question 
had  it  been  presented  to  us  as  an  original  proposition, 
the  Supreme  Court,  whose  decisions  are  made  conclu- 
sive on  this  court  by  statute,  has  held  in  the  two  cases 
last  above  cited  that  the  affidavit,  required  under  the 
provisions  of  section  4021  of  the  Code,  is  not  necessary 
to  entitle  a  witness  to  his  pay  from  the  unsuccessful 
party  to  a  suit  for  mileage  traveled  in  excess  of  100 
miles  when  he  attends  the  trial  as  a  witness  from  a 
greater  distance.  The  provisions  of  this  statute  (Code, 
§  4021),  however,  must  necessarily  have  reference  only 
to  processes  and  distances  within  the  limitations  of  the 
borders  of  the  state,  the  territorial  boundary  line  of  au- 
thoritative legislative  enactment.  The  language  used 
in  the  opinion  of  the  case  of  Ala.  Mid.  Ry.  Co.  v.  Rush- 
ing,  supra,  would  seem  to  imply,  while  it  is  not  decided, 
that  the  allowance  for  mileage  is  to  be  restricted  to 
travel  within  the  state  lines.  In  the  case  of  Elliott  v. 
Howison^  supra,  our  Supreme  Court  had  this  identical 
question  of  the  legality  of  taxing  in  a  cost  bill  mileage 
for  the  travel  of  a  witness  beyond,  or  outside  of,  the 
state  presented,  but  found  it  unnecessary,  as  in  this 
case,  to  decide  that  question  in  pasisng  on  the  matters 
properly  before  the  court  for  decision. 

The  judgment  of  the  court  overruling  the  motion  to 
retax  costs  under  the  conditions  sho^vn  by  the  record 
must  be  affirmed. 

Affirmed. 
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Ex  Parte  Dew. 

Mandamns, 

(Decideil   April   17,   1913.     Rehearing  denied  May   8,   1913. 
02  South.  261.) 

1.  Mandamus;  Vacating  Judgment;  Appeal, — Mandamus  will  not 
lie  to  compel  the  vacation  of  a  judgment  after  the  expiration  of  the 
term  at  which  it  was  rendered,  on  the  ground  of  the  interest  of  the 
judge,  where  the  question  was  first  raised  by  motion  for  new  trial, 
as  the  judge  had  no  right  to  legally  vacate  the  judgment  after  the 
expiration   of   the   term,   and  petitioner   had   a   remedy   by   appeal. 

2.  Judgment;  Validity;  Disqualified  Judge. — A  judgment  rendered 
by  a  disqualified  judge  is  voidable  but  not  void. 

3.  Same;  Amendment  After  Term. — After  the  expiration  of  the 
term  the  court  cannot  alter  or  amend  a  judgment  which  is  voidable 
or  subject  to  an  appeal,  except  for  clerical  errors  on  evidence 
found  In  the  record. 

4.  Judges;  Mandamus;  Other  Remedy. — The  determination  of  the 
competency  of  the  trial  judge  devolves  upon  him  In  the  first  in- 
stance,   subject    to   control    by    mandamus    seasonably    applied    for. 

Original  petition  in  the  Court  of  Appeals. 

Petition  by  J.  J.  Dew  for  mandamus  directed  to  Hon. 
Bernard  Harwood,  judge  of  the  6th  judicial  circuit. 
Petition  dismissed. 

Denson  &  Denson^  and  Evins  &  Jack^  for  appellant. 
Section  4626  prohibits  in  mandatory  terms  a  judge 
from  sitting  in  any  cause  in  which  he  is  inter- 
ested, and  a  judgment  rendered  under  such  circum- 
stances contrary  to  the  statute  is  void,  and  it 
was  not  necessary  to  his  disqualification  that  the 
bank  be  a  party  to  the  proceedings,  as  it  was  nec- 
essarily vitally  interested  in  the  establishment  of 
the  lien  against  petitioner's  property. — Crook  v.  New- 
hurg,  124  Ala.  481;  Adams  v.  Minor,  121  Cal.  372;  23 
Cyc.  577.     A  judgment  rendered  by  a  judge  who  is 
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incompeteDt  by  virtue  of  interest  in  the  suit  is  absolute- 
ly void. — State,  ex  rel.  v.  (histleherryy  23  Ala.  85;  IH/- 
son  V.  Wilson,  36  Ala.  655;  Crook  v.  Newberg,  supra. 
iVIandamus  is  a  civil  remedy  which  a  person  may  pur- 
sue who  has  a  specific  right  and  there  exists  no  other 
adequate  remedy  for  its  enforcement. — Good  try  n  i\ 
Sherrcr,  145  Ala.  504;.AV  parte  Merritt.  142  Ala.  116; 
Leigh  t\  The  State,  69  Ala.  266.  It  is  the  legal  right 
of  every  person  to  have  his  cause  tried  before  a  judge 
who  is  legally  indifferent  between  the  parties. — Er 
parte  Cornicell,  144  Ala.  499;  State  r.  Pitts,  139  Ala. 
154;  Medlin  v,  Taylor,  101  Ala.  239;  GUI  r.  The  State, 
61  Ala,  172;  HeydenfeH  v.  Towns:  et  al,  27  Ala.  430; 
Claunch  v.  Castleberry,  23  Ala.  85.  Mandamus  is  the 
proper  remedy  to  require  a  judge  to  certify  his  interest 
and  incompetency  in  a  cause  before  him. — Bryce  r. 
Burke,  Probate  Judge,  172  Ala.  219;  Ex  Parte  Corn- 
toell,  supra;  State  i;.  Pitts,  supra.  The  judge  was  in- 
competent to  hear  and  determine  these  causes. — Code, 
sec.  4626;  Bryce  ??.  Burke,  supra;  Ex  Parte  Vornuyell, 
supra;  State  v.  Pitts,  supra.  It  is  the  duty  of  a  judge 
who  is  interested  in  a  cause  to  be  tried  before  him  to 
certify  his  disqualification  without  waiting  for  the 
parties  to  object  to  him. — Cons.,  sec.  160 ;  Crook,  Judge, 
etc.,  V.  Newberg  &  Son,  124  Ala.  479.  The  right  does 
not  exist  for  a  party  to  rise  in  open  court  and  chal- 
lenge or  plead  to  the  judge's  incompetency. — Lyon  v. 
State  Bank,  1  Stew.  441.  A  judge  is  incompetent  to 
try  vel  non  whether  his  interest  disqualifies  him. — 
Lyofi  V.  State  Bank,  supra;  Spradling  d  Thomas  v.  The 
State,  17  Ala.  440;  Medlln  t\  Taylor,  Judge,  etc.,  101 
Ala.  239.  A  judge  cannot  entertain  a  plea  or  challenge 
to  his  competency. — Lyon  v.  State  Bank,  supra;  Sprad- 
ling d  Thomas  v.  The  State,  17  Ala.  440;  Medlin  r. 
Taylor,  Judge,  etc.,  supra.     Where  a   statutory  corn- 
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mand  or  inhibition  as  to  disqualification  is  ignored 
judgment  is  void. — Bryce  v.  Burke,  172  Ala.  219 ;  Hey- 
denfelt  v.  Tovms,  et  al.,  27  Ala.  430 ;  Claunch  v.  Cattle- 
berry,  23  Ala.  85.  Pecuniary  interest,  or  otherwise,  of 
a  judge  goes  to  jurisdiction. — Oooley  Cons.  Lim.,  510- 
511;  Heydenfelt  v.  Towns,  supra;  Queen  v.  Justice  of 
Hertfordshire^  6  Q.  B.  756.  And  consent  cannot  con- 
fer jurisdiction. — Cooley,  supra;  State  Ala.,  ex  rel. 
Crow  V.  Crook,  Judge,  etc,,  123  Ala.  657.  Incompetency 
of  judge  by  reason  of  interest  cannot  be  waived,  even 
by  consent. — Cooley,  supra;  Heydenfelt  v.  Towns,  su- 
j)ra;  Queen  v.  Justice  of  Hertfordshire ,  supra;  18  Q.  B., 
416,  421 ;  State,  <,r  rel.  Crow  v.  Crook,  Judge,  etc.,  supra. 

MoKiNLBY^  MoQuBBN,  HAWKINS  &  Snow,  and  A.  G. 
&  E.  D.  Smith^  for  appellee.  Mandamus  is  an  extraor- 
dinary, legal  remedy,  and  never  issues  where  there  is 
another  adequate  remedy,  such  as  an  appeal  or  writ  of 
error.— A7d?  Parte  Campbell,  130  Ala.  183,  184.  In  this 
case  there  existed  an  adequate  remedy  by  appeal. — Code, 
sec.  1396.  If  the  presiding  judge  was  disqualified,  either 
from  interest  or  otherwise,  the  judgment  was  not  void 
— but  voidable  only. — Traimck  v.  Tra/wick,  67  Ala.  273 ; 
Hine  v.  Hussey,  45  Ala.  '496 ;  Hayes  v.  Collier,  47  Ala. 
726;  Jeffersonian  Publishing  Company  v.  Hilliard,  103 
Ala.  580-1;  Collins  v.  Hammock,  59  Ala.  451-2;  Hall  i*. 
Wilson,  14  Ala.  295-6  and  297.  If  a  judgment  be  ren- 
dered by  a  disqualified  judge,  it  is  infected  with  error 
which  will  cause  its  reversal  on  appeal — but  until  it  is 
reversed  it  is  valid  and  operative — and  it  cannot  be  col- 
laterally assailed. — Jeffersonian  Pub.  Co.  v.  Hilliard, 
105  Ala.  580-1,  and  authorities  cited  under  proposition 
3.  Upon  the  trial  judge  himself  devolves,  in  the  first 
instance,  the  determination  of  the  question  of  his  own 
competency. — State,  ex  rel.  Pitts,  139  Ala.  155.     The 
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writ  will  never  be  granted  in  cases,  where,  if  issued,  it 
would  prove  unavailing. — Ex  jmrte  DiiBose,  54  Ala. 
281;  Ex  Parte  Shandies^  66  Ala.  136;  Ex  Parte  Crcs- 
well,  60  Ala.  378-9.  While  a  judgment,  void  upon  its 
face,  may  be  set  aside  by  the  court  at  any  time,  a  r^oid- 
able  judgment  cannot  be  set  aside  after  the  term,  during 
which  it  was  rendered,  has  passed. — Johnson  v,  John- 
son, 40  Ala.  252;  Trawick  v,  Tramck,  67  Ala.  273-274; 
Baker  v.  Barclif,  76  Ala.  417;  Chamblce  v.  Cole,  128 
Ala.  650-1;  Buclmnan  v.  Thomason,  70  Ala.  402;  Ex 
Parte  ^ims,  44  Ala.  250;  Ex  Pwrte  Creswell,  60  Ala. 
378-379. 

WALKER,  P.  J.^The  petitioner  prays  that  a  writ  of 
mandamus  issue  to  Hon.  Bernard  Harwood,  a  judge  of 
the  Sixth  judicial  circuit,  directing  him  to  vacate  and 
set  aside  a  judgment  establishing  a  lien  upon  property 
of  the  petitioner  rendered  on  the  7th  day  of  October, 
1912,  by  the  circuit  court  of  Greene  county  in  favor  of 
the  town  of  Eutaw,  and  to  recuse  himself  as  judge  on 
any  subsequent  trial  of  the  cause  in  which  said  judg- 
ment was  rendered.  The  cause  or  proceeding  in  which 
the  judgment  was  rendered  was  one  for  the  enforce- 
ment of  a  charge  or  assessment  for  a  street  improvement 
made  by  the  town  of  Eutaw  against  the  property  of 
the  petitioner.  It  is  not  alleged  or  suggested  in  the 
petition  that  during  the  trial  of  that  proceeding  or  prior 
to  the  rendition  of  the  judgment  therein  it  was  intimated 
that  the  presiding  judge  had  any  disqualifying  interest 
in  it  or  that  for  any  reason  he  was  incompetent  to  pre- 
side in  the  trial.  The  petition,  however,  shows  that 
during  the  term  of  the  court  at  which  the  judgment  was 
rendered  the  petitioner  filed  a  motion  for  a  new  trial, 
one  of  the  grounds  of  which  was  the  following:  "Be- 
cause the  evidence  developed  that  the  First  National 


Digitized  by 


Google 


7.]  OF  ALABAMA.  441 

[Ex  Parte  Dew.] 

Bank  of  Eutaw  had  loaned  money  to  the  city  of  Eutaw 
for  the  purpose  of  carrying  out  a  contract  made  for 
the  street,  sidewalk,  and  gutter  improvements,  and  for 
which,  or  a  part  of  which,  in  this  suit  it  is  sought  to 
hold  the  property  of  the  defendant  liable;  and  defend- 
ant now  shows  to  the  court  that  your  honor,  by  reason 
of  the  fact  that  he  was  a  stockholder  in  said  bank,  was 
disqualified  from  sitting  in  the  trial  of  this  cause."  This 
motion  for  a  new  trial  was  overruled,  the  presiding 
judge  on  the  hearing  of  it  admitting  that  he  was  a  stock- 
holder in  said  bank.  After  the  final  adjournment  of 
the  term  of  the  court  at  which  the  proceedings  men- 
tioned were  had,  the  petition  now  under  consideration 
was  filed  in  this  court,  averring  the  facts  above  stated, 
and  also,  among  other  things,  that  the  loan  to  the  Town 
of  Eutaw  which  was  mentioned  in  the  motion  for  a 
new  trial  was  secured  by  a  transfer  to  the  bank  of  the 
lien  of  the  town  on  the  property  of  the  petitioner  which 
was  enforced  by  the  judgment  complained  of.  It  is  not 
averred  that  the  presiding  judge  knew  or  was  informed 
of  this  fact  when  the  judgment  was  rendered  or  when 
the  motion  for  a  new  trial  was  overruled. 

The  respondent  demurs  to  the  petition  upon  the  fol- 
lowing, among  other,  grounds:  That  it  shows  on  its 
fact  that  petitioner  had  an  adequate  and  complete  rem- 
edy at  law;  that  the  writ  of  mandamus  prayed  for 
would  be  unavailing;  that  the  judgment  sought  to  be 
set  aside  is  not  void,  but  is  voidable  only ;  and  that  the 
term  of  the  court  at  which  said  judgment  was  ren- 
dered had  passed  at  the  time  the  petition  was  filed,  and 
the  respondent  is  without  power  to  vacate  or  set  aside 
said  judgment.  We  are  of  opinion  that  this  demurrer 
is  well  taken. 

The  following  propositions  are  so  well  settled  in  this 
state  that  a  discussion  of  them  by  us  on  this  occasion  is 
deemed  wholly  superfluous : 
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(1)  A  judgment  rendered  by  a  disqualified  judge  is 
not  void,  but  is  voidable  merely.  It  is  valid  and  oper- 
tive  until  reversed  or  set  aside  for  the  error  in  it,  when 
availed  of  on  a  direct  attack,  and  is  not  subject  to  col- 
lateral assiiult  because  of  such  error. — Jeffersoniati  Pah- 
lishing  Co.  v.  Hilliard.  105  Ala.  576,  17  South.  112; 
Travnck  v.  Trawick,  6  7Ala.  271;  Plowman  v.  Hender- 
son, 59  Ala.  559. 

(2)  If  a  judgment  is  not  void,  but  is  merely  void- 
able or  subject  to  reversal  for  error  on  appeal,  the  court 
has  no  power  to  alter,  vary,  or  amend  it  after  expira- 
tion of  the  term  at  which  it  was  rendered,  except  for 
clerical  error  or  omission,  on  evidence  found  in  the 
record,— Chamblee  v.  Cole,  128  Ala.  649,  30  South.  630; 
Baker  v.  Barclift,  76  Ala.  414. 

(3)  Upon  the  trial  judge  himself  devolves,  in  the  first 
instance,  the  determination  of  the  question  of  his  own 
competency;  his  action,  if  erroneous,  being  subject  to  be 
controlled  by  mandamus  seasonably  applied  for. — Sta^o 
ex  rel  Smith  v.  Pitts,  Judge,  etc..  139  Ala.  152,  36 
South.  20. 

Mandamus  will  not  lie  where  there  is  another  ade- 
quate remedy,  such  as  an  appeal ;  and  the  writ  will  not 
be  granted  when,  if  issued,  it  would  prove  unavailing, 
or  to  command  an  inferior  tribunal  to  do  that  which  it 
could  not  legally  do  without  such  mandate. — Ex  parte 
Campbell,  130  Ala.  171,  30  South.  385;  Ex  parte  Shan- 
dies, 66  Ala.  134. 

Manifestly  this  proceeding  is  an  effort  to  have  this 
court  direct  the  trial  judge  to  vacate  a  judgment  which, 
before  the  proceeding  was  instituted,  had  on  the  expira- 
tion of  the  term  at  which  it  was  rendered,  been  put  be- 
yond his  power  to  vary,  alter,  or  amend,  and  to  recuse 
himself  as  a  judge  in  a  cause  which  is  no  longer  pend- 
ing; the  ground  of  complaint  against  the  judgment  be- 
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ing  one  which  might  have  been  availed  of  on  an  appeal 
which  the  petitioner  might  have  taken,  and  for  his 
failure  to  take  which  no  excuse  is  shown.  The  applica- 
tion of  the  above-stated  propositions  to  such  a  state  of 
facts  leads  to  the  conclusion  already  expressed. 

Demurrer   to   petition    sustained,   and   petition    dis- 
missed. 


Pickett  V.  Frost. 

Failure  to  Satisfy  Mortgage. 

(Decided  February   13,  1913.     01   South.  476.) 

1.  Mortgaoes ;  Failure  to  Satisfy;  Request;  Sufficiency. — A  writ- 
ten request  by  a  mortgagor  addressed  to  the  mortgagee,  to  have  "my 
mortgage  marked  *Setel*  on  the  record  books  in  the  probate  office 
of  Jasper"  was  a  suflflcient  request  under  section  4898,  Code  1907, 
to  perform  the  duty  imposed  and  to  subject  the  mortgagor  to  the 
penalty  imposed  upon  failure  to  do  so. 

2.  Sajtie;  Evidence. — Where  the  action  was  for  a  statutory  pen- 
alty for  failure  to  enter  satisfaction  of  a  mortgage  on  the  margin 
of  the  record,  and  defendant  denie<l  that  plaintiff  had  handed  to 
him  a  recpiest  therefor,  it  was  competent  for -plaintiff  to  show  that 
he  had  given  such  request  to  defendant. 

3.  Evidence;  Best  and  Secondary;  Existence  of  Writing. — Where 
such  testimony  was  preliminary  to  the  introduction  of  the  written 
notice,  it  was  competent  to  permit  a  mortgagor  to  testify  that  he 
had  made  a  demand  in  writing  on  the  mortgagee  to  mark  the  mort- 
gage satisfied. 

4.  Sane;  Copy. — Where  it  appeared  that  demand  had  been  made 
on  the  mortgagee  for  the  original  written  demand  for  the  satisfac- 
tion of  the  mortgage  on  the  record,  and  that  defendant  denied 
having  it,  or  having  received  it,  a  copy  of  the  request  therefor  to 
the  defendant  became  admissible. 

5.  Witnesses;  Impeachment. — As  tending  to  show  an  interest  or 
bias  affecting  the  weight  or  credibility  of  the  witness's  testimony, 
it  was  within  the  discretion  of  the  trial  court  to  permit  the  witness 
on  cross-examination  to  be  asked  how  he  happened  to  be  in  a  cer- 
tain place  at  the  particular  time  inquired  about,  and  also  to  ask 
the  defendant  on  cross  as  to  when  he  first  learned  that  the  witness 
was  in  possession  of  the  information  furnished  him. 

Appeal  from  Walker  Circuit  Court. 
Heard  before  Hon.  J.  J.  Curtis. 
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Action  by  O.  B.  Frost  against  D.  F.  Pickett  to  re- 
cover the  statutory  penalty  for  failure  to  enter  satisfac- 
tion of  mortgage  on  the  margin  of  the  record.  Judg- 
ment for  plaintiff  and  defendant  appeals.    Affirmed. 

L.  D.  Gray,  and  Fred  B.  Jones,  for  appellant.  The 
statute  prescribes  the  penalty  and  must  be  strictly  con- 
strued.— Groons  v.  Hannon,  59  Ala.  510;  Jarett  v.  Mc- 
Cabe,  75  Ala.  325;  Scott  v.  Fields,  75  Ala.  419.  The 
request  set  up  does  not  amount  to  a  request  to  enter 
satisfaction  on  the  margin  of  the  record. — Loan  Assort 
V.  Echols,  125  Ala.  552;  (Steiner  v.  Snow,  80  Ala.  45,  is 
overruled  by  this  case) ;  Partridge  v,  Wilson,  141  Ala. 
164.  The  burden  was  upon  plaintiff  to  prove  the  ser- 
vice on  defendant  of  such  a  notice  as  is  contemplated 
by  the  statute,  and  he  could  not  do  this  by  oral  testi- 
mony. The  proper  notice  Avas  not  given  to  produce  the 
original,  (section  4060,  Code  1907)  and  secondary  evi- 
dence is  not  admissible. — Dumas  v.  Hunter,  30  Ala.  75. 

Lacy  &  Lacy^  for  appellee.  The  request  was  suffi- 
cient to  reasonably  inform  the  appellant  as  to  what  was 
desired  of  him. — Henderson  v.  Wilson,  139  Ala.  327; 
Hoffman  v.  Knight,  127  Ala.  156;  7  Words  &  Phrases, 
6446-48.  The  fact  that  the  word  was  spelled  ^setel'  was 
immaterial. — Hampton  v.  The  State,  136  Ala,  182; 
Grant  v.  The  State,  55  Ala.  201.  Counsel  discuss  errors 
relative  to  the  admission  of  evidence,  but  without  cita- 
tion of  authority. 

PELHAM,  J. — This  appeal  is  prosecuted  by  the  ap- 
pellant from  a  judgment  in  favor  of  the  appellee  in  a 
suit  brought  to  recover  the  statutory  penalty  provided 
by  section  4898  of  the  Code  for  a  failure  to  enter  the 
fact  of  payment  or  satisfaction  of  a  mortgage  on  the 
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margin  of  the  record.  The  second  count  of  the  com- 
plaint sets  out  the  written  notice  given  by  the  mortgagor 
to  the  mortgagee,  and  is  in  this  language:  "Sat.  Dec. 
3,  1910.  Mr.  D.  F.  Pickett— Dear  Sir:  Please  have 
my  moregage  marked  setel  on  the  Record  book  in  the 
Probate  office  at  Jasper,  and  Big.  G.  B.  Frost."  The 
defendant  attacked  this  count  of  the  complaint  by  de- 
murrer, on  the  ground  that  the  written  request  is  not 
sufficient  to  require  the  duty  imposed  by  statute  on  the 
mortgagee  of  entering  the  fact  of  payment  or  satisfac- 
tion on  the  margin  of  the  record  of  the  mortgage. 

The  principal  case  cited  and  quoted  in  the  brief  of 
counsel  to  sustain  his  contention  on  this  proposition  is 
the  case  of  Loan  Ass^n  v.  Echols,  125  Ala.  552,  27 
South.  975.  It  is  argued  that,  as  the  word  "cancel,"  as 
used  in  the  notice  in  that  case,  was  held  insufficient  as 
a  request,  the  word  "setel"  (or  "settled"),  as  used  here, 
cannot  be  held  sufficient  as  a  request.  As  explained 
in  the  later  case  of  Partridge  v,  Wilson,  141  Ala.  164, 
37  South.  441,  the  word  "cancel,"  as  used  in  the  request 
in  the  case  of  Loan  Ass^n  v,  Echols,  supra,  was  where 
the  notice  given  was  simply  a  request  to  cancel  the 
mortgage  without  making  any  reference  whatever  to 
the  record;  and  it  was  held  in  the  case  of  Partridge  v, 
Wilson  that,  where  the  request  was  to  cancel  the  mort- 
gage on  the  record,  it  was  not  possible  for  the  mortgagee 
to  have  misunderstood  that  he  was  requested  to  enter 
satisfaction  of  the  mortgage  on  the  record,  as  provided 
by  the  statute  fixing  a  penalty  for  a  failure  to  comply 
with  the  request. 

The  notice  shows,  on  its  face,  that  it  was  not  written 
by  a  person  skilled  in  grammatical  construction  or  well 
versed  in  orthography;  but  its  meaning,  we  think,  is 
plain,  and  as  no  particular  form  of  word  is  necessary, 
but  only  that  the  language  employed  must  be  such  as 
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will  fairly  and  reasonably  inform  the  mortgagee  that 
performance  of  the  duty  imposed  by  statute  is  requested, 
the  request  set  out  is  sufficient  for  the  purpose  intended, 
and  not  capable  of  being  misunderstood  by  one  of  com- 
mon intelligence.  The  fair  and  reasonable  meaning  of 
the  request  is  to  inform  the  mortgagee,  to  whom  it  was 
addressed,  that  the  mortgagor,  who  signed  the  notice, 
desired  the  record  of  the  mortgage  marked  settled;  and 
tliis  was  sufficient  to  impose  the  duty  upon  the  mort- 
gagee of  complying  with  the  provisions  of  the  statute 
by  entering  the  fact  of  payment  or  satisfaction  on  the 
record. — Jordan  cf  ^ona  i\  Mann,  57  Ala.  595;  Partridge 
V,  Wilson,  supra. 

There  was  no  error  in  permitting  the  plaintiff  to  testi- 
fy that  he  liad  made  a  demand  in  writing  on  defendant 
to  nmrk  tlje  mortgage  satisfied.  This  was  simply  pre- 
liminary to  the  introduction  in  evidence  of  the  written 
notice,  which  wlien  introduced,  as  it  was,  made  it  the 
sole  evidence  of  its  contents.  It  Avas  entirely  compe- 
tent, however,  for  the  plaintiff  to  testify  that  he  had 
given  such  a  request  to  the  defendant  by  handing  it  to 
him,  a  fact  in  issue  and  denied  by  the  defendant. 

The  copy  of  the  request  was  properly  admitted.  The 
witness  Lacy  testified  that  he  had  made  demand  on  the 
defendant  for  the  original,  and  that  the  defendant  de- 
nied having  the  original  written  request,  or  ever  having 
received  it. 

There  was  no  abuse  of  the  judicial  discretioQ  in  al- 
lowing the  witness  Sexton  to  be  cross-examined  with 
reference  to  how  he  happened  to  be  in  Jasper  at  the 
particular  time  inquired  about,  as  going  to  show  an 
interest  or  bias  affecting  the  weight  or  credibility  to  be 
accorded  his  testimony  by  the  jury.  TUe  question  asked 
the  defendant  on  cross-examination,  with  reference  to 
when  he  first  learned  that  Sexton  possesse<l  the  infor- 


Digitized  by 


Google 


7.]  OF  ALABAMA.  447 

[Huxford  V.  Brown,  et  al.] 

mation  furnished  by  him,  was  admissible  for  the  same 
purpose. 

Charge  No.  1,  the  general  charge,  requested  in  behalf 
of  the  defendant,  was  requested  on  the  theory  that  the 
written  request  was  not  a  sufficient  demand  for  the  pur- 
pose of  requiring  the  defendant  to  enter  satisfaction  of 
the  mortgage  on  the  record,  and  from  what  has  already 
been  said  it  Avill  appear  that  we  are  of  the  opinion  that 
it  was  properly  refused. 

We  find  no  error  among  those  assigned  and  argued  by 
appellant  authorizing  a  reversal  of  the  case. 

Affirmed. 


Huxford  V.  Brown,  et  al. 

Habeas  Corpus, 

(Decided  April  24.  1913.     62  Soutli.  271.) 

1.  Habeas  Corpus;  Petition;  Sufficiency. — Where  tlie  petitioner 
for  a  writ  of  liabeas  corpus  makes  affidavit  without  any  qualifi- 
cation whatever  to  the  allegations  of  the  petition,  the  petition  suf- 
ficiently complied  with  section  7010,  Code  1907. 

2.  Same;  Persons  Entitled  to  Relief. — Construing  together  sec- 
tions 7007  and  7010,  it  is  held  that  a  hirer  of  convicts  from  the 
proper  authorities  of  the  county  can  prosecute  a  writ  of  habeas 
corpus  against  another  party  having  sucli  convict  in  his  custody 
under  a  contract  of  hiring,  which  had  expired,  notwithstanding  Acts 
1907,  p.  179,  as  such  superintendence  and  control  of  the  board  of 
commissioners  is  not  Inconsistent  with  the  hirer's  custody  of  the 
convict. 

3.  Convicts;  Contracts  for  Labor;  Construction. — A  hirer  of  county 
convicts  under  a  contract  to  commence  B^ebruary  14,  1910,  and 
terminate  February  14,  1912.  had  no  right  to  the  custody  of  the 
convicts  after  February  14,  1912,  although  he  had  paid  in  advance 
for  the  hire  of  some  of  them  for  their  terms  of  hard  labor  extend- 
ing beyond  the  date  of  the  termination  of  his  contract,  whether  he 
would  be  entitled  or  not  to  recover  so  much  of  the  amount  paid 
for  each  as  represented  the  period  of  hard  labor  remaining  to  be 
served. 

Appeal  from  Monroe  Law  and  Equity  Court. 
Heard  before  Hon.  W.  O.  McCorvby,  Judge. 
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Petition  by  J.  W.  Brown  and  another  for  a  writ  of 
habeas  corpus  directed  to  C.  C.  Huxford.  From  a  de- 
cree granting  the  writ,  defendant  appeals.     Afl&rmed. 

Petitioner  Brown  represents  himself  as  the  hirer  of 
the  Monroe  county  convicts,  and  Hudson  represents  him- 
self as  the  hard  labor  agent  for  such  county,  and  they 
seek  to  get  control  of  13  convicts  named,  which  are  al- 
leged to  be  in  the  custody  and  control  of  one  C.  C.  Hux- 
ford; the  allegation  being  that  his  custody  is  illegal 
and  unauthorized  by  law.  The  petition  is  sworn  to 
without  qualification  of  any  sort. 

Barnbtt  &  Bi  GG^  for  appellant.  The  aflftdavit  to  the 
information  was  not  sufficient. — Section  7010,  Code 
1907;  Gipson  v.  The  ^tatc,  44  Ala.  17;  Ex  parte  Cham- 
pion^ 52  Ala.  311.  Hal>eas  corpus  will  not  lie,  as  the 
interest  of  the  petitioners  in  the  subject-matter  is  not 
sufficient.— /n  r^  Poole,  29  Am.  Kep.  628 ;  21  Cyc.  288. 
The  burden  of  proof  rests  on  them. — 21  Cyc.  322.  The 
board  of  county  commissioners  are  the  only  ones  who 
can  maintain  this  action. — Acts  1907,  179.  The  con- 
tract was  not  void,  and  respondent  was  entitled  to  the 
labor  of  the  convicts  until  the  price  he  had  paid  therefor 
was  worked  out. — Diefenhach  v,  Vaughan^  116  Ala.  150; 
Sherwood  v.  A/m,  83  Ala.  115;  Trammel  v.  Lee  County, 
94  Ala.  191.  The  return  is  taken  as  true  unless  denied. 
—lirai/  v\  The  State,  140  Ala.  172;  21  Cyc.  319. 

Hybart  &  Hare,  for  appellee.  That  the  verification 
of  the  certificate  Avas  sufficient,  see  authorities  cited  by 
appellant  in  their  brief.  The  questions  involved  in  this 
case  are  fully  discussed  and  determined  against  the 
contentions  of  the  appellant  in  the  case  of  Ossie  v.  The 
State,  147  Alai.  152.  If  the  county  is  due  respondent 
money  he  has  his  remedy. — 7  A.  &  E.  Enc.  of  Law,  930. 
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Appellant  was  not  entitled  to  have  the  judgment  sus- 
pended.— Shaw  V.  Pendry,  9  South.  462 ;  State  v.  Burk- 
Hresser,  137  Ala.  109. 

WALKER,  P.  J.— The  petitioners  for  the  writ  of 
habeas  corpus,  in  making  aflSdavit  without  any  qualifi- 
cation whatever  to  the  explicit  averments  of  facts  con- 
tained in  the  petition,  more  than  complied  wath  the  re- 
quirement of  the  statute  (Code,  §  7010)  that  the  appli- 
cation "must  be  verified  by  the  oath  of  the  applicant,  to 
the  effect  that  the  statements  therein  contained  are 
true  to  the  best  of  his  knowledge,  information,  and  be- 
lief." The  petition  was  not  subject  to  objection  on  the 
ground  that  there  had  been  a  failure  to  comply  with 
this  requirement  of  the  statute. 

The  statute  (Code,  §§  7007,  7010)  plainly  permits 
an  application  for  the  writ  of  habeas  corpus  to  be  made 
by  one  person  for  the  benefit  of  another,  the  cause  of 
whose  alleged  imprisonment  or  restraint  is  sought  to  be 
inquired  into.  Conceding  that  this  statute  was  not  in- 
tended to  authorize  the  issuance  of  the  writ  at  the  in- 
stance of  a  mere  stranger  having  no  relation  of  any  sort 
to  the  person  detained  (21  Cyc.  289),  yet  it  cannot  be 
said  of  the  present  proceeding  that  it  was  instituted  and 
conducted  by  persons  so  devoid  of  any  interest  in  the 
matter.  The  petition  described  the  persons  whose  al- 
leged unlawful  custody  and  restraint  were  sought  to  be 
inquired  into  as  "county  convicts  of  said  Monroe  coun- 
ty," and  one  of  the  petitioners  was  alleged  to  be  "the 
hirer  of  Monroe  county  convicts  by  virtue  of  a  contract 
with  the  proper  authority  of  said  county,  and  as  such 
hirer  entitled  to  their  custody."  These  averments 
showed  that  that  petitioner,  instead  of  the  person  to 
whom  the  writ  was  prayed  to  be  directed,  was  the  one 
who  was  entitled  to  the  custody  of  the  convicts  men- 
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tioned.  There  is  nothing  in  the  provisions  of  section  2 
of  the  act,  ^'To  provide  for  the  hiring,  management,  con- 
trol, and  inspection  of  county  convicts"  (Acts  Sp.  Sess. 
1907,  p.  179;  Criminal  Code,  p.  422),  to  indicate  that 
one  to  whom  county  convicts  have  been  hired,  as  au- 
thorized by  the  statute,  is  not  a  proper  person  to  raise 
a  question  as  to  their  unlawful  restraint  by  another 
who  is  without  right  to  have  the  custody  of'  them.  The 
possession  and  exercise  of  the  rights  and  powers  of  su- 
perintendence and  control  of  convicts  sentenced  to  hard 
labor  for  a  county  which  by  the  terms  of  that  section 
are  conferred  upon  the  court  of  county  commissioners, 
or  board  of  revenue,  when  such  convicts  are  worked  or 
hired  in  the  county  where  convicted,  but  otherwise  upon 
the  board  of  inspectors  of  convicts,  are  not  at  all  incon- 
sistent with  the  maintenance,  by  the  hirer  of  such  con- 
victs, of  the  custody  of  them  to  whom  he  is  entitled  un- 
der lawful  contract.  On  the  contrary,  it  is  contem- 
plated by  the  statute  that  the  superintendence,  direc- 
tion, and  control  provided  for  are  to  be  exercised  while 
such  convicts  are  in  the  custody  for  which  the  law 
makes  provision. 

By  his  return  to  the  writ,  the  person  to  whom  it 
was  directed  claimed  that  he  was  entitled  to  the  cus- 
tody of  the  convicts  held  by  him  under  a  contract 
bearing  date  February  14,  1910.  One  of  the  provisions 
of  this  contract,  a  copy  of  which  was  made  an  exhibit 
to  the  return,  was  "that  this  contract  is  to  commence 
on  the  14th  day  of  February,  1910,  and  terminate  on 
the  14th  day  of  February,  1912."  The  petition  for  the 
writ  of  habeas  corpus  was  filed  on  April  12,  1912.  At 
that  time,  and  at  the  time  of  the  appellant's  return  to 
the  writ,  whatever  rights  he  may  ever  have  had  under 
the  contract  upon  which  he  relied  had  by  the  plain 
terms  of  it  expired.    His  claim  of  the  right  to  retain  the 
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custody  of  convicts  who  had  been  delivered  to  him  prior 
to  February  14,  1912,  and  whose  terms  of  hard  labor 
had  not  expired  when  the  writ  was  sued  out  and  the 
return  to  it  made,  was  ba&ed  upon  the  circumstance 
that,  pursuant  to  a  requirement  of  the  contract,  he  had, 
on  the  delivery  of  the  convicts  to  him,  paid  in  advance 
for  the  hire  of  them,  at  the  stipulated  monthly  rate, 
for  the  periods  of  hard  labor  as  imposed  by  the  respec- 
tive sentences,  with  the  result  that,  at  the  date  named  in 
the  contract  for  its  expiration,  he  had  the  custody  of 
convicts  for  whose  hire  for  periods  extending  beyond 
that  date  he  had  already  paid.  We  are  not  of  opinion 
that  this  provision  of  the  contract,  and  the  appellant's 
compliance  with  it,  can  be  given  the  effect  of  extending 
his  right  to  the  custody  of  such  convicts  beyond  the 
date  which,  by  the  plain  and  explicit  words  of  the  con- 
tract itself,  is  made  the  time  limit  of  any  right  of  the 
appellant  under  it.  Whether  or  not  he  is  entitled  to 
have  repaid  to  him  so  much  of  the  amounts  which  he 
had  paid  in  advance  as  represented  the  hire  of  convicts 
for  the  periods  of  hard  labor  still  remaining  to  be  served 
at  the  date  of  the  termination  of  the  contract,  he  can- 
not sustain  a  claim  that  he  continued  to  be  entitled  to 
the  custody  of  the  convicts  after  the  expiration  of  the 
period  to  which  any  right  in  him  to  their  custody 
was  limited  by  the  contract.  As  at  the  time  of  the  is- 
suance of  the  writ  and  of  the  return  to  it  the  appel- 
lant was  without  any  right  to  the  custody  of  the  con- 
victs in  question,  he  cannot  complain  of  the  order  made 
by  the  court  in  reference  to  the  disposition  to  be  made 
of  them. 
Affirmed. 
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Brown  v.  Alexander. 

Malicious  Prosecution. 
(Decided  January   13,   1913.    60  South.  975.) 

1.  Plcadinf/;  Different  Causes;  Separate  Counts, — Although  the 
paragraphs  were  not  numbered  or  otherwise  separately  designated, 
where  the  complaint  In  one  paragraph  stated  a  cause  of  action  in 
Code  form  for  malicious  prosecution,  and  the  other  paragraph  stated 
a  cause  of  action  for  false  imprisonment  in  Code  form,  beginning 
with  the  words  "the  plaintiff  further  claims  of  defendant,  etc.,"  the 
comi)laint  was  not  demurrable  as  containing  two  separate  causes  of 
action  in  the  same  count. 

2.  Evidenee;  Documentary;  Judicial  Record. — Where  the  action 
was  for  malicious  prosecution,  it  was  competent  to  offer  in  evidence 
the  affidavit  made  before  a  Judge  of  the  Birmingham  court  of  com- 
mon pleas,  charging  plaintiff  with  perjury,  the  warrant  for  plain- 
tiff's arrest  on  that  charge,  returnable  to  the  judge  of  that  court, 
the  return  showing  plaintiff's  arrest,  and  an  entry  on  the  docket 
of  the  court  of  common  pleas  showing  that  defendant  waived  pre- 
liminary hearing  on  the  charge  there  made  agahist  him,  and  was 
bound  over  to  the  grand  jury  of  the  criminal  court  of  the  county, 
as  evidence  of  the  fact  which  carried  the  charge  before  the  grand 
jury  for  its  investigation. 

3.  Malicious  Prosecution;  Elemaits. — Tn  an  action  for  malicious 
prosecution,  the  plaintiff  did  not  assume  the  burden  of  proving  the 
truth  of  his  testimony,  given  in  a  former  proceeding,  which  was 
made  the  subject  of  the  charge  of  perjury  against  him ;  hence,  a 
charge  asserting  that  plaintiff  could  not  recover,  though  every 
material  allegation  of  one  of  the  counts  of  his  complaint  was  sus- 
tained by  the  evidence  to  the  reasonable  satisfaction  of  the  jury,  if 
he  did  not  go  further  and  prove  the  truth  of  his  testimony  in  the 
trial  in  which  it  was  alleged  he  committed  perjury,  was  properly 
refused. 

4.  \ew  Trial;  Meirly  Discovered  Eridenee. — A  person  is  not  en- 
titled to  new  trial  on  account  of  newly  discovered  evidence,  the 
existence  of  which  he  must  have  known  before  the  trial. 

Appeal  from  Birmingham  City  Court. 

Fleard  before  Hon.  H.  A.  Sharps. 

Action  by  M.  W.  Alexander  against  W.  A.  Brown. 
Judgment  for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

The  following  charge  was  refused  to  the  defendant: 
"(8)  The  burden  of  proof  is  on  the  plaintiff  to  prove 
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to  the  reasonable  satisfaction  of  the  jury  that  the  de- 
fendant stated  to  plaintiff,  or  in  his  presence,  on  the 
occasion  of  plaintiff's  arrest  of  defendant  at  the  house 
of  defendant  on  the  charge  of  assault  and  battery,  that 
he  (Brown)  got  up  out  of  his  chair,  and  put  one  Made- 
line Brown  out  of  his  house,  and  if  you  do  not  believe 
from  the  evidence  that  Brown  made  such  statement  on 
said  occasion,  and  that  said  statement  was  material 
evidence  on  the  trial  of  Brown  in  the  recorder's  court, 
and  was  willfully  and  corruptly  false,  and  testified  to 
by  plaintiff  on  the  said  trial  in  said  court,  then  I  charge 
you  that  you  must  return  your  verdict  in  favor  of  the 
defendant." 

F.  E.  Blackburn,  for  appellant.  Counsel  analyzes 
the  evidence  and  discusses  the  errors  assigned,  but 
cites  no  authority  in  support  of  his  contention  that  the 
court  was  in  error  in  admitting  the  evidence  discussed 
in  the  opinion,  or  in  refusing  the  charge  set  out  in  the 
statement  of  facts. 

Black  &  Davis,  for  appellee.  Defendant  was  not  en- 
titled to  a  new  trial,  as  it  appeared  that  the  newly  dis- 
covered evidence  must  have  been  known  to  him  at  the 
time  of  the  former  trial. — Simpson  v.  Golden,  21 
South.  991 ;  McLeod  v.  Improvement  Co,,  108  Ala.  81. 
The  court  was  not  in  error  in  refusing  the  charge  re- 
quested, as  it  not  only  misplaced  the  burden  of  proof, 
but  also  requires  plaintiff  to  prove  the  truth  of  his 
former  statement.  The  papers  and  docket  entries  in 
the  court  of  common  pleas  was  admissible. — Bullock  v. 
Oghurn,  13  Ala.  346;  Long  v.  Rodgers,  19  Ala.  321. 

WALKER,  P.  J. — If  the  demurrer  to  the  complaint 
upon  the  ground,  among  others,  that  it  "contains  two 
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separate  and  distinct  causes  of  action"  is  to  be  regard- 
ed as  suggesting  that  it  contained  but  one  count  in 
which  two  separate  and  distinct  causes  of  action  were 
commingled,  it  is,  as  to  that  ground  of  objection,  based 
upon  a  mistaken  assumption.  The  complaint  is  divided 
into  two  paragraphs,  the  first  of  which  is  in  the  code 
form  of  a  complaint  for  malicious  prosecution,  and  the 
second  of  which,  commencing  with  the  words,  "The 
plaintiff  further  claims  of  the  defendant,"  substantially 
follows  the  code  form  of  a  complaint  for  false  impris- 
onment. While  the  two  paragraphs  are  not  numbered 
or  otherwise  separately  designated,  plainly  they  were 
intended  as  separate  counts,  each  embracing  a  distinct 
statement  of  a  separate  cause  of  action  (11  Cyc.  298), 
and  we  are  not  of  opinion  that  the  complaint  was  sub- 
ject to  demurrer  on  the  ground  mentioned. 

The  plaintiff  having  offered  in  evidence  an  affidavit 
made  by  the  defendant  before  I.  H.  Benners,  judge  of 
the  Birmingham  court  of  common  pleas,  charging  the 
plaintiff  with  perjury,  a  warrant  for  the  arrest  of  the 
plaintiff  on  that  charge,  which  warrant  was  made  re- 
turnable before  the  judge  of  the  Birmingham  court  of 
common  pleas,  and  the  return  made  on  that  warrant, 
showing  the  arrest  of  the  plaintiff  under  it,  then  offered 
in  evidence  the  entry  on  the  docket  of  the  court  of 
common  pleas,  showing  that  in  that  court  the  plaintiff 
waived  a  preliminary  hearing  on  the  charge  there  made 
against  him,  and  was  bound  over  to  await  the  action  of 
the  grand  jury  of  the  criminal  court  of  Jefferson  coun- 
ty, the  plaintiff's  counsel  stating  at  the  time  that  this 
evidence  would  be  followed  with  evidence  showing  the 
action  of  the  grand  jury  on  the  charge,  that  entry  was 
properly  received  as  evidence  of  the  fact  which  carried 
the  charge  before  the  grand  jury  for  its  consideration 
and  action. 
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The  plaintiff's  right  to  recover  in  this  case  was  not 
dependent  upon  his  proving  to  the  reasonable  satisfac- 
tion of  the  jury  that  the  defendant  stated  to  the  plain- 
tiff, or  in  his  presence,  on  the  occasion  when  plaintiff 
arrested  the  defendant  at  the  latter's  house  on  the 
charge  of  assault  and  battery,  that  he,  the  defendant, 
got  up  out  of  his  chair  and  put  Madeline  Brown  out  of 
his  house.  The  plaintiff  did  not  assume  the  burden  of 
proving  the  truth  of  his  testimony  in  the  former  pro- 
ceeding, which  was  made  the  basis  of  the  charge  of  per- 
jury against  him.  That  testimony  may  not  have  been 
true,  and  yet  there  may  have  been  an  absence  of  any 
probable  cause  for  believing  that  the  plaintiff  in  giving 
it  had  willfully  and  corruptly  testified  falsely.  Under 
written  charge  8,  requested  by  the  defendant,  the  plain- 
tiff would  not  have  been  entitled  to  recover,  though 
every  material  allegation  of  one  of  the  counts  of  his 
complaint  was  sustained  by  the  evidence  to  the  reasona- 
ble satisfaction  of  the  jury,  if  he  did  not  go  further  and 
sustain  the  burden  of  proving  the  truth  of  his  testimo- 
ny in  the  trial  of  the  criminal  charge  against  the  de- 
fendant. The  instruction  referred  to  was  properly  re- 
fused because  it  improperly  put  upon  the  plaintiff  the 
burden  of  proving  a  fact  not  essential  to  the  causes  of 
action  counted  on. 

It  is  earnestly  contended  by  the  counsel  for  the  ap- 
pellant that  the  motion  for  a  new  trial  should  have 
been  granted  upon  the  grounds  suggesting  newly  dis- 
covered evidence,  which,  it  is  claimed,  showed  that  the 
criminal  proceeding  against  the  plaintiff  on  the  charge 
of  perjury  had  not  been  considered  by  the  grand  jury, 
and  that  that  prosecution  had  not  been  terminated  by 
the  failure  of  the  grand  jury  to  indict  the  plaintiff  un- 
til after  the  filing  of  the  complaint  in  this  cause.  The 
claim  is  that  this  newly  discovered  evidence  shows  that 
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the  charge  against  the  plainti£f  was  investigated  and 
disposed  of  by  the  grand  jury  which  met  in  the  first 
week  in  January,  1912,  and  not  by  the  preceding  grand 
jury,  as  the  evidence  adduced  on  the  trial  tended  to 
prove  was  the  fact.  The  complaint  in  this  case  was 
filed  on  l)e<eml)er  20,  1911,  and  the  demurrer  to  it  was 
filed  on  January  5,  1912.  The  defendant's  own  testi- 
mony showed  that  he  testified  before  the  grand  jury  in 
support  of  that  charge  against  the  plaintiff.  If  he  did 
so  testify  before  the  grand  jury,  after  he  was  served 
with  the  pro<'es8  in  the  present  suit,  then  at  the  time  he 
testified  in  the  trial  of  this  suit  it  was  a  fact  within  his 
own  knowledge  that  the  grand  jury  had  been  investigat- 
ing the  charge  against  the  plaintiff  after  this  suit  was 
brought.  He  did  not  explain  his  failure  during  the 
trial  to  avail  himself  of  information  which  at  that  time 
had  already  Iw^en  imparted  to  him.  Instead  of  his 
showing  that  he  had  failed  to  discover  the  fact  claimed 
to  be  disclosed  by  the  newly  discovered  evidence, 
though  he  had  exercised  due  diligence  in  the  prepara- 
tion of  his  defense,  he  showed  that  that  fact,  if  it  was 
a  fact,  was  one  of  which  he  himself  must  have  been  in- 
formed l>efore  the  trial  of  the  present  suit.  He  did  not 
show  himself  to  be  entitled  to  a  new  trial  on  the  ground 
of  newly  discovered  evidence. 

The  evidence  in  the  case  was  in  conflict,  and  the  ques- 
tion of  the  plaintiff's  right  to  recover  was  one  for  the 
jury.  Under  the  familiar  rules  governing  the  review 
of  the  action  of  a  trial  court  in  overruling  a  motion  for 
a  new  trial  on  the  ground  that  the  verdict  was  against 
the  weight  of  the  testimony,  it  cannot  be  said  that  it 
has  been  made  to  appear  that  there  was  error  in  such 
ruling  in  the  present  case. 

AflSrmed. 
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Sloss-Shef field  Steel  &  Iron  Company 
r.  Devaney* 

MaliciouH  Prosecution  and  False  Imprisonment, 

(Deckled  November  28,  1912.     Kebearln}?  denied  January  21,  191H. 
m  Sont!i.  090.) 

1.  Malkiouft  rrosevution ;  ElvmentH. — In  order  to  recover  for  ma- 
llolouR  prosecution,  a  plaintiff  must  hIiow  that  a  criminal  prosecu- 
tion was  Instituted  against  him  without  probable  cause  and  malici- 
ously, and  that  the  prosecution  had  1  een  determined  or  ended,  hence, 
a  plaintiff  may  not  maintain  an  action  for  malicious  prosecution  by 
merely  showing  his  arrest  for  crime,  and  his  release  on  bail  to 
appeal  from  term  to  term,  but  not  showing  that  he  had  been  ac- 
quitted or  discharged,  or  that  the  prosecution  had  ended. 

2.  FaUe  Imprisonment;  Dama(/rs;  Evidence. — One  suing  for  false 
imi)rlHonnient  may  allege  and  prove  mental  suffering  in  consequence 
of  being  prevented  from  rendering  aid  to  his  sick  child. 

a.  Appeal  and  Error;  Harmless  Error;  Evidence. — The  exclusion 
of  a  relevant  fact  is  rendered  harmless  by  permitting  a  witness 
sul>8equently  to  testify  to  that  fact,  and  correctly  charging  the  jury 
with  reference  thereto. 

4.  Trespass;  After  Warning;  Elements. — It  is  competent  in  a  pros- 
ecution under  section  7827,  Code  1007  (trespass  after  warning)  to 
show  that  at  the  time  of  the  trespass  accused  was  called  to  come 
on  the  premises  by  some  one  seemingly  in  charge  thereof,  such  as 
military  guards  on  duty,  and  actually  on  the  premises,  though  it 
was  not  made  clear  that  such  guards  were  authorized  to  admit 
persons  to  the  premises;  for  the  entry  was  rightful  if  the  guards 
had  discretion  to  admit  a  person  and  admitted  the  accused. 

Appeal  from  Walker  Circuit  Court. 

Heard  before  Hon.  J.  J.  Curtis. 

Action  by  J.  A.  Devaney  against  the  iSIoss-Sheffield 
Steel  &  Iron  Company,  for  malicious  prosecution  and 
false  imprisonment.  Judgment  for  plaintiff,  and  de- 
fendant appeals.     Reversed  and  remanded. 

Rankhead  &  Bankhead,  for  appellant.  The  court 
was  in  error  in  refusing  to  strike  the  allegations  of 
mental  suffering,  and  in  overruling  demurrers  to  the 
counts   in   which   these    averments    occur.^^a?wcr    v. 
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Exner,  Abbotts  Notated  Cases  108;  19  Cyc.  360.  The 
proof  failed  to  support  the  complaint  for  malicious 
prosecution,  as  it  does  not  appear  that  the  prosecution 
had  ended. — Saunders  v.  Davis,  153  Ala.  375;  Southern 
Car  Co.  V.  Adams,  131  Ala.  157.  Written  charge  No.  8 
and  written  charge  A  should  have  been  given. — Tut- 
wiler  V.  Tuvin,  158  Ala.  657;  Cross  v.  The  State,  147 
Ala.  125;  Burkes  v.  The  State,  117  Ala.  148.  It  was 
competent  to  show  that  written  notices  had  been  posted 
warning  all  people  oflP. — Harper  v.  The  State,  109  Ala. 
28;  Owens'  Case,  74  Ala.  401. 

J.  D.  AouFP^  and  B.  A.  Coonbr^  for  appellee.  If  the 
allegations  were  improper,  they  could  have  been  over- 
come by  objections  to  evidence  and  requested  charges, 
and  the  court,  will  not  be  put  in  error  for  refusing  the 
motion  to  strike  or  overruling  the  demurrers. — Worth- 
mgton  v.  Gwinn,  24  South.  739.  Counsel  discuss  other 
assignments  of  error,  but  without  further  citation  of 
authority.  On  rehearing  they  insist  that  the  failure 
of  the  clerk  to  copy  properly  the  bill  of  exceptions 
should  not  be  held  against  the  appellee,  and  that  the 
court  should  order  a  rehearing  and  grant  certiorari  to 
bring  up  a  correct  record,  that  the  case  may  be  af- 
firmed.— Goodwin  v.  Hooper,  45  Ala.  613;  Quigghy  v. 
Campbell,  12  Ala.  58. 

PELHAM,  J. — The  appellee  brought  his  suit  in  the 
trial  court,  claiming  damages  for  false  imprisonment 
and  malicious  prosecution.  The  first,  third,  fourth, 
and  fifth  counts,  and  counts  designated  as  "A'^  and  "B^^ 
are  for  false  imprisonment.  Count  No.  2  is  for  mali- 
cious prosecution. 

The  appellant,  among  other  charges,  requested  the 
general  charge  on  count  No.  2,  and  urges  the  point 
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here  that  the  court  below  erred  in  the  refusal  to  give 
this  instruction  because  of  the  entire  absence  of  proof 
showing  a  termination  of  the  prosecution  or  judicial 
proceedings^  the  foundation  of  the  allegations  of  the 
second  count  of  the  complaint,  upon  which  the  right 
to  recover  is  based.  The  appellee's  counsel,  in  answer- 
ing this  contention,  cite  us  to  the  evidence  of  the  plain- 
tiff, J.  A.  Devaney,  set  out  in  the  bill  of  exceptions.  We 
have  examined  the  testimony  of  this  witness  with  much 
care  to  find  the  necessary  evidence  showing  that  the 
proceeding  had  been  determined,  but  fail  to  find  any- 
thing in  the  testimony  of  this  or  any  other  witness  set 
out  in  the  transcript  that  is  susceptible  of  such  a  con- 
struction. The  witness  Devaney  testified  on  this  sub- 
ject: "I  attended  the  Law  &  Equity  Court  in  April, 
1909.  I  did  not  plead  to  any  action  in  that  court  of 
trespass  after  warning.  I  was  tried  in  that  court  on  a 
charge  of  that  kind.  I  never  saw  any  papers  at  the 
time.  I  never  saw  any  papers  at  the  time ;  yes,  sir,  that 
is  the  papers  I  am  pretty  sure.*'  Set  out  in  connection 
with  the  testimony  of  this  witness  is  the  warrant  and 
affidavit  charging  a  trespass  and  also  an  indorsement 
showing  the  return  of  the  officer  committing  the  ac- 
cused party  (plaintiff)  to  jail.  The  bond  upon  which 
the  accused  secured  his  release  from  imprisonment,  and 
binding  him  to  appear  from  term  to  term  before  the 
Walker  county  law  and  equity  court,  is  also  set  out,  but 
nothing  to  show  that  the  accused  had  been  acquitted  or 
discharged  or  that  the  prosecution  had  been  determined 
favorably  to  him,  or  otherwise  for  that  matter.  To  en- 
title the  plaintiff  to  recover  on  the  second  count  of  the 
complaint,  it  was  necessary  to  show,  not  only  that  the 
prosecution  for  trespass  after  warning  was  instituted 
without  probable  cause  and  that  it  was  malicious,  but 
also    that    the    prosecution    had    been    determined. — 
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Southern  Car  Co.  v.  Adams,  131  Ala.  147,  32  South. 
503 ;  McLeod  v,  McLeod,  75  Ala.  483 ;  Stewart  v.  Blair, 
171  Ala.  147,  54  South.  506;  Sanders  v,  Davis,  153  Ala, 
375,  44  South.  979. 

The  motions  to  strike  certain  allegations  in  the 
counts  for  false  imprisonment  are  not  presented  in 
such  a  way  as  to  be  reviewable  here. — Lay  v.  Postal 
Telegraph  Co.,  171  Ala.  172,  54  South.  529;  Harrison  v. 
Ala.  Mid.  Ry.  Co.,  144  Ala.  246,  40  South.  394,  6  Ann. 
Cas.  804 ;  Marsicano  v.  Phillips,  6  Ala.  App.  229,  60 
South.  553. 

The  demuri-ers  attacking  these  counts  of  the  com- 
plaint on  the  ground  that  they  set  up  claims  for  dam- 
ages not  recoverable  are  not  well  taken. — Hayes  v.  Mil- 
ler, 150  Ala.  621,  43  South.  818,  11  L.  R.  A.  (N.  S.) 
748,  124  Am.  St.  Rep.  93;  Woodstock  Iron  Co.  v.  Stock- 
dale,  143  Ala.  550,  39  South.  335,  5  Ann.  Cas.  578.  It 
was  held  in  Stewart  v.  Blair,  171  Ala.  147,  54  South. 
506,  which  was  a  suit  for  malicious  prosecution,  that 
it  was  proper  to  permit  the  plaintiiBf  to  show  that  he  was 
a  married  man,  and  had  a  family  of  children  and  a 
daughter  18  years  old,  for  the  purpose  of  allowing  the 
jury  to  properly  estimate  the  plaintiff's  wounded  pride 
and  feelings;  this  element  of  damage  being  specially 
claimed  in  the  complaint.  The  claim  for  mental  suffer- 
ing in  consequence  of  being  kept  away  from  and  being 
prevented  from  rendering  aid  to  a  sick  child  would  seem, 
under  the  influence  of  what  is  said  in  Stewart  v.  Blair, 
supra,  to  be  well  pleaded,  and  legal  evidence  in  sup- 
port of  the  allegation  would,  of  course,  be  permissible. 

The  error  committed  in  refusing  to  allow  the  witness 
Palmer  to  testify  to  the  written  notices  warning  tres- 
passers to  keep  off  the  premises  was  cured  by  subse- 
quently permitting  this  witness  to  testify  fully  in  re- 
spect to  the  matter  of  these  notices,  and  the  court  in  its 
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oral  charge  referred  to  this  evidence  and  correctly  in- 
structed the  jury  with  reference  to  it. 

The  statute  the  plaintiff  had  been  accused  of  violat- 
ing (Code,  §  7827)  provides  that,  if  the  trespass  is  com- 
mitted "without  legal  cause  or  good  excuse,"  the  person 
so  trespassing  shall  be  guilty  of  the  offense  described. 
The  fact,  if  it  be  a  fact,  that  at  the  time  of  the  trespass 
the  plaintiff  had  been  called  to  come  upon  the  premises 
by  some  one  seemingly  in  charge  of  the  premises, 
whether  that  person  was  a  guard,  or  some  member  of  a 
military  company,  or  any  other  person  occupying  such 
a  position  with  respect  to  the  premises,  would  be  com- 
petent evidence  to  go  to  the  jury  to  be  considered  by 
them  in  connection  with  all  of  the  evidence  in  arriving 
at  a  conclusion  as  to  whether  or  not  the  plaintiff  had 
gone  upon  the  premises  without  good  excuse.  If  guards 
are  stationed  on  premises  with  discretion  as  to  the  ad- 
mission of  persons  and  admit  a  person,  the  entry  under 
such  invitation  is  rightful. — Tutwiler  Coal,  Coke  d 
Iron  Co.  V.  Tuvin,  158  Ala.  657,  48  South.  79.  The 
proof  as  presented  by  this  record  is  not  clear  that  the 
military  guards  who  the  plaintiff  claims  called  to 
him  to  come  upon  the  property  were  clothed  with  the 
authority  to  admit  persons  to  the  premises,  but  this  is 
the  only  reasonable  and  rational  conclusion  to  draw 
from  the  fact  that  they  are  shown  to  be  a  military 
guard  on  duty  and  actually  on  the  premises  in  question 
at  the  time. 

The  case  must  be  reversed  for  the  error  pointed  out 
and  discussed. 

Reversed  and  remanded. 
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Klngr  Land  &  Improvement  Company 
V.  Bo  wen. 

Damages  for  Overflowing  Land. 

(Decided  February  4,  1913.    61  South.  22.) 

1.  Parties;  Amendment;  Misnomer. — ^Where  the  action  was  begun 
against  the  King  Land  Ckimpany,  a  corporation,  and  the  King  Land 
&  Improvement  Company,  the  party  intended  to  be  sued,  was 
served  with  process,  appeared  and  defended  the  case  on  its  merits, 
it  was  proper  to  permit  an  amendment  describing  it  as  the  King  Land 
&  Improvement  Company,  although  there  was  in  existence  a  cor- 
poration by  the  name  of  King  Land  Company. 

2.  Evidence;  Judicial  Notice;  Corporate  Existence. — ^Where  the 
record  did  not  show  that  fact,  the  appellate  courts  cannot  take 
Judicial  notice  that  there  was  a  corporation  known  as  the  King  Land 
Company,  where  the  action  was  originally  brought  against  that 
company,  and  was  amended  to  designate  defendant  as  the  King 
Land  &  Improvement  Company. 

3.  Water  and  Water  Courses;  Surface  Water;  Pleading, — A  count 
alleging  that  plaintiff  was  in  possession  of  certain  described  land, 
and  that  defendant  wrongfully  caused  lar>?e  quantities  of  water  to 
overflow  said  land  to  plaintiff's  damage,  and  another  alleging  that 
defendant's  servant  or  agent  wrongfully  caused  the  water  to  over- 
flow the  land,  and  another  alleging  that  defendant  negligently 
caused  it  to  overflow  the  land,  was  sufficient  without  specifying 
the  particular  acts  or  omissions  complained  of. 

4.  Same. — In  an  action  for  causing  surface  water  to  overflow 
plaintifTs  land,  an  allegation  that  plaintiff  was  in  possession  of  the 
land,  was  sufficient  to  show  defendant's  duty  not  to  wrongfully 
or  negligently  cause  water  to  flow  thereon;  possession  embracing 
the  conception  not  only  of  a  physical  occupancy  and  control  but  of 
the  right  to  occupy  and  control. 

5.  Same;  Draiuaffe. — An  owner  of  higher  land  may  ditch  and 
drain  his  land  as  he  pleases  so  long  as  he  does  not  thereby  increase 
the  burden  on  the  adjoining  land;  he  may  not  increase  that  burden 
by  causing  more  water  to  flow  on  the  lower  land  than  it  otherwise 
naturally  would  receive,  through  artificial  means,  although  he  may, 
under  extraordinary  circumstances,  increase  the  burden  at  a  par- 
ticular point  by  concentrating  the  water  Into  one  channel,  but  must 
exercise  such  a  right  with  a  prudent  regard  for  the  welfare  of  the 
lower  owner. 

6.  Same;  Jurjf  Question. — Ordinarily  it  is  a  question  for  the  Jurj 
to  determine  whether  exceptional  circumstances  and  conditions  exist 
u|)on  which  to  predicate  an  owner's  right  to  concentrate  surface 
water  into  one  channel,  thus  depositing  it  on  adjoining  land  in 
unusual    volume,    and    with    unusual    rapidity,    and    whether    such 
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conditions  and  circumstances  are  sufficioit  to  give  rise  to  sndi 
right,  and  whether  defendant  exercised  such  right,  if  such  conditions 
and  circumstances  exist,  with  a  prudent  regard  to  the  servient 
tenement  and  cause  no  more  damage  or  injury  than  was  reasonably 
necessary. 

7.  Same;  Evidence. — ^Where  the  action  was  by  a  lessee  for  dam- 
ages for  overflowing  the  lands  with  surface  water,  it  was  not  com- 
petent to  ask  him  if  he  did  not  leave  the  place,  and  forfeit  hts 
contract  because  delinquent  in  his  rents,  since  whatever  his  reasons 
for  leaving  were,  they  would  not  deprive  him  of  his  right  to  recover 
damages   sustained  prior  thereto. 

8.  Same;  Damages. — ^Where  the  action  was  for  causing  surface 
waters  to  overflow  plaintiff's  land,  an  allegation  that  he  was  put  to 
great  trouble  and  expense  and  inconvenience  in  his  efforts  to  use 
the  land  for  the  purpose  of  raising  a  crop,  did  not  Justify  a  recovery 
for  the  value  of  fertilizers  distributed  over  the  land,  and  lost  or 
rendered  valueless  by  reason  of  the  overflowed  condition,  such  allega- 
tion referring  only  to  those  expenses  incurred  after  the  overflow 
as  a  proximate  consequence  thereof,  and  not  to  such  as  were 
previously  Incurred  and  rendered  valueless  by  the  overflow. 

9.  fifamc. — It  was  proper  to  refuse  an  instruction  to  flnd  for  defend- 
ant if  plaintiff,  by  the  exercise  of  ordinary  care  and  diligence^  could 
have  prevented  any  damage  to  his  property  from  such  overflow,  for  al- 
though plaintiff  could  not  recover  such  damages  as  he  could  have 
prevented,  by  the  exercise  of  such  care  and  diligence,  yet  his 
failure  to  exercise  the  same  would  not  prevent  the  recovery  of  those 
damages  which  he  could  not  have  prevented. 

10.  Damages;  General;  Special. — General  damages  are  such  as 
naturally  and  necessarily  flow  from  the  wrongful  act.  while  special 
damages  are  such  as  naturally  but  not  necessarily  flow  therefrom. 

11.  Same;  Pleading;  Necessity. — Since  a  defendant  is  supposed  to 
know  the  damages  necessarily  resulting  from  his  wrongful  act. 
general  damages  are  recoverable,  although  not  pleaded ;  special  dam- 
ages, however,  must  be  claimed  or  pleaded  that  defendant  may  have 
proper  notice  thereof  and  an  opportunity  to  meet  the  same  by  proof. 

12.  Same;  SpaHal. — In  an  action  for  causing  surface  water  to 
overflow  plaintiff's  farm  land,  the  value  of  fertilizer  distributed  over 
the  land  and  lost  or  rendered  valueless  by  the  overflow  constituted 
an  item  of  special  damages,  and  was  required  to  be  pleaded  to  be 
recoverable. 

13.  Charge  of  Court;  Preventing  Damages. — A  charge  asserting  that 
if  the  Jury  could  possibly  set>  from  the  evidence  that  the  plaintiff  by 
the  existence  of  ordinary  care  and  diligence,  could  have  prevented 
the  damages  sued  for,  was  nilHleading,  as  it  apparently  assumed 
that  plaintiff  could  have  prevented  damages,  and  required  a  verdict 
for  defendant  to  be  predicated  not  on  a  finding  from  the  evidence 
that  plaintiff  could  have  prevented  the  damages,  but  on  the  ability 
of  the  Jury  to  see  from  the  evidence,  and  assumed  the  truthfulness 
of  the  fact  that  the  plaintiff  could  have  done  so. 

14.  Appeal  and  Error;  Assignment;  Joint. — Where  an  assignment 
of  error  contains  more  than  one  proposition,  it  is  not  sustained 
if  one  ruling  was  correct. 


Digitized  by 


Google 


464  COURT  OP  APPEALS  [Vol. 

[King  Land  &  Improvement  Company  v.  Bowen.) 

15.  Witnesses;  Examination. — It  Is  not  error  to  exclude  a  leading 
question  upon  objection  Interposed  thereto. 

Appeal  from  Birmingham  City  Court. 

Heard  before  Hon.  Charles  A.  Senn. 

Action  by  William  E.  Bowen  against  the  King  Land 
&  Improvement  Company  for  damages  for  overflowing 
land.  Judgment  for  plaintiff,  and  defendant  appeals. 
Reversed  and  remanded  on  rehearing. 

"Count  1.  The  plaintiff  claims  of  defendant  |1,000 
as  damages  for  that,  heretofore,  to  wit,  for  a  year  im- 
mediately preceding  the  filing  of  this  suit,  plaintiff  was 
in  possession  of  the  following  tract  of  land,  to  wit :  E. 
Va  of  N.  W.  14  of  the  N.  W.  l^  of  section  20,  township 
17,  range  2  W.,  and  a  part  of  S.  W.  i/4  of  said  N.  W.  %, 
described  as  follows,  to  wit:  ^Begin  at  the  southeast 
corner  of  said  northwest  quarter  of  the  northwest  quar- 
ter of  section  20,  run  thence  south  along  the  east  boun- 
dary line  [and  here  follows  description  by  metes  and 
bounds]'  upon  which  land  plaintiff  resided  with  his 
family,  and  conducted  the  business  of  keeping  a  dairy 
and  raising  crops,  chickens,  and  other  things ;  that  dur- 
ing said  year  large  quantities  of  water  were  caused  to 
flow  or  be  upon  said  land,  and  as  a  proximate  conse- 
quence of  said  water  flowing  or  being  upon  said  land, 
as  aforesaid,  said  premises  were  rendered  of  less  value 
to  plaintiff  as  a  place  of  residence  and  a  place  to  con- 
duct said  business,  and  was  rendered  less  comfortable 
and  convenient  for  plaintiff  as  a  residence  for  himself 
and  family,  and  as  a  place  to  conduct  said  business,  and 
plaintiff  was  put  to  great  trouble,  inconvenience,  and 
expense  in  or  about  using,  and  his  efforts  to  use  said 
place  for  the  purpose  aforesaid,  and  plaintiff  was  made 
sick,  and  suffered  great  mental  and  physical  pain,  and 
members  of  plaintiff's  family,  to  wit,  his  wife  and  chil- 
dren, were  made  sick,  and  plaintiff  was  put  to  great 
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trouble^  inconvenience,  and  expense  for  medicine,  med- 
ical attention,  care,  and  nursing,  in  or  about  his  efforts 
to  heal  and  cure  their  said  sickness.  Plaintiff  alleges 
that  defendant  wrongfully  caused  said  water  to  flow  or 
be  upon  said  land,  and  said  wrong  of  defendant  proxi- 
mately resulted  in  said  injuries  and  damage  to  plain- 
tiff. 

"Count  2.  Plaintiff  refers  to  and  adopts  all  the 
words  and  figures  of  the  first  count,  from  the  beginning 
thereof,  to  and  including  the  words,  heal  and  cure  their 
said  sickness,'  where  they  first  occur  together  in  said 
count,  and  adds  thereto  the  following  words  of  aver- 
ment: Tlaintiff  avers  that  defendant's  servant  or 
agent,  acting  within  the  line  and  scope  of  his  authority 
as  such,  wrongfully  caused  said  water  to  flow  or  be 
upon  said  land,  and  said  wrong  of  defendant's  said 
servant  or  agent  proximately  resulted  in  said  injuries 
and  damage  to  plaintiff.' 

"Count  3.  Plaintiff  refers  to  and  adopts  all  the 
words  and  figures  of  the  first  count,  from  the  beginning 
thereof  to  and  including  the  words,  'heal  and  cure  their 
said  sickness,'  where  they  first  occur  together  in  said 
count,  and  adds  thereto  the  following  words  of  aver- 
ment: Tlaintiff  avers  that  defendant  negligently 
caused  said  water  to  flow  or  be  upon  said  land,  and  said 
negligence  of  defendant  proximately  resulted  in  the 
said  injuries  and  damage  to  plaintiff.' 

The  demurrers  were  as  follows:  "(1)  Said  count 
fails  to  show  how  and  in  what  manner  the  defendant 
wrongfully  caused  said  water  to  flow  or  be  upon  said 
lands.  (2)  The  allegations  of  said  count  as  to  the 
wrong  and  injury  done  by  defendant  to  the  plaintiff  is 
too  indefinite  and  uncertain,  and  does  not  sufficiently 
allege  how  the  defendant  caused  injury  to  the  plaintiff. 
(3)  Said  count  does  not, set  forth* and  allege  facts  suf- 
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ficient  to  make  a  cause  of  action  against  the  defendant 
The  defendant  demurs  to  the  second  and  third  counts 
of  the  complaint,  and  assigns  all  of  the  grounds  of  de^ 
murrer  assigned  to  the  first  count  thereof." 

The  following  charges  were  refused  to  the  defendant: 

"(2)  The  court  charges  the  jury  that  defendant  had 
the  right,  under  the  law,  to  protect  his  said  land  by 
drainage  from  the  surface  water  of  the  property  to 
which  his  land  was  servient,  provided  it  acted  with 
reasonable  care  and  diligence,  and  if  in  so  doing,  said 
rainwater  then  flowed  upon  plaintiff's  land,  and  the 
damages  complained  of  resulted  therefrom,  your  ver- 
dict must  be  for  the  defendant. 

"(3,  4)  Affirmative  charge  as  to  the  second  and  third 
count." 

"(6)  The  defendant  had  a  right  to  ditch  or  grade  its 
land,  provided  it  did  so  with  prudent  regard  to  the  wel- 
fare of  plaintiff,  and  provided  it  did  no  more  than  con- 
centrate the  water  and  cause  it  to  flow  more  rapidly 
and  in  greater  volume  on  plaintiff's  land. 

"(7)  If  the  jury  believe  from  the  evidence  that  the 
excessive  rainfall  caused  the  breakage  of  the  dam  erect- 
ed by  the  defendant  for  the  protection  of  his  property, 
and  this  precipitated  a  great  volume  of  water  upon 
plaintiff's  land  which  was  the  natural  course  for  the 
water  to  flow,  then  defendant  would  not  be  liable  to 
plaintiff  in  damages. 

"(8)  The  owner  of  lands  has  a  right  to  drain  them 
by  artificial  ditches,  although  thereby  the  water  is  pre- 
cipitated more  rapidly,  and  in  greater  volume,  on  the 
land  of  an  adjacent  proprietor  below,  provided,  he  deos 
not  thereby  cause  water  to  flow  on  the  lands  of  such  ad- 
jacent proprietor,  which  in  the  absence  of  the  ditch 
would  have  flowed  in  a  different  direction,  and  provided 
he  acts  with  a  prudent  regard  for  the  welfare  of  his 
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neighbor,  and  if  the  jury  believe  fram  the  evidence  in 
this  case  that  defendant  by  digging  said  ditch  did  not 
cause  water  to  flow  on  said  lands  which  did  not  previ- 
ously flow  thereon,  they  must  find  for  the  defendant. 

"(9)  The  defendant  had  the  right  by  ditches,  or  oth- 
erwise, to  cause  the  water  to  flow  on  the  land  of  the 
plaintiff,  which  in  the  absence  of  such  ditches  would 
not  have  flowed  in  a  different  direction. 

"(10)  If  the  evidence  shows  that  the  land  of  the 
plaintiff  was  lower  than  that  of  defendant,  and  that  de- 
fendant did  nothing  which  caused  the  water  to  flow 
upon  plaintiff's  land  which  would  naturally  flow  there- 
on, the  defendant  would  not  be  liable  for  damages  sus- 
tained by  plaintiff,  and  their  verdict  must  be  for  the 
defendant." 

A.  C.  &  H.  R.  HowzE,  for  appellant.  The  court 
should  have  sustained  the  demurrers  to  the  complaint 
as  it  does  not  specify  the  quo  modo  or  the  facts  on 
which  the  negligence  is  based.  It  is  error  to  permit  the 
worth  of  the  fertilizer  to  be  shown,  as  they  were  special 
damages  not  claimed  in  the  complaint. — Hooper  v. 
Armstrong,  69  Ala.  343 ;  Pollak  v.  Gantt,  69  Ala.  383 ; 
A.  G.  S,  V.  Tapia,  10  South.  236;  Dowdell  v.  King,  12 
South.  403.  The  court  was  in  error  in  not  permitting 
it  to  be  shown  that  plaintiff  left  the  land,  and  forfeited 
his  contract,  because  of  delinquency  in  his  rents.  The 
evidence  discloses  that  plaintiff's  land  was  the  servient 
tenement  and  that  if  the  old  drain  on  his  land  which 
had  been  allowed  to  fill  up,  had  been  opened,  it  would 
have  carried  the  water  off,  and  therefore,  the  court 
erred  in  not  permitting  it  to  be  shown  that  if  properly 
opened  the  drain  would  have  carried  off  the  water 
without  injury  to  plaintiff. — Hughes  v,  Anderson  68 
Ala.  280;  Crab  tree  v.  Baker,,  75  Ala.   92;  Nininger  v. 
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Norwood,  72  Ala.  277.  On  these  same  authoritieB, 
charges  2,  6,  7,  8,  9,  and  10  should  have  been  given.  The 
lower  landowner  owes  a  servitude  to  the  upper  land- 
owner to  receive  surface  water  which  naturally  flows 
from  it,  and  the  upper  owner  owes  no  duty  to  the  lower 
tjo  prevent  surface  water  from  flowing  in  its  natural 
channel.— fif.  8.  8.  d  I.  Co.  v.  Mitchell,  52  South.  69;  8. 
A,  d  M.  R.  R,  Co.  V.  Buford,  106  Ala.  312;  Gray  v.  Mc- 
Williams,  21  L.  R.  A.  593;  30  A.  &  E.  Enc.  of  Law,  335. 
The  defendant  was  partly,  if  not  wholly  to  blame  for 
any  damage  sustained  by  the  overflow  as  plaintiff  of- 
fered to  pay  the  expenses  of  opening  the  old  drain  for 
the  benefit  of  plaintiff.— S.  S.  d  I.  Co.  v.  Mitchell,  49 
South.  851;  (7-  of  Oa.  v.  Windham,  126  Ala.  562;  L.  d 
N.  V.  Moore,  10  L.  R.  A.  579;  Raleigh  v.  Clark,  71  S.  W. 
857.  On  these  authorities,  charges  1  and  5  should  have 
been  given.  The  court  erred  in  permitting  the  amend- 
ment changing  the  defendant. — Western  Ry.  v.  McCall, 
89  Ala.  375;  8.  A.  d  M.  R.  R.  Co.  v.  Buford,  supra. 

Bowman^  Harsh  &  Bbddow,  for  appellee.  The  com- 
plaint was  entirely  sufficient. — L.  d  N.  v.  Marhury  L. 
Co.,  125  Ala.  237 ;  Armstrong  v.  Montgomery  St.  Ry., 
123  Ala.  244;  Leach  v.  Bush,  57  Ala.  145;  130  Ala.  459. 
The  fertilizers  lost  or  rendered  valueless  were  a  proper 
element  of  damage  as  they  were  sufficiently  covered  by 
the  allegations  of  the  complaint. — B.  R.  L.  d  P.  Co.  v. 
Brown,  150  \l2L.  331;  107  Mass.  568;  50  Mich.  100. 
Counsel  discuss  other  assignments  of  error  relative  to 
evidence  but  without  further  citation  of  authority.  The 
lower  land  is  not  subservient  to  the  upper  where  the 
water  is  increased  by  street  improvements,  etc. — Hall  v. 
Rising,  141  Ala.  433;  126  Ala.  555;  Drake  v.  Lady  Ens- 
ley,  102  Ala.  508.  The  amendment  was  properly  al- 
lowed.— Section  5367,  Code  1907;  Lewis  L.  Co.  v.  Cam- 
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odif,:t37  Ala;.  578;  Ew  parte  Nicrosi,  103  Ala.  104; 
Singer  Co.  v,  Greenleaf,  100  Ala,.  272,  and  authorities 
cit^  by  appellant.  There  was  no  error  in  the  instruct 
tions  as  to  .  damages. — A.  C.  G.  &  I.  Co.  v.  Vinea,  151 
Ala.  398;  Mai/or  i?.  Land,  137  Ala.  538. 

:  THOMAS,  J.— The  complaint,  as  originally  filed  and 
served  ^  on  the  defendant,  was  against  the  King  Land 
Company,  a  corporation.  At  the  trial,  with  the  per- 
mission of  the  court,  granted  over  the  objection  and  ex- 
ception of  the  defendant,  the  plaintiff  was  allowed  to 
amend  his  complaint  by  correcting  the  name  of  the  de- 
fendant corporation  so  as  to  make  it  read  ^^King  Land 
&  Improvement  Company,"  instead  of  "King  Land 
Company."  This  was  not  an  entire  change  of  party 
defendant,  but,  so  far  as  the  record  shows,  was  a  mere 
correction  of  the  name  of  the  real  corporation  sued,  and 
was  entirely  permissible  under  the  authorities. — Singer 
Co.  V.  Greenleaf,  100  Ala.  272,  14  South.  109 ;  Letois 
Lumber  Co.  v.  Camody,  137  Ala.  578,  35  South.  126; 
Smith  V.  Plank  Road,  30  Ala.  650,  and  other  authorities! 
cited  under  section  5367  of  Code  of  1907.  The  appel- 
lant's counsel  assert  in  brief  that  the  amendment  men- 
tioned amounted  to  an  entire  change  of  party  defend- 
ant, because,  they  say,  that  at  the  time  of  the  service  of 
the  complaint,  and  at  the  time  of  the  amendment  there- 
of, there  was  in  fact  then  in  existence  a  corporate  enti- 
ty by  the  name  of  the  King  Land  Company. 

The  record  nowhere  shows  this  to  be  a  fact,  and  we 
certainly  are  not  authorized  to  take  judicial  knowledge 
of  it,  even  if  it  be  a  fact.  Assuming,  however,  that  it 
is  a  fact,  the  situation  is  not  altered.  The  King  Land 
&  Improvement  Company,  the  real  defendant — the 
party  really  intended  to  be  sued — ^wafi  the  party  actual- 
ly served  with  the  original  process,  and  the  party  ac- 
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tuallj  brought  into  court  as  a  result  thereof,  and  the 
party  who  actually  defended  the  case  in  court  upon  its 
merits,  under  the  name  ^^The  King  Land  Company'^  as 
given  in  the  complaint  originally  served.  Beyond  cavil 
then,  this  latter  name  was  a  mere  misnomer  of  the  real 
defendant ;  and  it  was  its  duty  to  itself  in  the  first  in- 
stance— in  order  to  have  afforded  record  evidence  for  a 
plea  of  res  judicata  in  the  future,  should  it  ever  be 
thereafter  sued  by  the  right  name  for  the  same  cause  of 
action — to  have  filed  in  this  case  a  plea  in  abatement, 
setting  up  that  it  was  sued  by  the  wrong  name;  that  it 
is  not  known  and  called  by  that  name,  and  stating  what 
its  real  name  was,  so  as  to  have  furnished  plaintiff,  in 
the  language  of  the  old  books,  a  "better  writ."  The 
proof  of  this  plea,  under  the  common  law,  would  have 
put  plaintiff  to  another  suit;  but  under  our  liberal 
statutes  of  amendments  he  would  have  been  allowed  to 
amend  his  complaint  by  correcting  the  name  to  meet 
the  plea. — Savannah,  Americus  &  Montgomery  Ry,  Co. 
V.  Buford,  106  Ala.  308,  17  South.  395.  The  same  re- 
sult in  this  case  was  accomplished  by  a  different 
method,  and  there  is  and  can  be  no  injury.  The  fact 
developed  in  the  course  of  the  trial  that  there  was  a 
mistake  in  the  complaint  as  to  defendant's  name,  and 
plaintiff  asked  and  obtained  leave  to  amend  his  com- 
plaint so  as  to  correct  the  mistake. 

An  inspection  of  the  complaint  and  demurrers  there- 
to, which  will  be  set  oiit  in  the  report  of  the  case,  will, 
we  think,  in  the  light  of  the  decisions  of  the  Supreme 
Court  of  this  state,  upon  a  fair  analysis  of  that  com- 
plaint, show  that  the  lower  court  did  not  err  in  overrul- 
ing the  demurrers. 

The  rule  has  been  long  established  in  this  state, 
adopted  from  Chitty  on  Pleading,  that:  "When  the 
gravamen  of  the  action  is  the  alleged  nonfeasance  or 
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misfeasance  of  another,  as  a  general  rule,  it  is  suffl* 
cient  if  the  complaint  avers  facts  out  of  which  the  duty 
to  act  springs,  and  that  the  defendant  negligently  per- 
formed, or  failed  to  perform,  that  duty,  etc.,  and  it  is 
not  necessary  in  the  complaint  to  define  the  quo  modo, 
or  to  specify  the  particular  acts  of  diligence  he  should 
have  employed  in  the  performance  of  such  duty.  What 
the  defendant  did,  and  how  he  did  it,  and  what  he 
failed  to  do,  are  generally  better  known  to  the  defend- 
ant than  to  the  plaintiff;  and  hence  it  is  that  in  such 
cases  a  general  form  of  averment  is  sufficient." — 1  Chit. 
PI.  336 ;  Leach,  Harrison  d  Foruoood  v.  Bush,  et  al.,  57 
Ala.  145,  and  numerous  authorities  cited  in  the  report 
of  this  case  in  West  Pub.  Co.^s  annotated  edition  of 
Alabama  Reports,  Book  38,  page  68.  Probably  the 
most  liberal  application  of  the  rule  in  this  state  is 
found  in  the  case  of  L.  d  N.  R,  R.  Go.  v.  Marhury  Lum- 
her  Co.,  125  Ala.  237,  28  South.  438,  50  L.  R.  A.  620. 
We  can  detect  no  substantial  difference,  in  principle, 
between  the  complaint  held  good  in  that  case  and  the 
one  here  under  consideration.  It  is  true  that  the  opin- 
ion in  the  case  was  written  by  a  member  of  the  court 
who  entertained  the  view,  contrary  to  the  majority, 
that  the  complaint  there  was  not  sufficient,  and  that  we 
have,  in  that  opinion,  the  benefit  of  his  reasons  in  sup- 
port of  his  contentions,  and  are  without  any  expressed 
as  to  those  which  actuated  the  majority  in  the  conclu- 
sion reached,  upholding  the  complaint,  yet  some  read- 
ily occur  to  us,  which  are  equally  applicable  to  the  com- 
plaint at  hand.  In  that  case  the  complaint,  held  good, 
merely  alleged,  in  substance,  that  on  a  certain  date  the 
defendant  negligently  set  fire  to  and  destroyed  seventy 
bales  of  cotton,  the  property  of  plaintiff,  to  his  damage, 
etc.  This,  it  is  observed,  alleges  the  ownership  in  plain- 
tiff of  the  cotton,  and  being  true,  the  law  put  upon  all 
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other  piersons  the  duty  not  to  negligently  set  flre  to  and 
destroy  it ;  hence  the  allegations  are  sufficient  to  bring 
the  complaint  within  the  rule  announced. 

Upon  this  principle,  if,  in  the  present  case,  the  com- 
plaint had  alleged  that  the  plaintiif  was  the  owner,  in- 
stead of  merely  alleging  that  he  was  "in  possession,"  of 
the  lands  described  in  the  complaint,  it  would  be 
equally  clear  that  the  complaint  sufficiently  alleged 
facts 'out  of  which  would  spring  the  duty  upon  others 
not  to  wrongfully  or  negligently  cause  water  to  flow 
upon  such  lands  to  the  damage  of  plaintiff.  The  fact 
that  the  complaint  alleges  merely  the  possession,  and 
not  the  ownership,  of  the  lands  does  not  alter  the  case. 
"Possession,"  in  this  connection  means  more  than  mere 
occupancy,  and  its  established  import  is  inconsistent 
with  the  idea  of  a  mere  holding  as  a  trespasser.  The 
legal  idea  of  possession,  though  varying  according  to 
circumstances,  yet,  as  used  in  the  complaint,  embraces 
the  conception,  not  alone  of  a  physical  occupancy  and 
control  of  the  lands  described,  but  also  of  a  right  to  so 
occupy  and  control.  It  implies  a  present  right  to  deal 
with  the  property  at  pleasure,  and  to  exclude  other  per- 
sons from  meddling  with  it. — Sullivan  v.  Sullivan,  66 
N.  Y.  37;  Fuller  v.  Fuller,  84  Me.  475,  24  Atl.  946. 
Black's  Law  Dictionary  defines  "possession"  as  "the 
detention  and  control  of  the  manual  or  ideal  custody  of 
anything  which  may  be  the  subject  of  property,  for 
one's  use  or  enjoyment,  either  as  owner  or  as  the  pro- 
prietor of  a  qualified  right  in  it,  and  either  held  per- 
sonally or  by  another  who  exercises  it  in  one's  place  or 
name."  We  have  examined  the  second  volume  of  Chitty 
on  Pleading,  containing  the  forms  and  precedents,  and 
we  find  that  in  actions  of  the  character  here,  the  com- 
plaints, in  every  instance,  allege  "possession,"  and  not 
"ownership,"  in  plaintiff  of  the  lands  injured  or  dam- 
aged. 
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;  In  RatMatve  p.  McConnell,  20  Barb:  (NY.)  315— A 
case  of  the  same  class  as  that  here — the  court  says :  **It 
was  obviously  not  necessary  for  the  plaintiff  to  prove, 
in  regard  to  his  right  or  interest,  anything  further  than 
that  he  was  in  possession  of  the  premises  at  the  time  of 
the  injury.  In  Chitty's  Pleading  it  is  stated,  in  regard 
to  injuries  to  real  property,  corporeal  or  incorporeal, 
that  it  is  now  fully  settled  that  in  a  personal  action 
against  a  wrongdoer,  for  the  recovery  of  damages,  and 
not  for  the  land  itself,  it  is  sufficient  to  state  in  the 
declaration  that  the  plaintiff,  at  the  time  the  injury 
was  committed,  was  possessed  of  the  preinises."  In  the 
Encyc.  PI.  &  Pr.,  vol.  22,  p.  1149,  in  speaking  of  these 
specific  actions,  it  says :  "As  a  general  rule  the  decla- 
ration need  not  set  forth  the  plaintiff's  title  to  the 
premises  injured ;  an  averment  of  possession  being  suf- 
ficient"— citing  Hoare  v.  Dickinson,  2  Ld.  Raym.  Eng. 
Reps.  1568.  Further  on  in  the  same  volume  (page 
1160),  continuing  to  deal  with  the  same  subject.  It 
says:  "In  an  action  of  this  nature  a  complaint  which 
shows  a  right  in  the  plaintiff,  a  violation  of  this  right 
by  the  defendant,  and  a  loss  resulting  to  plaintiff  from 
such  violation,  is  sufficient"— citing  in  notes  authori- 
ties to  support.  The  complaint  in  the  present  case,  in 
our  opinion,  meets  all  these  requirements  of  good  plead- 
ing. It  alleges  a  right,  included  in  the  very  term  "pos- 
session" as  there  used,  in  the  plaintiff  to  the  lands 
therein  specifically  described  (whether  qualified  or  ab- 
solute is  immaterial)  a  violation  of  this  right  by  de- 
fendant, and  resultant  injury.  We  think  it,  therefore, 
sufficient. 

At  common  law  surface  water  was  regarded  as  a 
common  enemy,  and  every  landed  proprietor  had  the 
right,  as  a  general  proposition,  to  take  any  measures 
necessary  for  the  protection    of    his    own    property 
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against  its  ravages ;  and  the  damages  resulting  in  such 
cases  to  adjoining  owners  were  regarded  as  damnum 
absque  injuria,  affording  no  cause  of  action. — Walker 
V.  New  Mexico,  165  U.  S.  593,  17  Sup.  Ct.  421,  41  L.  Ed. 
837 ;  Chadeayne  v.  Robinson,  55  Conn.  345,  11  Atl.  592, 
3  Am.  St.  Rep.  55.  This  common-law  rule  yet  obtains 
in  many  jurisdictions  of  this  country.  But  not  so  in 
this  state.— 30  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  p.  330 
et  seq  .  Here  our  Supreme  Court  long  ago  adopted,  and 
has  ever  since  continuously  followed,  the  rule  of  the 
civil  law.  This  rule  is  founded  in  general  on  a  princi- 
ple of  natural  right,  as  embodied  in  the  maxim: 
"Aqua  currit  et  debet  currere,  ut  solebat,"  "Water 
flows,  and  as  it  flows,  so  it  ought  to  flow,"  as  modified 
and  restrained,  under  the  necessities  of  advancing  civ- 
ilization, by  that  other  principle  that  "the  rough  out- 
line of  natural  right  must  submit  to  the  chisel  of  the 
mason  that  it  may  enter  symmetrically  into  the  social 
structure." — Hughes  v.  Anderson,  68  Ala.  280,  44  Am. 
Rep.  147.  Under  this  rule,  while  a  person's  land  is  sub- 
servient to  the  adjacent  lands  of  a  naturally  higher  alti- 
tude, so  far  as  water  is  concerned,  yet  it  is  subservient 
only  to  the  extent  that  nature  made  it  subservient ;  that 
is,  it  is  required  to  receive  from  such  higher  lands  all 
and  only  such  water  as  would  naturally  flow  from  them 
upon  it  by  reason  of  its  natural  depression. — Nininger 
V.  Norwood,  72  Ala.  277,  47  Am.  Rep.  412 ;  Crabtree  v. 
Baker,  75  Ala.  92,  51  Am.  Rep.  424 ;  Farris  v.  Dudley, 
78  Ala.  124,  56  Am.  Rep.  24.  The  law,  however,  in  the 
interest  of  progress  and  development,  under  some  cir- 
cumstances does  permit  the  owner  of  the  higher  lands, 
to  which  the  lower  land  is  thus  naturally  subservient, 
to  control  and  direct,  for  purposes  of  proper  drainage, 
by  ditches  or  other  artificial  means  on  his  own  land,  the 
surface  water  that  naturally  flows  thereon  and  from  it 


Digitized  by 


Google 


T.J  OF  ALABAMA.  476 

[King  Land  &  Improvement  Company  v.  Bowen.] 

to  the  lower  land,  provided  he  does  not  thereby  cause 
more  or  other  water  to  flow  on  such  lower  land  than  it 
would  naturally  receive  otherwise,  and  provided,  also, 
that  in  so  doing,  he  acts  always  with  a  "prudent  regard 
for  the  welfare  of  his  neighbor."  Under  no  circum- 
stances is  he  permitted  to  increase,  but  under  some  cir- 
cumstances he  is  permitted  to  distribute,  differently 
from  nature,  the  total  quantity  of  the  water  flowing 
naturally  from  his  own  to  the  lower  subservient  land, 
by  even  "concentrating  it  and  causing  it  to  flow  more 
rapidly  and  in  greater  volume  upon  the  lower  land." — 
Hughes  v.  Anderson,  68  Ala.  280,  44  Am.  Rep.  147. 

In  the  case  cited,  Judge  Stonb^  speaking  for  the 
court,  said:  "Defendant  had  no  right,  by  ditches  6r 
otherwise,  to  cause  water  to  flow  on  the  lands  of  plain- 
tiff, which,  in  the  absence  of  such  ditches,  would  have 
flowed  in  a  different  direction.  As  to  the  water  there- 
tofore accustomed  to  flow  on  the  lands  of  the  plaintiff, 
defendant  was  not  bound  to  remain  inactive.  He  was 
permitted  to  so  ditch  his  own  lands  as  to  drain  them, 
provided  he  did  so  with  a  prudent  regard  for  the  wel- 
fare of  his  neighbors,  and  provided  he  did  no  more  than 
concentrate  the  water,  and  cause  it  to  flow  more  rapid- 
ly, and  in  greater  volume  on  the  inferior  heritage. 
This,  however,  must  be  weighed  and  decided  with  a 
proper  reference  to  the  value  and  necessity  of  the  im- 
provement to  the  superior  heritage,  contrasted  with 
the  injury  to  the  inferior,  and  even  this  license  must  be 
conceded  with  great  caution  and  prudence.  It  is  a 
question  for  the  jury  to  determine  in  each  particular 
case,  under  proper  instructions  from  the  court."  The 
brilliant  and  learned  author  appreciates  that  he  is  as- 
serting a  dangerous  doctrine,  yet  one  that  is  essential 
to  promote  progress  and  development.  He  seeks  to  pre- 
vent its  abuse  by  throwing  around  it  every  possible 
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safeguard,  and  leaves  its  application  to  each  case  to  be 
determined  by  whether  or  not  such  conditions  and  cir- 
cumstances are  shown  as  will  justify  it  under  the  prin- 
ciples he  declraes.  He  justified  the  application,  and  we 
think  properly  so,  in  the  particular  case  he  had  under 
consideration,  doing  so  in  the  interest  of  agricultural 
development,  and  on  account  of  the  impelling  condi- 
tions to  that  end  there  shown  by  the  evidence  to  exist, 
and  the  great  benefit  to  the  upper  and  the  little  detri- 
ment sustained  to  the  lower  estate  thereby.  In  no  other 
case,  however,  in  this  state  have  we  been  able  to  find  an- 
other announcement  or  application  of  the  particular 
doctrine ;  but  the  tendency  of  the  other  cases,  while  not 
dealing  with  it  and  not  expressly  repudiating  it,  is,  at 
least,  to  limit  and  narrow,  rather  than  to  enlarge,  the 
right  there  first  conceded  in  the  law  of  this  state. — 
Crabtree  v.  Baker,  75  Ala.  92,  51  Am.  Rep.  424;  Ninin- 
ger  v.  Norwood,  72  Ala.  277,  47  Am.  Rep.  412 ;  Savon- 
nah,  Am,  d  M.  Ry.  Co.  v,  Buford,  106  Ala.  312,  17 
South.  395 ;  Drake,  Ex..,  etc.,  v.  Lady  Ensley  Coal  d 
Iron  Co.,  102  Ala.  506,  14  South.  749,  24  L.  R.  A.  64,  48 
Am.  St.  Rep.  77 ;  Farris  v.  Dudley,  78  Ala.  124,  56  Am. 
Rep.  24;  C.  of  Ga.  Ry.  Co.  v.  Windham,  126  Ala.  552,  28 
South.  392;  Council  v.  Maddox,  89  Ala,  181,  7  South. 
433 ;  Mayor,  etc.,  v.  Jones,  58  Ala.  654 ;  Mayor,  etc.,  v. 
Coleman,  58  Ala.  570 ;  Hall  v.  Rising,  141  Ala.  433,  37 
South.  586;  Ala.  Wes.  R.  R.  Co.  v.  Wilson,  1  Ala.  App. 
306,  55  South.  932;  So.  Ry.  Co.  v.  Lewis,  165  Ala.  555, 
51  South.  746,  138  Am.  St.  Rep.  77;  Cen.  of  Ga.  Ry.  Co. 
V.  Keyton,  148  Ala.  675,  41  South.  918;  Sloss  Sheffield 
S.  &  I.  Co.  V.  Mitchell,  167  Ala.  226,  52  South.  69;  Ala. 
Con.  Coal  &  L  Co.  v.  Vines,  151  Ala.  398,  44  South.  377. 
From  all  the  cases  in  this  state  just  cited  on  the  sub- 
ject, when  considered  together,  we  judge  the  rule  to  be 
that  the  upper  landowner  has  the  right  to  ditch  and 
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drain  his  own  land  as  he  pleases,  provided  he  deos  not 
thereby  increase  the  burden  on  the  lower  estate  or  oth- 
erwise injure  it.  All  of  them  hold  that  under  no  cir- 
eumstances  is  he  permitted  to  increase  that  burden  to 
the  extent  of  causing,  by  such  artificial  means,  more 
water  to  flow  on  such  lower  land  than  it  would  other- 
wise naturally  receive ;  but  Hughes  v.  Anderson,  supra, 
holds  that  under  some  exceptional  circumstances  he  is 
permitted  to  increase  the  burden  at  a  particular  point 
by  concentrating  into  one  channel  and  depositing,  at 
that  point,  in  greater  volume  and  with  greater  rapidity 
and  more  injury  than  nature,  water  which  had  thereto- 
fore naturally  flowed  by  divers  natural  channels  over' 
a  wider  area  on  the  same  lower  estate. 

This  exceptional  right  or  "license"  in  the  upper  pro- 
prietor to  thus  increase  the  burden  of  the  lower  estate, 
in  this  particular,  must  in  all  cases  be  exercised,  as 
said,  "with  a  prudent  regard  for  the  welfare  of  his 
neighbor,"  and  itself  arises  only  under  exceptional  cir- 
cumstances and  conditions;  and  as  to  whether  they  in 
fact  exist  and  as  to  whether,  if  they  do  exist,  they  are 
sufficient  to  warrant  the  exercise  of  the  right  or  "li- 
cense," is  to  be  determined  by  the  jury,  in  each  case,  un- 
der proper  instructions  from  the  court,  wherein  they 
would  be  charged  with  the  duty  of  determining  whether 
the  particular  drain  or  ditch,  which  caused  the  drain- 
age, was  necessary  to  the  improvement  of  the  upper 
land,  whether  one  elsewhere  or  in  some  other  method 
would  not  have  reasonably  accomplished  the  same  ben- 
efit to  the  upper  estate  and  resulted  in  no,  or  less,  dam- 
age to  the  lower,  and  whether  the  value  of  the  improve- 
ment to  the  upper  land,  as  a  result,  so  outweighed  the 
detriment  to  the  lower  in  particular  and  general  good 
as  to  authorize  it,  and  whether  the  upper  owner  in  dig- 
ging and  locating  and  directing  on  his  own  land,  the 
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drain  (first,  so  shown  to  be  necessary)  acted  with 
proper  care  and  regard  for  the  rights  of  the  lower  own- 
er, such  care  and  regard  as  would  prevent,  if  he  could 
do  so  reasonably  and  consistently  with  the  purposes  in 
view,  and  if  he  could  not,  as  would  minimize,  as  far  as 
he  reasonably  could  consistent  with  such  purposes,  the 
damage  and  injury  to  the  lower  estate.  All  of  such 
matters,  if  we  properly  understand  the  decision  in 
Hughes  v.  Anderson,  supra,  when  the  facts  are  in  dis- 
pute, as  in  this  case,  should  be  submitted  to  the  jury 
that  they  may  determine  in  the  first  instance  whether 
or  not  the  circumstances  and  conditions  upon  which 
defendant  predicates  his  right  or  license  to  act  really 
exist;  and,  if  they  find  that  these  circumstances  and 
conditions,  as  claimed  by  defendant,  do  in  fact  exist, 
then  they  must  determine,  in  the  second  instance, 
whether  they  are  such  as  are  sufficient  to  give  rise  to 
the  right  or  license  claimed  weighing,  as  the  jury  must, 
the  considerations  suggested  in  Hughes  v.  Anderson; 
and  if  they  find  that  they  are  sufficient,  then  they  must 
determine,  in  the  third  instance,  whether  in  the  exer- 
cise of  such  right  or  license  the  defendant  acted  with 
a  prudent  regard  for  the  welfare  of  plaintiff  and  caused 
no  more  damage  or  injury  than  was  reasonably  neces- 
sary to  the  end  in  view. 

Charges  Nos.  2,  3,  4,  6,  7,  8,  9,  and  10,  refused  to  de- 
fendant, were  in  our  opinion  properly  refused,  for  each 
ignored  some  of  the  principles  declared  in  Hughes  v. 
Anderson,  supra,  as  we  understand  that  case.  See, 
also,  Savannah,  Am.  &  M.  Ry,  Co,  v.  Buford,  106  Ala. 
312,  17  South.  395,  and  cases  cited. 

The  only  other  charges  refused  were  charges  Nos.  1 
and  5,  and  each  was  also  properly  refused.  Said  charge 
No  5  reads  as  follows :.  "If  the  plaintiff  in  this  case  by 
the  exercise  of  ordinary  care  and  diligence  could  have 
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prevented  any  damages  to  his  property  by  the  said 
overflow  of  water,  then  your  verdict  must  be  for  defend- 
ant." It  is  not  a  correct  exposition  of  the  law.  While 
the  law  is  that  he  cannot  recover  such  damages  as  he 
could  have  prevented  by  the  exercise  of  ordinary  care 
and  diligence,  yet  the  law  does  not  deny  him  the  right 
to  recover  such  as  he  could  not  have  prevented  by  ordi- 
nary care  and  diligence,  because  he  failed  to  prevent 
those  that  he  could  have  prevented  by  the  exercise  of 
such  care  and  diligence.  His  failure,  in  such  case,  vis- 
its upon  him  only  the  loss  of  those  damages  which  he 
could  have  so  prevented,  and  not  the  loss  of  all  dam- 
ages. The  charge  was,  therefore,  clearly  an  incorrect 
statement  of  the  law,  as  it  sought  to  deprive  him  of  all 
damages  if  he  could  have  so  prevented  any. 

Charge  No.  1  reads  as  follows :  "If  the  jury  can  rea- 
sonably see  from  the  evidence  that  the  plaintiff  by  the 
exercise  of  ordinary  care  and  diligence  could  have  pre- 
vented and  avoided  the  damages  for  which  he  now  sues 
in  this  case,  then  your  verdict  must  be  for  defendant." 
The  charge  was  clearly  improper.  It  seems  to  us  to  as- 
sume that  the  plaintiff  by  the  exercise  of  ordinary  care 
and  diligence  could  have  prevented  the  damage  for 
which  he  now  sues,  and  then  to  charge  only  that  if  the 
jury  can  reasonably  see  this  fact  from  the  evidence, 
they  must  find  for  defendant.  In  other  words,  the  jury's 
verdict  for  defendant  is  to  be  predicated,  not  upon  their 
finding  from  the  evidence  that  the  plaintiff  by  the  ex- 
ercise of  ordinary  care  and  diligence  could  have  pre- 
vented the  damages  now  sued  for,  but  upon  their  abili- 
ty to  see  from  the  evidence  something,  which,  in  fact, 
seems  to  be  assumed  by  the  charge  to  be  true,  and  that 
is,  that  the  plaintiff  by  the  exercise  of  ordinary  care 
and  diligence  could  have  prevented  the  damages  sued 
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for.  It  was  at  least  likely  to  mislead  the  jury,  and  cal- 
culated to  create  the  impression  stated. 

It  is  elementary  that  recoverable  damages  are  of  two 
classes,  general  and  special.  General  damages  are  such 
as  naturally  and  necessarily  flow  from  the  wrong  act; 
while  special  damages  are  such  as  naturally,  but  do  not 
necessarily,  flow  from  it.  The  former  do  not  have  to  be 
pleaded  in  order  to  give  defendant  notice  that  they  will 
be  proved  at  the  trial ;  for  they  are  implied  by  law,  and 
he  is  supposed  to  know,  and  can  prepare  to  defend  as 
to,  all  damages  that  necessarily  result  from  the  wrong 
done.  Special  damages,  however,  do  have  to  be  set 
out  and  claimed  in  the  complaint  to  the  end  that  the 
defendant,  who  could  not  possibly  in  all  cases  antici- 
pate them,  may  have  proper  notice  of  them,  and  thereby 
have  opportunity  to  prepare  to  meet  at  the  trial  the 
proof  as  to  them. — Lewis  v.  Paull,  et  al.,  42  Ala.  136. 

In  this  case  the  defendant  objected  at  the  trial  to  the 
proof  by  plaintiff  of  the  value  of  the  manure  or  fertil- 
izer that  had  been  distributed  by  plaintiff  over,  prep- 
aratory to  pitching  a  crop  on,  the  land  submerged  by  the 
overflows  complained  of,  and  which  as  a  result  of  the 
overflowed  condition  of  said  land,  were  lost  and  ren- 
dered valueless  to  the  plaintiff,  who  was  lessee  for  that 
year  of  the  lands.  The  objection  was  based  upon  the 
theory  that  these  were  special  damages,  and  had  not 
been  claimed  in  the  complaint.  They  are,  of  course,  spe- 
cial damages,  but  we  do  not  think  the  objection  to 
the  proof  well  taken;  for  they  are  sufficiently 
claimed,  we  think,  in  the  complaint.  It  alleges, 
among  other  things,  that  plaintiff  was  in  possession 
of  certain  lands  for  the  purpose  of  raising  crops, 
etc.,  "and  that  plaintiff  was  put  to  great  trouble,  incon- 
venience, and  expense  in  or  about  using,  and  his  efforts 
to  use,  said  place  for  the  purposes  aforesaid."    An  alle- 
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^tion,  as  this  was,  that  the  plaintiff  was  put  to  great 
jBxpense  in  or  about  raising  crops,  or  attempting  to  do 
Wy  is  certainly  sufficient,  we  think,  to  convey  to  the  or- 
dinary mind  that  this  expense  came  about  by  and  con- 
sisted in  doing  those  things  which  were  ordinarily,  cus- 
tomarily, and  reasonably  required  by  the  ends  of  good 
husbandry.  It  is  common  knowledge  that  among  the 
practically  essential  requisites  to  raising  good  crops,  or 
to  a  proper  attempt  to  do  so,  is  the  preparation  of  the 
soil  by,  among  other  things,  distributing  over  the  land 
manures  or  fertilizers  for  the  purpose  of  supplying  in 
plant  food  those  elements  of  it  wherein  the  natural  soil 
is  deficient.  The  allegation,  we  think,  was  therefore 
sufficient  to  authorize  proof  of  the  value  of  the  fertil- 
lizers  distributed. — B.  R,  L.  &  P.  Co,  v.  Brown,  150  Ala. 
330,  43  South.  342 ;  Boston,  etc.,  v.  Shanly,  107  Mass. 
568;  /t;e5  v.  Williams,  50  Mich.  100,  15  N.  W.  33;  B'ham 
So.  R.  ie.  Co.  V.  Cuzzart,  133  Ala.  268,  31  South.  979. 

The  question  propounded  by  defendant's  counsel  to 
plaintiff,  when  on  the  stand  as  a  witness  in  his  own  be- 
half, to  wit,  "If  he  [plaintiff]  did  not  leave  the  place 
because  he  was  delinquent  in  his  rents  and  forfeited  his 
contract  by  reason  thereof,"  was  properly  not  allowed 
over  objection  of  plaintiff's  counsel.  Whatever  motives 
or  reasons  may  have  prompted  plaintiff  to  leave  the 
place  could  not  have  deprived  him  of  the  right  to  re- 
cover the  damages,  if  any,  he  sustained,  before  leaving 
the  place,  from  defendant's  wrongful  act,  if  such  it  was, 
in  causing  the  place  to  be  overflowed  with  water. 

The  two  questions  propounded  by  defendant  to  the 
defendant's  witness  Randolph,  and  not  permitted  over 
objection  of  plaintiff's  counsel,  are  made  the  basis  here 
of  only  one  assignment  of  error.  The  rule  is  that  if 
either  of  the  questions  was  properly  disallowed,  then 
the  assignment  of  error  must  fail,  though  the  other 
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question  was  improperly  disallowed.  To  say  the  least, 
the  questions  were  each  leading,  and  the  lower  court 
cannot  be  put  in  error  for  not  permitting  them  over  the 
objection  of  plaintiff's  counsel. 

We  find  no  error  in  the  record,  and  the  case  is  af- 
firmed. 

Affirmed. 

ON  APPLICATION  FOR  REHEARING. 

In  the  original  opinion  we  held  that  the  allegation  in 
the  complaint  that  "plaintiff  was  put  to  great  trouble, 
inconvenience,  and  expense  in  or  about  using  and  his 
efforts  to  use  said  place  for  the  purposes  aforesaid," 
raising  a  crop,  was  a  general  allegation  of  special  dam- 
age in  that  particular  broad  enough  to  allow  proof,  as 
an  item  of  such  expense,  of  the  value  of  fertilizers 
bought  and  distributed  by  plaintiff  over  the  place  for 
the  purpose  of  raising  a  crop  thereon.  We  do  not  wish 
now  to  depart  from  that  construction  of  the  compre- 
hensiveness of  that  language. — 16  Ency.  PI.  &  Pr.  p. 
390,  and  cases  cited  in  notes;  Knapp  v.  8ioux  City  R. 
Co.,  71  Iowa,  41,  32  N.  W.  18;  Fox  v.  Chicago  R.  Co,,  86 
Iowa,  368,  53  N.  W.  259,  17  L.  R.  A.  289.  A  defendant 
can  well  protect  himself  against  possible  surprise  at 
the  trial  by  demanding  of  plaintiff  in  advance  a  bill  of 
particulars  of  the  items  of  damage  embraced  within 
such  general  averments. — Mobile  &  Bir,  R.  Co.  v. 
Worthingtan,  95  Ala.  598,  10  South.  839;  16  Ency.  PI. 
&  Pr.  408;  3  Ency.  PI.  &  Pr.  523,  and  cases  cited  in 
notes. 

However,  we  are  convinced  now  that  we  erred  in  the 
original  opinion,  not  in  the  construction  of  the  compre- 
hensiveness of  the  allegation  mentioned,  but  in  assum- 
ing that  the  allegation  had  reference  to  expenses  in- 
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curred  by  plaintiff  in  preparing  the  land  for  cultivation 
before  the  overflow  complained  of,  and  which  were  ren- 
dered valueless  as  a  result  of  the  overflow ;  whereas  up- 
on proper  analysis  of  the  complaint  it  appears  that  this 
allegation  undoubtedly  has  reference  to,  and  seeks  to, 
claim  damages  for  such  expenses  as  were  incurred  or 
sustained  by  plaintiff  in  such  preparation  after  said 
overflow  and  as  a  proximate  consequence  thereof.  The 
expense  for  the  fertilizers  antedated  the  overflow,  and 
was  not,  therefore,  one  of  the  consequences  of  it.  Hence, 
the  allegation  referred  to  did  not  embrace  such  expense, 
and  was  not  sufficient  to  permit  proof  of  the  value  of 
such  fertilizers  destroyed  by  the  overflow,  and  the  lower 
court  erred  in  allowing  such  proof.  To  this  extent  only, 
the  original  opinion  is  modified. 

Rehearing  is  granted,  and  for  the  error  pointed  out 
the  cause  is  reversed  and  remanded. 

Reversed  and  remanded. 


8nttou  V.  City  of  Bessemer. 

Damage  from  Defective  Street. 

(Decided  January  21,  1913.    60  South.  954.) 

Municipal  Corporation:  Streets;  Dedication;  Acceptance. — 
Where  there  was  evidence  that  the  city  had  exercised  its  charter 
powers  to  grade,  Improve  and  repair  a  street  on  which  the  injury 
occurred,  it  was  error  to  direct  a  verdict  for  the  city  under  a  charter 
provision  thereof  that  it  should  not  be  liable  for  a  failure  to  exer- 
cise its  powers  to  open,  alter  and  improve  streets,  although  the 
place  of  the  injurj'  was  within  an  open  way  on  which  was  posted 
a  notice  that  it  was  the  private  property  of  a  railroad. 

Appeal  from  Jefferson  Circuit  Court. 
Heard  before  Hon.  John  C.  Pugh. 
Action  by  Lucy  Sutton  against  the  city  of  Bessemer 
for  damages  for  injuries  received  from  a  defect  in  one 
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of  the  streets.    Judgment  for  defendant  and  plaintiff 
appeals.    Reversed  and  remanded. 

Mathews  &  Mathews,  for  appellant.  The  city  is 
liable  for  injuries  resulting  from  its  absolute  and  corpo- 
rate duty  to  keep  its  streets  in  repair  and  free  from  ob- 
struction.— Campbell  v.  Montgomery,  53  Ala.  527; 
Woodruff  V.  Stewart,  63  Ala.  212 ;  Lord  v.  MohUe,  113 
Ala.  360;  Montgomery  v.  Brantley,  159  Ala.  230;  28 
Cyc.  854.  Under  the  evidence  in  this  case,  the  city  rec- 
ognized this  highway  as  one  of  its  streets,  as  it  appears 
that  it  had  exercised  its  corporate  power  to  open,  grade, 
etc. — 28  Cyc.  1348.  The  court  erred,  therefore,  in  giv- 
ing the  aflarmative  charge. — McCormick  Co.  v.  Lowe, 
151  Ala.  315;  C,  M.  d  8.  Co.  v.  Bingham,  169  Ala.  554; 
Bessemer  v.  Jones,  169  Ala.  481. 

G.  F.  GoODWYN,  and  L.  H.  Etheridgb^  for  appellee. 
Under  its  charter  and  under  the  influence  of  City  of 
Bessemer  v.  Carroll,  154  Ala.  506,  the  action  of  the 
court  in  directing  a  verdict  for  defendant  was  entirely 
proper.  A  part  of  the  charter  referred  to  above  was  not 
repealed  by  the  municipal  code. — 28  Cyc.  240,  244  and 
245. 

I^ELHAM,  J. — The  general  aflBrmative  charge  in  this 
case  was  given  in  behalf  of  the  defendant,  on  the  the- 
ory, it  seems,  that  the  municipality  was  not  liable  for 
the  injuries  complained  of  because  of  the  exemption 
from  liability  granted  by  subdivision  29  of  section  15  of 
the  charter. — Local  Laws  of  Jefferson  County,  p.  71. 

The  appellant  cites  and  relies  on  City  of  Bessemer  v. 
Carroll,  154  Ala.  506,  45  South.  419,  construing  this  sec- 
tion of  the  charter  on  the  proposition  of  the  negation  of 
the  city's  liability. 
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•  ^hetfe  lis  a. marked  dissiinilarity  between  the  case  a$ 
pre^hted  in  tbis  record  and  the  case  last  above  cited'j 
In  the  case  of-  Bessemer  D.  Carroll,  supra,  thfe  opinions 
was  based  on  the  undispnted  evidence  showing  "that 
the  avenue  upon  which  thie  plaintiff  was  injured  was 
established  by  the  land  company  prior  to  defendant'^ 
existence,  and  that  defendant  has  never  exercised  or  at- 
tempted to  exercise  any  of  the  powers  conferred  by  im- 
proving it,"  etc.  There  is  no  such  undisputed  evidence 
in  this  case.  On  the  contrary,  we  are  not  informed  any- 
thing about  the  land  company  except  in  appellee's  brief, 
and  the  evidence  set  out  in  the  bill  of  exceptions,  to 
which  alone  we  must  look  for  the  facts,  has  a  decided 
tendency  to  show  that  the  city  had  undertaken  to  exer- 
cise the  power  conferred  oil  it  by  its  charter  by  assum- 
ing control  over  the  street  or  sidewalk  in  question. 

The  witness  Lucy  Sutton,  the  plaintiff,  testified  that 
the  place  where  she  was  injured  is  in  one  of  the  public 
streets  of  the  city  of  Bessemer,  where  a  great  many  peo- 
ple travel  upon  and  along  the  street  The  witness  Mary 
Gibbs  testified  that  she  had  seen  the  city  convicts  clean- 
out  out  the  gutter  at  this  place.  The  witness  Messengei^ 
8hat*pe  testified  that  be  had  seen  the  foreman  of  the  city'a 
street  gang  at  work  with  the  street  gang  on  this  street 
at  or  near  the  place  where  the  plaintiff  was  injured,  put- 
ting down  cinders  and  gravel  and  working  the  street. 
The  witness  Alice  Hargrove  testified  that  the  place 
where  the  injury  occurred  was  in  one  of  the  public 
streets  of  the  city,  and  that  it  was  used  by  the  public. 
The  witness  C.  B.  Sutton  testified  that  the  injury  oC- 
curred  in  a  public  street  of  the  city,  used  generally  by 
the  public;  that  he  saw  the  street  foreman  of  the  city, 
with  the  street  gang,  engaged  in  repairing  the  foot- 
bridge where  plaintiff  was  injured,  the  next  morning  af- 
ter the  injuries   were  received;   that  the  street  was 
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graded  and  the  sidewalk  built  by  the  city ;  and  that  he 
had  seen  the  street  gang  at  work  on  the  street  and  side- 
walk at  this  point  several  times  before  and  after  the 
plaintiff  was  injured.  In  answer  to  the  interrogatories 
propounded  to  the  defendant  under  the  statute,  the  de- 
fendant stated  that  the  footbridge  was  repaired  by  one 
of  the  city's  employees  shortly  after  the  accident,  but 
subsequently  undertook  to  correct  the  statement  by  an- 
swering that  the  repairs  were  made  by  the  Tennessee 
Coal,  Iron  &  Railroad  Company.  Both  statements, 
however,  were  before  the  jury. 

The  defendant  offered  no  evidence,  and  did  not  un- 
dertake to  rebut  the  tendencies  of  the  plaintiff's  testimo- 
ny going  to  show,  that  the  city  had  exercised  the  power 
conferred  on  it  "to  open,  alter  and  extend,  grade,  cut 
down^  fill  in,  pave,  or  otherwise  alter  and  improve''  this 
street  or  sidewalk  where  the  injury  occurred,  except  to 
show  by  a  cross-examination  of  some  of  the  plaintiff's 
witnesses  that  this  street  ran  through  an  open  way  in  a 
fence ;  that  the  fence  came  up  to  near  the  edge  of  the 
sidewalk  at  about  a  right  angle;  and  that  posted  on  the 
fence  was  a  sign  stating  that  the  road  was  the  private 
property  of  the  Tennessee  Coal,  Iron  &  Railroad  Com- 
pany. Under  this  state  of  the  evidence  it  was  error  to 
give  the  general  affirmative  charge  for  the  defendant, 
for,  under  the  most  favorable  aspect  to  the  defendant,  it 
was  a  question  for  the  jury  to  pass  upon,  as  there  was 
ample  evidence  affording  an  inference  that  the  city  had 
exercised  the  power  conferred  on  it  and  assumed  con- 
trol over  this  street  and  had  established  the  sidewalk  at 
the  place  where  the  plaintiff  was  injured.  "There  is 
nothing  in  this  provision  [negativing  liability]  fairly 
construed  to  exempt  the  city  from  liability  for  estab- 
lishing a  dangerous  or  defective  street  or  sidewalk." — 
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Mayor  and  Aldermen  of  Birmingham  v.  Starr,  112  Ala. 
98,  106,  20  South.  424,  427. 

The  provision  negativing  liability  construed  in  the 
above-cited  case  is  a  similar  provision  to  the  one  under 
consideration  in  this  case.  What  is  true  with  respect  to 
establishing  a  dangerous  or  defective  street  or  sidewalk 
is  equally  true  with  respect  to  maintaining  one  (with 
knowledge,  express  or  implied),  over  which  the  city  had 
assumed  control  or  undertaken  to  exercise  one  of  the 
powers  conferred. 

For  the  error  of  the  court  in  giving  the  general 
charge  for  the  defendant,  the  case  must  be  reversed. 

Reversed  and  remanded. 


Sonthern  Railway  Company  v.  Foster. 

Damages  for  Loss  of  Goods. 
(Decided  February  4,  1913.    60  South.  993.) 

1.  Appeal  and  Error;  Finding  of  Court;  Conclusiveness. — WTiere 
the  action  was  tried  by  the  court  without  a  Jury,  its  findings  on  the 
facts  must  be  given  the  same  force  and  effect  on  appeal  as  the 
verdict  of  the  Jury. 

2.  Same;  Uarmless  Error;  Plea. — ^Where  a  defendant  had  the 
benefit  under  the  issues  made  on  the  trial  of  all  the  special  matters 
set  up  in  the  pleas  to  which  demurrers  were  sustained,  the  sustain- 
ing of  such  demurrers  were  not  prejudicial. 

3.  Same;  Review;  Motion  for  New  Trial.— Where  the  bill  of  ex- 
ceptions fails  to  show  proof  in  support  of  the  grounds  alleged  for 
granting  the  motion,  or  that  due  diligence  was  made  to  procure  the 
newly  discovered  evidence  at  the  trial,  and  had  been  unavailing,  the 
court  will  not  review  on  appeal,  the  denial  of  the  motion  for  a  new 
trial. 

4.  Carriers;  Baggage;  Notice  to  Initial  Carrier;  Connecting  Car- 
rier,— Notice  of  the  contents  of  one  of  plaintiff's  trunks  given  to 
the  authorized  agent  of  the  initial  carrier,  selling  a  through  ticket 
over  connecting  lines,,  was  notice  to  the  connecting  carrier  over 
whose  lines  the  initial  carrier  was  authorized  to  contract,  and  did 
sell  the  ticket  by  which  the  connecting  carrier,  through  the  Initial 
carrier  as  its  agent,  contracted  to  transport  plaintiff  and  her  bag- 
gage over  their  lines. 
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:6.-iSdine,'  J^ahWy]  of  Conn^cHng  Ciwrfer.*— Whe.rfe  the  plaintiS; 
when  buying  a  through  ticket  from  the  agent  of  an  Initial  parrler  aur 
thorlzed  to  sell  transportation  over  connecting  lines,  notified  the 
duly  authorlzea>  baggage  agent  of  the  initial  carrier  that  one  of 
plalntlflf*8  trunks  contained  merchandise  and  tools,  and  such  trunk 
was  accepted  by}  suibh  agent  and  checked  as  baggage,  and  lost  in 
transpprtft.tipn-  by  the  connecting  carrier,  plaintiff  was  entitled  to 
recover  jfrom  the  connecting  carrier  the  value  of  the  tmnk  and  its 
cOhtents,  although  it  did  not  contain  personal  baggage. 

Q.  8€^msi  lAahUity  for  Lo8». — ^A  carrier's  liability  for  loss  of  a 
passen^er^s  baggage  is  that  of  a  carrier  of  goods  for  hire,  through 
the  carrier  transports  the  baggage  as  an  incident  to  the  carrlag** 
of  the  passenger.       . 

7.  Same. — The  carrier's  liability  being  that  of  an  insurer,  It  was. 
liable  for  the  loss  of  plaintlfTs  trunk  while  in  Its  possession  as  a 
carrier,  for .  transportation. 

8.  Same; .  Burden  of  Proo/.— Where  there  was  proof  of  the  re- 
ceipt by  defendant  "for  transportation  under  a  through  contract  of 
plaintiff's  trunk,  and  its  loss,  the  burden  Was  cast  on  defendant  to 
acquit  itself  of  negligence. 

9.  Same;  Evidence, — Where  the  connecting  carrier,  the  defendant, 
accepted  one  of  plaintiff's  trunks  for  transportation,  pursuant  to  a 
through  contract  for  the  transportation  of  plaintiff  and  its  baggage, 
and  the  baggage  was  lost  while  in  defendant's^  control,  the  fact  that 
the  baggage  was  not  carried  on  the  same  train  with  plaintiff,  but 
without  her  knowledge  and  consent  or  fault,  was  detained  in  transit 
by  an  intermediate  carrier,  and  failed  to  follow  the  route  called 
for  by  plaintiff's  ticket,  was  not  material. 

Appeal  from  Lauderdale  Circuit  Court. 

Heard  before  Hon.  C.  P.  Almon,  . 

Action  by  Bessie  Foster  against  the  Southern  Rail^ 
way  Company  for  loss  of  baggage.  Judgment  for  plain- 
tiff and  defendant  appeals.    Affirmed. 

C.  E.  Jordan,  for  appellant.  Merchandise  or  other 
valuables  are  not  baggage  although  carried  in  trunks 
of  passengers.— 3  Hutchison  on  Carriers,  sees.  1242- 
i249;  0.  of  Ga.  v,  Joseph,  125  Ala.  313;  102  Am.  St. 
Rep.  316;  148  U.  S.  627.  By  tendering  something  which 
is  not  baggage,  as  baggage,  the  passenger  practices  a 
fraud  on  the  carrier. — So.  Ex.  Co.  v.  Owen,  146  U.  8. 
412;  148  U.  S.  627;  56  Am.  Dec.  4!20;  58  N.  E.  813.  To 
support  trover,  there  must  be  proof  of  a  tortious  act,  as 


Digitized  by 


Google 


Tigvi  TM  of:  ALABAMA;--: 

of  duties. — Davis  v.  Hurt,  114  Ala.  ^i^i6;'^6otlingv, 
Kirhy,  90  Ala.  215.  Trover  will  Dot  lie  for  bare  Don- 
delivery  of  godds  xmless  in  possession  of  the  carrier  knd 
he  refnseii  to  deliver,  nor  will  it  lie  for  goods  lost  or 
stolen  by:  the  carrier's  hegligencei-i-iil.  dS  TiR.  R,  Co. 
V.  Kidd,  35  Ala.  209;  A.  d  A.  R.  R.  Go:  h.Ledhetter,  92 
Ala.  326;  L.dN.v.Scheinert,  156  Ala.  411.'  A  carrier 
occupies  the'  position  with  reference  t6  merchandise 
carried  as  baggage  as  a  bailee  without  hire;  and  is  only 
liable  for  gross  negligence.— jlfdboufne'r.'Ii.  d  N.,  SS 
Ala;  448;  58  If.  E;  813;  148  U.  S.  627;  ^0  Am.  Itep.  667^ 
Only  under  peculiar  circumstances  can  ah  ordinary 
bailee  be  regarded  as  negligent  if  he  employs  ordinary 
diligence. — Seals  v.  Edmondson,  Tl  Ala.  609 ;  So.  Ry.  v. 
Aldridge,  142  Ala.  368: 

S.  W.  Fbiebson^  for  appellee.  Thfe  ami^miients  of  er- 
ror do  not  conform  to  rules  23  and  26/ Supreme  Court 
Practice.  The  first  assignment  is  too  generaly  as  is  the 
2nd  land  4th.— A«ft/orrf  v.  Ashford,  ISftAla.  «31;  Wih 
Hams  v.  Coosa  Mfg.  Co.,  138  Ala;  673.  Noniff  of  the  as- 
signments are  as  definite  and  precise  as  the  law  re- 
quires.— F  err  ell  v.  City  of  OpeK/ca^  144  Ala.  135.  The 
court  wa«  not  in  error  in  refusing  motion  tot  new  trial. 
—McLeodv.  Shelby  Mfg.  Co.,  108  Ala.  83.  No  evidence 
was  offered  in  supp6rt  thereof. ^-(7o66t;-  Malone,  92 
Ala.  630.  Having  received  the  trunk  with  knowledge 
of  its  contents  and  checked  it  in  accordance  with  the 
ticket  purchased,  both  of  which  was  in  the  authority 
of  the  initial  carrier's  agent,  it  became  aiid  waiS  the  duty 
of  defendant  to  transport  and  deliver  the  same. — C.  of 
Oa.  i?.  Joseph,  126  Ala.  318 ;  Hutchison  on  Carriers,  sec. 
678.  The  limitation  of  liability  in  the  ticket  or  bag- 
gage <^heck  is  governed  by  the  same  rule  of  c6nstruction 
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as  is  the  limitation  in  a  bill  of  lading. — M.  d  0.  v.  Hop- 
kins, 41  Ala.  486. 

PELH AM,  J. — The  principal  facts  in  the  case  are 
without  controversy,  and  the  case  was  tried  before  the 
court  sitting  as  judge  and  jury.  The  appellee  purchased 
a  second-class  passenger  ticket  at  Savannah,  Ga.,  from 
the  Seaboard  Air  Line  Railroad  Company,  entitling  her 
to  transportation  as  a  passenger  over  the  line  of  that 
common  carrier  and  other  connecting  carriers,  includ- 
ing the  appellant  company,  to  the  point  of  her  destina- 
tion, Florence,  Ala.  At  the  time  the  appellee  bought 
her  ticket'  at  Savannah,  she  checked  as  baggage  on  that 
ticket,  as  an  incident  to  her  passage  and  contract  of 
carriage,  two  trunks,  one  of  which  trunks  was  delivered 
to  her  at  Florence  without  damage  or  delay  and  is  not 
involved  in  this  suit.  The  other  trunk  was  never  deliv- 
ered, having  been  lost  in  transit,  and  appellee  brings 
this  action  to  recover  damages  for  its  loss. 

The  only  controverted  fact  arising  on  the  trial  grows 
out  of  the  disputed  question  as  to  whether  or  not  the 
appellee,  at  the  time  she  checked  the  trunk,  informed 
the  initial  carrier's  baggage  agent  at  Savannah,  who 
checked  it,  of  the  contents  of  the  lost  trunk,  and,  as 
the  case  was  tried  by  the  court  without  the  intervention 
of  a  jury,  the  finding  and  conclusion  of  the  court  stands 
as  the  finding  of  a  jury  on  the  controverted  questions  of 
fact. — Winter-Loeh  Grocery  Co.  v.  Muttual  Warehouse 
Co.,  58  South.  807,  and  cases  there  cited.  The  appel- 
lee, as  plaintiff  in  the  court  below,  testified  on  the 
trial  that,  at  the  time  she  checked  the  steamer  trunk 
(the  trunk  lost  being  of  that  description)  at  Savannah, 
she  paid  the  amount  demanded  for  excess  baggage  and 
informed  the  ba^age  agent  of  the  Seaboard  Air  Line 
Railroad  Company,  who  checked  it,  that  the  trunk  con- 


Digitized  by 


Google 


fj  OP  ALABAMA.  491 

(Soatfaflrn  Railway  Company  v.  Foster.] 

tained  hair  and  hair  tools;  that  after  collecting  the 
excess  baggage  and  receiving  notice  of  the  contents  of 
the  trunk  the  defotdant's  agent  accepted  and  checked 
it  as  baggage.  The  plaintiff  was  a  hair  dresser  and 
manicurist,  and  the  articles  in  the  lost  trunk  were  prin- 
cipally articles^  or  tools  of  trade,  used  by  the  plaintiff 
in  connection  with  her  business,  or  merchandise  (hair) 
kept  by  her  for  sale  or  use  in  connection  with  her  said 
business.  The  baggage  agent  was  not  examined  as  a 
witness  on  the  trial,  but  two  of  the  defendant's  agents 
or  employees  testified  that  the  plaintiff,  when  being  in- 
terrogated by  them  with  reference  to  the  lost  trunk, 
stated  that  she  had  not  informed  the  baggage  agent  of 
the  contents  of  the  trunk  at  the  time  of  checking  it 
The  judge  sitting  as  a  jury  determined  this  issue  of  fact 
in  favor  of  the  plaintiff,  as  is  shown  by  the  rulings  of 
the  court,  and  that  question  is  to  be  considered  in  pass- 
ing on  the  questions  presented  on  this  appeal,  under 
the  rules  governing  the  consideration  of  such  questions 
by  the  reviewing  court,  as  a  fact  established  by  the  evi- 
dence. 

The  notice  of  the  contents  of  the  trunk  given  by  the 
passenger  to  the  authorized  agent  of  the  carrier  at  Sa- 
vannah selling  the  through  ticket  was  notice  to  the  con- 
necting carriers,  over  whose  lines  the  initial  carrier  was 
authorized  to  contract  for  and  sell,  and  did  contract 
for  and  sell,  the  ticket  by  which  the  connecting  roads, 
through  the  initial  carrier  as  their  agent,  contracted  to 
transport  the  plaintiff,  and  the  plaintiff's  baggage  ac- 
cepted by  that  carrier,  over  their  lines.  The  company 
selling  and  contracting  for  through  transportation  over 
different  lines  generally  stipulates  in  the  contract  of 
passage  that  it  is  acting  as  agent  of  the  other  com- 
panies, and,  in  the  absence  of  a  special  contract  to  the 
contrary,  it  is  the  agent  in  the  transaction  of  the  sev- 
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eral  compdiiies  rover  whose  lines  the  tiansportiatidff  id 
sold,  arid  they  aire  bound  by  the  acts  of  such  ngedt  act* 
ing  within  the  line  and  scope  of  the  agent'is  atithbritj^ 
in  selling  tickets  and  accepting  passengers  and  baggage 
for  transportation  over  their  respective  lines.— Wo/;f 
V.  Cen.  R.  Co.,  68  Oa.  538,  45  Am.  Rep.  501.  If  the  act 
of  the  baggage  agent  in  accepting  the  trunk  as  baggage 
with  knowledge  of  its  contents  would  make  the  initial 
carrier  selling  the  ticket  liable  for  the  kind  of  alleles 
contained  in  the  trunk,  then  the  severar  companies  over 
whose  lines  the  agent  of  the  initial  carrier  6old  the 
through  transportation  would  also  be  charged  with 
knowledge  or  notice  of  the  contents  of  t&e  trunk  and 
equally  liable  in  thib  respect,  for  the  agents  of  the  ini* 
tial  carrier  acted  as  the  agents  of  each  of  the  connecting 
carriers  in  selling  and  contracting  with  the  plaintiff  for 
through  transportation  over  the  lines  of  such  connect- 
ing carriers  and  in  accepting  and  checking:  her  baggage, 
and  knowledge  of  the  contents  of  the  trunk  by  the  agent 
would  be  notice  to  the  principal. — Kelly  v.  Burke,  132 
Ala.  235,  31  South.  512;  Phoenix  Co.  v.  Copeland,  8Q 
Ala.  551,  6  South.  143,  4  L.  R.  A.  848;  T&rrp  v.  Bank, 
99  Ala.  566;  13  South.  149. 

The  defendant,  then,  having  had  notice  through  its 
agent,  the  duly  authorized  baggage  agent  of  the  initial 
carrier,  that  sold  the  ticket  entitling  the  plaintiff  to 
through  passage  and  transportation  of  herself  and  bag- 
gage over  its  railroad  as  an  intermediate  ciarrier,  that 
the  trunk  contained  the  articles  in  question,  and  such 
agent  having  accepted  the  trunk  and  checked  the  same 
as  baggage  with  knowledge  of  its  contents,  the  plaintiff 
would  be  entitled  to  recover  for  the  loss  of  such  articles, 
although  they  were  not  what  are  generally  known,  des- 
ignated, and  regarded  as  the  personal  baggage  of  a  pas- 
senger, but  consisted  of  merchandise  or  other  articles. — 


Digitized  by 


Google 


7.}i  OF  ALABAMA.  49S 

{[Southern  Railway  Ck>mpany  y..  Foster.] 

8t.  L.  d  8.  F.  R.  R.  Co.  v.  Li%,  1  Ala.  App.  320,  55 
South.  ^7;  Strauss  v.  WaJxish,  St.  L.  &  P.  Ry,  Co.  (C. 
C.)  17  Fed.  209;Vaco6«  v.  Tutt  (C.  C.)  33  Fed.  412; 
Stoneman  v.  Erie  Ry.  Co.,  52  N.  Y.  429;  Perley  v.  R.  R. 
Co.,  65  N.  Y.  374;  Rider  v.  Ry.  Co.,  14  Mo.  App.  529; 
Bowler  d  Burdict  Co.  v.  R.  R.  Co.,  10  Ohio.  Cir.  Ct  R. 
272;  Oakes  v.  N.  P.  R.  R.  Co.,  20  Or.  392,  26  Pac.  230, 
12  L.  R.  A.  318,  23  Am.  St.  Rep.  126;  Texas  d  Pac.  Ry. 
Co.  V.  Capps,  2  WiWson,  Civ.  Gas.  Ct.  App.  §34;  Ft. 
Worth  d  R.  O.  Ry.  Co.  v.  Rosenthal  Millinery  Co.,  (Tex. 
Civ.  App.)  29  S.  W.  196. 

The  evidence  is  without  coDflict  that  the  trunk  was 
accepted  as  baggage,  checked,  and  taken  into  custody 
by  the  initial  carrier  on  the  plaintiff's  ticket  entitling 
her  to  ride  as  a  passenger  over  the  defendant's  railroad 
as  an  intermediate  carrier  to  the  point  of  her  destina- 
tion. It  is  also  shown  without  conflict  in  the  evidence 
that  the  defendant  carrier  received  the  trunk  from  a 
connecting  carrier  while  the  trunk  was  in  transit  and 
failed  to  deliver  it  to  the  next  connecting  carrier,  or  to 
the  plaintiff.  In  fact,  it  is  shown  by  the  agreed  state- 
ment of  facts  introduced  on  the  trial  that  the  defendant 
company,  an  intermediate  carrier,  received  the  trunk 
while  en  route  to  its  destination,  and  that  it  was  lost, 
or  stolen,  while  in  the  custody  and  care  of  the  defend- 
ant or  its  agent  at  Tuscumbia,  Ala. ;  having  been  taken 
from  the  platform  of  the  depot  at  that  place  by  some 
unknown  person. 

While  the  carrier  transports  the  baggage  of  a  pas- 
senger as  an  incident  of  the  carriage,  its  liability  for 
the  loss  of  the  personal  baggage  of  the  passenger  deliv- 
ered to  and  taken  possession  of  by  it  is  that  of  a  com- 
mon carrier  of  goods.  See  cases  cited  in  Cyc,  under 
the  title  of  Carrier,  p.  662,  note  4. 
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The  fact  that  the  baggage  was  not  carried  on  the  same 
train  with  the  passenger,  and  was  without  her  knowl- 
edge  or  fault  deviated  while  in  transit  by  some  interme- 
diate carrier  and  failed  to  follow  the  exact  routing 
called  for  by  the  plaintiflf's  ticket,  is  immaterial  when 
the  evidence  shows,  as  it  does  in  this  case,  without  con- 
flict, that  the  defendant,  as  a  connecting  intermediate 
carrier  for  the  purpose  of  fulfilling  the  contract  of  car- 
riage over  its  line  as  such  connecting  carrier,  actually 
received  the  baggage  while  in  transit  under  the  contract 
for  through  transportation,  and,  while  undertaking  the 
continuous  transportation  of  the  baggage  under  the  con- 
tract as  such  intermediate  carrier,  failed  to  perform  the 
contract  without  fault  of  the  plaintiff. — Wilson  v.  C.  d 
O.  R.  R.  Co.,  62  Va.  654 ;  Western  Ry.  of  Ala.  v.  Hart, 
et  al,  160  Ala.  599,  49  South.  371.  Proof  of  the  loss  of 
the  trunk  after  its  receipt  by  the  defendant  cast  the 
burden  of  proof  upon  the  defendant  of  acquitting  itself 
of  negligence. — C.  of  Oa.  Ry.  Co.  v.  Jones,  150  Ala.  379, 
43  South.  575,  9  L.  R.  A.  (N.  C.)  1240,  124  Am.  St. 
Bep.  71.  In  this  case  the  facts  show  that  it  was  stolen 
from  its  possession,  while  its  custody  was  that  of  a  car- 
rier and  its  liability  that  of  an  insurer.  The  demurrers 
aimed  at  the  first  three  counts  of  the  complaint  are  man- 
ifestly not  well  taken,  and  the  assignments  of  error  di- 
rected at  the  rulings  on  these  demurrers  are  too  general 
to  be  considered. — Ferrell  v.  City  of  0peli1c4i,  144  Ala. 
135,  39  South.  249;  Williams  v.  Coosa  Mfg.  Co.,  138 
Ala.  673,  33  South.  1015. 

The  same  is  true  with  respect  to  the  assignment  of 
error  going  to  the  court's  rulings  on  the  plaintiff's 
demurrers  to  the  defendant's  various  pleas.  Besides, 
these  rulings,  if  erroneous  (and  we  do  not  think  they 
are),  would  be  without  injury,  as  the  defendant  is 
shown  to  have  had  the  benefit  of  all  the  special  matters 
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set  up  in  the  pleas  to  which  demurrers  were  sustained 
under  the  issues  made  upon  the  trial. 

The  court's  rulings  on  the  evidence  are '  free  from 
error.  From  what  we  have  said  it  will  be  seen  that  it 
was  entirely  proper  to  admit  evidence  of  the  loss  and 
value  of  the  articles  in  question  in  view  of  the  testimony 
of  the  plaintiff  that  she  had  informed  the  agent  who 
checked  the  baggage  on  the  through  ticket  that  the 
trunk  contained  such  articles. 

There  was  no  error  in  the  judgment  rendered  by  the 
court.  The  evidence  supported  the  judgment  on  the 
counts  of  the  complaint  seeking  a  recovery  for  failure 
to  deliver  baggage  received  by  it  as  a  common  carrier, 
to  which  counts  the  judgment  was  referable. 

The  motion  for  a  new  trial  was  without  merit. — M. 
&  0.  R.  R.  Co.  V.  Hopkins,  41  Ala.  486,  94  Am.  Dec.  607; 
So.  Ex.  Go.  V.  Ovyens,  146  Ala.  412,  41  South.  752,  8  L. 
R.  A.  (N.  S.)  369,  119  Am.  St.  Rep.  41,  9  Ann.  Cas. 
1143.  Nor  does  the  bill  of  exceptions  show  that  proof 
in  support  of  the  allegations  set  out  as  grounds  for 
granting  the  motion  was  adduced  on  the  hearing  of  the 
motion,  or  that  any  showing  was  made  that  due  dili- 
gence to  procure  the  testimony  had  been  unavailingly 
used. 

No  error  appears,  and  the  judgment  of  the  court  ap- 
pealed from  will  be  affirmed. 

Affirmed. 
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LoutsvUle  &  Nai^hville  Kailroad  Co. 
V.  Shepherd. 

Damage  to  Live  Stock. 

(Decided  November  14,  1912.     Rehearing  deuled  January  13,  1913. 
61  South.  14.) 

1.  Carriers;  Live  Stock;  Special  Contract;  Care. — A  carrier  of 
live  stock  may  make  a  si)ecial  coutract  with  the  shipper,  whereby 
the  shipper  assumes  the  duty  of  guarding  the  stock  against  such 
risk  as  might  be  incurred  by  a  lack  of  proper  bedding  in  the  car. 

2.  Same;  Pleas;  Performance. — A  plea  alleging  that  the  animals 
were  shipped  under  a  special  contract,  in  consideration  of  a  reduced 
rate,  by  which  plaintiff  agreed  at  his  own  expense  to  provide  such 
bedding  or  other  suitable  appliances  in  the  car  as  would  enable  the 
animals  to  stand  securely  on  their  feet,  and  that  plaintiff  failed  to 
provide  such  bedding  and  the  animals  were  injured  by  reason 
thereof,  cannot  b6  construed  as  alleging  a  guaranty  by  the  shipper 
that  the  animals  would  stand  securely  while  in  the  car  without  ref- 
erence to  violent  shocks  or  rough  usage,  to  which  they  might  be 
exposed  by  the  negligent  handling  of  the  train. 

3.  Same;  Breach  of  Contract. — A  plea  that  under  the  special  con- 
tract of  shipment  plaintiff  agreed  to  furnish  suitable  bedding  or 
other  ap])liances  to  enable  the  animals  to  stand  securely  in  the  car, 
and  that  they  were  injured  by  plaintiff's  failure  to  do  so,  should 
have  alleged  further  that  defendant's  negligence  did  not  contribute 
to  the  result  and  was  subject  to  demurrer  pointing  out  that  defect. 

4.  Same. — A  plea  alleging  that  plaintiff's  cattle  were  injured  by 
reason  of  being  weak,  overloaded,  suffocation,  heat,  fright  or  vicious- 
ness,  within  the  provisions  of  the  shipping  contract  exempting  the 
carrier  from  liability  or  injury  so  caused,  should  allege  further 
that  defendant's  negligence  in  transporting  the  stock  did  not  con- 
tribute to  .the  injury  and  failing  to  do  so  was  subject  to  demurrer. 

5.  Same;  Notice  of  Claim;  Time;  Waircr. — Where  dpfendant 
carrier  denied  any  right  of  plaintiff  to  look  to  it  for  damages  for 
injury  to  plaintiff's  cattle,  for  the  reason  that  plaintiff  had  no 
contract  with  defendants,  such  denial  was  inconsistent  with  an 
intention  on  defendant's  part  to  recognize  any  contractual  liability  to 
plaintiff,  even  if  the  stipulations  for  notice  were  complied  with, 
and  was  hence,  a  waiver  of  a  compliance  by  plaintiff  with  such 
stipulation  as  to  notice. 

0.  Same:  Notice;  Pleading;  Replication. — Where  the  action  was 
for  injury  to  live  stock  in  transit,  and  the  plea  was  failure  to  com- 
ply with  the  requirements  of  the  shipping  contract  as  to  notice  to 
the  carrier  of  the  claim,  a  replication  averring  that  within  the  time 
allowed  by   the  contract  plaintlflTs  agent   made  a  claim   upon  the 
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defendant,  and  that  the  defendant  denied  any  liability  for  the  rea- 
son that  plaintiff's  remedy  was  against  the  initial  carrier,  such 
rei>]lcation  was  good  as  against  demurrer  that  it  did  not  show  that 
notice  was  given  to,  and  a  denial  of  liability  made  by  an  agent 
authorized  l)y  the  terms  of  the  shipping  contract  to  bind  defendant. 

7.  Same;  TertMinal  Carrier;  Acceptance;  Evidence. — Where  the 
action  was  against  a  terminal  carrier  for  injuries  to  live  stock,  evi- 
dence that  it  had  been  the  carrier's  general  practice  not  to  receive 
cnttle  from  a  connecting  carrier  without  making  objection  if  any 
of  the  cnttle  were  injured,  and  that  the  car  In  question  was  accept- 
ed without  objection,  was  competent  to  show  that  the  cattle  had 
not  sustained  apparent  Injury  when  received  by  the  terminal  carrier. 

8.  Same;  Plea;  Burden  of  Proof. — ^Where  the  plea  was  that  It  was 
the  duty  of  the  shipper  to  give  notice  in  writing  of  his  claim  to  some 
officer  of  defendant,  or  Its  nearest  station  agent,  before  the  stock 
was  removed,  and  that  the  shipper  failed  to  comply  therewith,  and 
the  rei)llcatlon  set  up  a  waiver  on  which  defendant  joined  Issue, 
the  burden  was  on  defendant  to  establish  the  plea. 

0.  Same;  Stipulations;  Waiver;  I mst ructions. — A  charge  asserting 
that  only  an  officer  of  defendant,  or  the  nearest  station  n^ent  to 
the  stock  yards  where  the  cattle  were  unloaded,  had  authority  to 
waive  the  provision  for  notice  of  Injury  under  the  stli)ulntions  and 
provisions  of  the  contract  of  shipment  was  properly  refused  as 
involving  the  untenable  proposition  that  the  existence  of  such  a 
contract  deprived  the  carrier  of  the  right  to  waive  the  require- 
ments as  to  notice  of  loss  or  Injury  by  the  act  of  any  duly  author- 
ized representative  other  than  those  specified  In  the  contract. 

10.  Appeal  and  Error;  Harmless  Error;  Evidence. — Where  evidence 
of  convei-j^allon  with  defendant's  agent  was  admitted  without  proof 
of  the  agent's  authority  to  act  In  the  transaction,  any  error  was 
cured  by  evidence  subsequently  introduced  to  prove  that  the  agent 
had  authority  to  represent  and  speak  for  the  defendant  In  the 
matter  in  controversy. 

11.  Same:  Itnicir;  Questions  Presented. — Where  a  charge  is  hypo- 
tbesized  upon  tbe  existence  of  a  fact  of  which  there  Is  no  evidence 
in  tbe  bill  of  exceptions,  the  trial  court  cannot  be  put  In  error  for 
refusing  It. 

12.  Cliarfje  of  Court;  Covered  hy  Those  (liven. — It  Is  not  error  to 
refuse    charges    sulstantially    covered    by    wTltten    cbarges    given. 

i;j.  Same;  Assuming  Facts. — Charges  which  assume  facts  of  which 
there  Is  no  evidence  or  concerning  which  there  is  a  material  con- 
flict, are  properly  refused. 

Appeal  from  Birmingham  City  Court. 

Heard  before  Hon.  Charles  A.  Senn. 

Action  by  H.  H.  Shepherd  against  the  Louisville  & 
Nashville  Railroad  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

32  CA 
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The  complaint  contains  three  counts,  alleging  dam- 
ages to  certain  cattle  while  being  shipped  by  freight, 
owing  to  the  negligence  of  the  defendant.  The  second 
plea  sets  up  the  condition,  as  a  right  to  recover  any 
damages  for  loss  or  injury,  that  the  owner  or  person  in 
charge  shall  give  notice,  in  writing,  of  his  claim  thereof 
to  some  officer  of  the  delivering  road,  or  its  nearest  sta- 
tion agent,  before  said  stock  is  removed,  etc.  Plea  A 
sets  up  a  release  from  any  loss  or  damage  or  deprecia- 
tion which  said  animals,  or  any  of  them,  might  suffer 
in  consequence  of  being  weak,  overloading,  suflEocation, 
heat,  fright,  viciousness,  being  injured  by  fire,  or  other 
causes,  which  shall  not  affirmatively  appear  to  have 
been  caused  by  the  negligence  of  the  defendant,  and 
avers  that  said  animals  received  their  alleged  injuries 
by  reason  of  being  weak,  or  overloading,  suffocation, 
heat,  fright,  or  viciousness. 

The  following  charges  were  refused  to  the  defendant: 

(1)  "If  you  believe  from  the  evidence  that  the  plain- 
tiff failed  to  give  the  notice  of  his  claim  for  damages, 
as  required  by  the  stipulation  or  provision  set  out  in 
the  second  plea  of  the  defendant,  or  to  its  nearest  sta- 
tion agent  to  said  stockyard,  in  accordance  with  the 
stipulations  or  provisions  set  out  in  said  plea,  you  will 
find  for  the  defendant  under  the  second  count  of  the 
complaint." 

(2)  Same  as  1  as  applicable  to  the  first  count. 

(16)  "I  charge  you  that,  unless  you  are  reasonably 
satisfied  from  the  evidence  that  the  plaintiff's  agent, 
Neal,  had  the  conversation  regarding  said  cattle  with 
the  employee  or  employees  of  the  defendant  before  the 
dead  cow  was  removed  from  the  place  of  delivery,  you 
cannot  find  for  the  plaintiff  under  the  first  count  of  the 
complaint." 

(18)  Same  as  16  as  applicable  to  the  second  count. 
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(13)  "You  cannot  award  plaintiff  any  damages  for 
the  cow  that  died  Sunday  morning." 

(7)  "If  you  believe  from  the  evidence  that  defend- 
ant's assistant  yardmaster  visited  Twenty-Seventh 
street  transfer  track  about  10  o'clock  on  the  night  of 
November  21st,  for  the  purpose  of  ascertaining  whether 
or  not  said  cattle  were  there,  and  they  were  not  there 
at  the  time,  and  that  they  were  removed  from  said  track 
about  midnight  of  said  night  and  taken  as  quickly  as 
practicable  under  the  circumstances  to  said  stockyard, 
and  were  not  so  handled  while  being  so  taken  as  to 
cause  any  of  said  cattle  to  be  injured,  you  will  find  for 
the  defendant." 

(8)  "If  you  believe  from  the  evidence  that  the  cattle 
received  the  alleged  injury  by  reason  of  their  own  nat- 
ural viciousness  and  propensities,  you  should  find  for 
the  defendant." 

(9)  Practically  the  same  as  8. 

(12)  "Only  an  officer  of  defendant,  or  its  nearest 
station  agent  to  said  stockyard,  had  authority  to  waive 
the  stipulations  or  provisions  set  out  in  the  second  plea 
of  defendant." 

Tillman^  Bradley  &  Morrow,  and  John  S.  Stone, 
for  appellant.  The  court  erred  in  sustaining  demurrers 
to  special  plea  D. — E,  T.  V.  &  G.  v,  Johnson,  75  Ala. 
603;  O.  R.  &  B,  Co,  v.  SwifAa,  85  Ala.  50;  L,  d  N,  v. 
Grant,  99  Ala.  328;  20  N.  Y.  232;  42  Am.  Rep.  81.  On 
the  same  authorities,  the  court  erred  in  sustaining  de- 
murrers to  plea  A.  Counsel  discuss  other  assignments 
of  error  relative  to  pleading,  but  without  further  cita- 
tion of  authority.  They  insist  that  it  would  have  been 
competent  to  show  the  market  value  of  the  cows  had 
they  l)een  transported  in  the  proper  manner,  under 
proper  conditions,  and  within   a   reasonable  time,   but 
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that  the  question  as  to  value  in  the  manner  in  which  it 
was  asked  was  subject  to  the  objections  interposed. — 
R.  &  D.  R.  R,  Co.  V.  Trousdale,  99  Ala.  394.  The  court 
was  in  error  in  permitting  a  custom  of  defendant  to  be 
shown,  as  to  the  reception  of  cattle.  The  charges 
requested  by  defendant  should  have  been  given. — L.  d 
N.  R,  R,  Co.  V.  Landers,  135  Ala.  508. 

Habsh^  BEDD0V7  &  FiTTS^  for  appellee.  The  demur- 
rers to  plea  B  were  properly  sustained. — So.  Ex.  Co.  v. 
Owen,  146  Ala.  419;  C.  of  Ga.  v.  Burton,  165  Ala.  425; 
L.  d  N.  V.  Landers,  33  South.  484.  The  same  argument 
applies  to  plea  A.  The  replication  was  sufficient  and 
not  subject  to  demurrer. — Western  Ry.  v.  Harwell,  91 
Ala.  347 ;  L.  &  N.  v.  Landers,  supra;  4  Elliott  on  Rail- 
roads, 231  ;L.£N.  v.  Price,  139  Ala.  219 ;  So.  Ex.  Co.  v. 
Caperton,  44  Ala.  101.  No  error  was  committed  in  the 
admission  or  rejection  of  evidence.  Counsel  discuss 
assignments  of  error  relative  to  given  and  refused 
charges,  but  cite  no  authority  in  support  of  their  con- 
tention. The  burden  of  proof  was  on  defendant  to  show 
the  allegation  of  their  pleas. — Gamble  v.  Fuqua,  148 
Ala.  434. 

WALKER,  P.  J.— Plea  B,  after  setting  out  that  the 
animals  were  shipped  under  a  special  contract,  made 
in  consideration  of  a  reduced  rate  for  their  transporta- 
tion, averred  that  "the  plaintiff  agreed  in  and  by  said 
special  contract  that  he  would,  at  his  own  expense,  pro- 
vide such  bedding  or  other  suitable  appliances  in  the 
car  in  which  said  animals  were  shipped  as  would  enable 
them  to  stand  securely  on  their  feet  while  in  said  car; 
and  the  defendant  avers  that  the  plaintiff  failed  to  pro- 
vide such  bedding  or  other  suitable  appliances,  and  that 
said  animals  were  injured  by  reason  of  such  failure." 
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The  action  of  the  court  in  sustaining  a  demurrer  to  this 
plea  is  assigned  as  error.  It  is  not  doubted  that  it  is 
permissible  for  a  contract  for  the  shipment  of  live  stock 
to  put  upon  the  shipper  the  duty  of  guarding  against 
such  risks  as  the  stock  would  be  exposed  to  by  a  lack  of 
proper  bedding  in  the  car.  This  duty  is  one  which  is 
not  necessarily  assumed  by  the  carrier,  but,  like  the  du- 
ties of  loading  and  unloading  the  stock,  and  of  water- 
ing, feeding,  and  caring  for  them  on  the  journey,  may 
appropriately  be  undertaken  by  the  shipper. — South  & 
North  Ala.  R.  Co.  v.  Henlein,  52  Ala.  606,  23  Am.  Rep. 
578 ;  East  Tennessee ,  Va.  d  Oa.  R.  Co.  v.  Johnston,  75 
Ala.  596,  51  Am.  Rep.  489 ;  Central  R.  d  Banking  Co.  v. 
Smitha  d  Chastain,  85  Ala,  47,  4  South.  708;  Stiles  v. 
Louisville  d  Nashville  R.  R.  Co.,  130  Am.  St.  Rep.  429, 
446,  note;  4  Elliott  on  Railroads,  §  1553.  An  obvious 
purpose  of  such  a  provision  is  that  the  animals  be  given 
a  more  secure  footing  than  they  would  have  if  the  floor 
of  the  car  was  left  bare  and  liable  to  become  smooth  and 
slippery  by  the  uses  to  which  it  is  to  be  put. 

But  it  is  suggested  in  the  argument  of  the  counsel  for 
the  appellee  that  the  stipulation  set  out  in  the  plea  is 
invalid,  because  it  undertakes  to  make  the  shipper  guar- 
antee that  the  animals  would  stand  securely  on  their 
feet  while  in  the  car,  no  matter  to  what  violent  shocks 
or  rough  usage  they  might  be  exposed  by  a  negligent 
handling  of  the  train.  We  are  not  of  opinion  that  such 
a  meaning  can  fairly  be  imputed  to  the  provision.  Its 
terms  do  not  suggest  that  it  was  any  part  of  its  pur- 
pose to  relieve  the  carrier  of  responsibility  for  the 
breach  of  any  duty  with  which  it  remained  chargeable. 
It  does  not  purport  to  cast  upon  the  shipper  anything 
more  than  the  risk  of  such  loss  or  damage  as  may  be 
traceable,  not  to  the  negligence  of  the  carrier,  but  to  the 
lack  of  bedding  in  the  car,  or  a  suitable  substitute  for 
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it.  So  we  do  not  assent  to  the  snggestion  that  the  pro- 
vision is  an  invalid  one. 

But,  under  the  rule  prevailing  in  this  state,  in  order 
for  the  carrier  to  sustain  a  claim  that  it  is  exempt  from 
liability  by  virtue  of  such  a  provision  in  the  shipping 
contract,  it  is  not  enough  for  it  to  show  that  the  ship- 
per's neglect  to  take  the  precaution  stipulated  for  on  his 
part  contributed  to  the  injury  complained  of;  but  it 
must  go  further  and  show  that  its  own  negligence  did 
not  contribute  to  that  result.  "If  a  special  contract  is 
made  and  a  loss  or  injury  occurs,  the  carrier  cannot 
claim  exemption  from  liability,  unless  he  shows,  not 
only  that  the  cause  of  the  loss  or  injury  was  within  the 
limitation  of  the  contract,  but  that  it  was  without  neg- 
ligence on  his  part." — South  d  North  Ala.  R.  Co.  v. 
Henlein,  supra;  Central  of  Georgia  R.  Co.  v.  Burton, 
165  Ala.  423,  51  South.  643;  Chicago,  etc.,  Ry.  Co.  v. 
Calumet,  etc.,  Farm,  194  111.  9,  61  N.  E.  1095,  88  Am. 
St.  Bep.  68,  122.  It  follows  that  a  plea  which  assigns 
as  a  cause  of  the  injury  complained  of  the  shipper's 
failure  to  take  a  precaution  which  his  contract  with  the 
carrier  made  incumbent  upon  him,  but  does  not  nega- 
tive the  conclusion  that  negligence  on  the  part  of  the 
carrier  also  contributed  to  that  result,  shows  less  than 
is  required  to  be  shown  to  entitle  the  carrier  to  the  ex- 
emption from  liability  for  which  it  contracted.  As  this 
fault  in  the  plea  was  pointed  out  by  the  demurrer  to  it, 
the  conclusion  is  that  the  court  did  not  err  in  sustain- 
ing that  demurrer. 

Similar  considerations  lead  to  the  conclusion  that 
the  court  did  not  err  in  sustaining  the  demurrer  to 
plea  A. 

To  the  plea  setting  up  the  failure  of  the  owner  or  per- 
son in  charge  of  the  stock  to  comply  with  the  stipula- 
tion in  the  shipping  contract  requiring  a  written  notice 
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to  the  carrier  of  a  claim  to  damages  for  loss  or  injury 
to  the  stock,  the  plaintiff  filed  a  special  replication, 
which  averred,  in  effect,  that,  within  the  time  allowed 
by  the  stipulation  for  the  giving  of  such  notice,  the 
plaintiff's  agent  made  claim  upon  the  defendant  and 
offered  to  compromise  the  claim,  and  that  the  defendant 
declined  to  entertain  the  offer,  claimed  that  it  was  not 
liable  for  any  damage,  and  that  the  plaintiff  had  no 
contract  with  it,  but  that  his  contract  was  with  another 
railroad.  The  averments  of  the  replication  fairly  im- 
port that  the  defendant,  when  informed  of  a  claim  in 
behalf  of  the  plaintiff,  disavowed  any  liability  to  him, 
not  on  the  ground  that  its  liability  was  subject  to  a 
condition  which  had  not  been  complied  with,  but  on  the 
ground  that  the  plaintiff  had  no  contract  under  which 
it  could  be  held.  A  denial  by  the  defendant  of  any  right 
of  the  plaintiff  to  look  to  it  for  damages  for  a  loss  com- 
plained of  was  inconsistent  with  an  intention  on  its 
part  to  recognize  its  contractual  liability  to  him  if  a 
stipulated  condition  was  complied  with,  and  was  a 
waiver  by  it  of  a  compliance  with  such  condition. — Hud- 
son V,  Northern  Pacific  Ry.  Co.,  92  Iowa,  231,  60  N.  W. 
608,  54  Am.  St.  Rep.  550 ;  Western  Assurance  Co.  v. 
McAlpin,  23  Ind.  App.  220,  55  N.  E.  119,  77  Am.  St. 
Rep.  423;  4  Elliott  on  Railroads,  §  1514;  Bishop  on 
Contracts,  §  792.  Several  of  the  grounds  of  the  de- 
murrer to  the  replication  imply  that  the  stipulation  as 
to  notice  set  out  in  the  plea  had  such  effect  that  the 
owner  of  the  stock,  in  making  a  claim  against  the  car- 
riec,  could  act  only  in  person,  or  through  another  who 
was  in  charge  of  the  stock,  and  could  deal  only  with  an 
oflScer  or  agent  of  the  carrier  to  whom  the  notice  in  such 
case  was  required  to  be  given.  That  stipulation  was 
for  the  benefit  of  the  carrier.  There  is  nothing  in  it 
purporting  to  affect  the  carrier's  right  to  deal  with  the 
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shipper  or  his  authorized  representative,  in  reference  to 
the  subject  of  the  shipment,  through  any  agent  having 
authority  to  bind  it  in  the  premises.  The  averments  of 
the  replication  are  plainly  to  the  effect  that  the  denial 
of  liability  was  by  the  defendant,  which  certainly  im- 
ports action  binding  upon  it. — United  States  Life  In- 
surance Co.  V.  Lesser y  126  Ala.  568,  28  South.  646 ;  John- 
son  V,  Aetna  Insurance  Co,,  107  Am.  St.  Rep.  92,  104, 
note.  We  are  not  of  opinion  that  the  replication  was 
subject  to  demurrer  on  either  of  the  grounds  assigned. 
A  judgment  of  reversal  was  heretofore  rendered  in 
this  case,  which  was  based  upon  the  conclusion,  then 
expressed,  that  there  was  an  absence  of  evidence  tend- 
ing to  show  that  a  person  with  whom  the  plaintiff's  wit- 
ness Neal  stated  that  he  had  a  conversation  after  the 
arrival  of  the  cattle  at  their  destination  was  an  agent 
of  the  defendant  having  authority,  real  or  apparent,  to 
represent  or  speak  for  it  in  the  matter  of  a  claim  by 
the  plaintiff  for  loss  of  or  injury  to  the  cattle;  and  that, 
because  of  the  absence  of  such  evidence,  there  was  er- 
ror in  admitting,  over  objection,  testimony  as  to  what 
was  said  by  such  person  on  that  occasion.  On  a  recon- 
sideration of  the  evidence  in  the  case,  we  have  reached 
the  conclusion  that  the  error  of  the  court  in  admitting 
the  testimony  referred  to,  without  first  requiring  proof 
of  such  person's  agency,  was  cured  by  evidence  subse- 
quently introduced,  which  had  a  tendency  to  prove  that 
he  was  an  agent  of  the  defendant  having  authority  to 
represent  or  speak  for  it  in  the  matter  of  the  claim 
made  by  the  plaintiff,  and  to  waive  or  dispense  with  the 
requirement  of  the  shipping  contract  as  to  written  no- 
tice to  the  carrier.  It  follows  that  the  disposition  ef 
the  case  heretofore  made  by  this  court  cannot  be  sus- 
tained on  the  ground  then  assigned. 
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It  became  a  question  in  the  trial  whether  injuries 
claimed  to  have  been  sustained  by  the  cattle  were  in- 
flicted while  they  were  in  the  possession  of  the  initial 
carrier,  or  after  they  were  delivered  to  the  defendant, 
which  was  the  terminal  carrier.  If  it  was  and  had  been 
the  general  practice  of  the  defendant  in  the  conduct  of 
its  business,  when  the  initial  carrier  tendered  to  it,  as 
the  connecting  carrier,  a  car  of  cattle,  not  to  receive  it 
without  making  an  objection  if  any  of  the  cattle  were 
injured,  it  cannot  be  said  that  its  acceptance  of  the  car 
load  of  cattle  without  making  any  objection  was  with- 
out a  tendency  to  support  an  inference  that  the  cattle, 
when  received  by  it,  had  not  sustained  apparent  inju- 
ries. We  are  not  of  opinion  that  the  court  committed 
reversible  error  in  its  rulings  in  this  connection.  Such 
evidence  may  be  of  little  probative  value,  and  may  be 
effectually  rebutted  by  affirmative  testimony  having  a 
contrary  tendency.  The  question  of  its  weight  is  one 
for  the  jury,  under  appropriate  instructions  of  the  court 
as  to  their  duties  in  passing  on  the  evidence  submitted 
to  them. 

We  find  nothing  of  which  the  appellant  properly  can 
complain  in  other  rulings  on  evidence,  which  are  men- 
tioned in  the  argument  of  the  counsel  for  the  appellant. 

On  the  issue  joined  on  plea  2,  the  burden  was  on  the 
defendant  to  prove  that  the  contract  under  which  the 
cattle  were  transported  contained  the  stipulation  set 
out  in  that  plea.  Under  the  evidence  in  the  case,  the 
question  as  to  whether  the  averments  of  that  plea  were 
proved  was  one  for  the  jury;  a  finding  that  they  were 
proved  being  dependent  upon  the  jury's  belief  in  the 
truth  of  testimony  offered  by  the  defendant,  which 
tended  to  prove  that  a  paper  offered  in  evidence  by  it 
was  a  copy  of  that  contract.  In  this  condition  of  the 
evidence,  the  trial  court  cannot  be  put  in  error  for  re- 
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fusing  to  give  a  charge  involving  the  assumption  that 
that  paper  was  a  correct  copy  of  the  contract  under 
which  the  cattle  were  transported.  The  refusal  of  the 
court  to  give  written  charges  1,  2,  13,  16,  and  18,  re- 
quested by  the  defendant,  may  be  justified  by  the  fact 
that  each  of  those  charges  involved  the  assumption  that 
the  contract  under  which  the  cattle  were  transported 
contained  the  stipulation  as  to  notice  set  out  in  plea  2. 

The  proposition  embodied  in  charges  8  and  9,  request- 
ed by  the  defendant,  were  substantially  covered  by  writ- 
ten charges  given  at  its  request.  A  similar  statement  is 
applicable  to  refused  charge  7.  Besides,  that  charge 
hypothesizes  the  jury's  belief  in  the  existence  of  a  fact 
of  which  we  find  no  evidence  in  the  bill  of  exceptions. 

Written  charge  12,  requested  by  the  defendant,  was 
properly  refused,  as  it  involved  the  untenable  proposi- 
tion that  the  existence  of  such  a  contract  as  the  evi- 
dence tended  to  prove  had  the  effect  of  depriving  the 
carrier  of  the  right,  by  the  act  of  its  duly  authorized 
representative  other  than  one  of  its  officers  or  its  sta- 
tion agent  nearest  to  the  stockyards,  to  waive  the  re- 
quirement as  to  written  notice  being  given  of  a  claim 
for  damages  for  loss  or  injury  to  the  stock  transported. 

What  has  been  said  disposes  of  the  contentions 
raised  on  the  record,  which  have  been  sought  to  be  sus- 
tained by  argument.  A  reconsideration  of  the  record 
has  brought  us  to  the  conclusion  that  it  shows  no  re- 
versible error. 

Affirmed. 
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Clark,  et  al.  v.  Johnson  &  Lattlmer. 

Destruction  of  Judgment  Lien. 
(Decided  January  21,  1913.    61  South.  34.) 

1.  Partnership;  Action  Against;  Judgments, — Under  section  2506, 
Code  1907,  a  judgment  against  W.  and  J.,  former  partners  doing 
business  under  the  firm  name  and  style  of  H.  &  Co.,  is  a  judgment 
against  the  individual  partners,  as  well  as  against  the  firm. 

2.  Same;  Judgment  Lien, — Under  section  4157,  Code  1907,  the 
lien  of  a  recorded  certificate  of  a  judgment  against  W.  and  J., 
former  partners  doing  business  under  the  name  and  style  of  H.  and 
Co.,  covered  all  the  individual  property  of  the  partners  as  individ- 
uals, subject  to  levy  in  the  county  where  the  lien  was  recorded. 

3.  Same;  Liability  of  Partners, — The  general  rule  that  the  assets 
of  the  insolvent  partner  must  be  first  applied  to  the  payment  of  his 
individual  debts,  and  that  the  partnership  creditors  can  only  share 
in  the  surplus  of  such  assets  beyond  what  is  necessary  to  satisfy 
the  individual  creditors,  is  a  rule  of  equity  and  not  of  law. 

4.  Same;  Assets  of  Individual  Partner;  Creditors, — In  an  action 
on  the  case  for  a  destruction  of  plain tifTs  Hen,  on  personal  property 
of  a  partner  under  a  judgment  against  the  partners  and  the  firm, 
the  plaintiff  was  under  no  duty  to  show  that  such  partner  owed  no 
separate  debts,  or  that  there  would  be  a  surplus  of  assets  after 
paying  such  separate  debt 

5.  Same;  Judgment  Against;  Right  of  Creditors, — By  recording 
a  judgment  against  the  partnership  and  the  members  thereof,  plain- 
tiff obtained  a  legal  lien  on  the  individual  property  of  one  of  the 
partners,  paramount  to  any  equity  of  creditors  of  the  individual  to 
marshal  such  property,  so  as  to  pay  out  of  it  their  debt  before 
payment  of  any  partnership  debt. 

6.  Judgment;  Lien;  Destruction, — A  judgment  lien  on  personal 
property  may  be  destroyed  in  such  sense  as  to  entitle  the  creditor 
to  maintain  an  action  for  its  destruction,  by  a  destruction  of  the 
property  itself,  by  removing  it  from  the  state,  by  hiding  or  conceal- 
ing it,  by  removing  it  to  other  parts  of  the  same  county,  city  or 
state,  so  that  a  creditor  does  not  know  where  it  is,  though  it  be  not 
concealed,  by  selling  to  a  bona  fide  purchaser,  or  by  any  other  act 
which  impairs  the  lien. 

7.  Same. — Any  wrongdoer  in  a  chain  of  acts  by  which  a  judgment 
lien  is  destroyed,  is  responsible  to  the  lien  holder  whether  his  act 
results  directly  or  indirectly  in  the  destruction. 

8.  Same, — The  right  of  action  for  destroying  a  judgment  lien  on 
personal  property  is  not  established  by  proof  of  mere  conversion. 

9.  Same;  Evidence. — ^Where  plaintiff  showed  that  defendants  not 
only  sold  and  converted  the  property,  but  that  plaintiff  did  not  know 
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where  it  was,  the  burden  was  cast  on  defendant  of  negativing  an 
inference  that  their  wrongful  sale  of  the  property  resulted  in  the 
destruction  of  the  Judgment  lien. 

10.  Same, — Defendants  are  liable  for  the  destruction  of  plaintliTs 
Judgment  lien  on  personal  property  for  the  act  of  their  vendee  in 
selling  the  property  to  others  who  removed  it,  so  that  the  plaintiff 
did   not  know  where  it  was. 

11.  Same;  Estoppel, — If  the  lien  holder  clearly  and  voluntarily 
abandons  the  lien,  he  is  estopped  to  claim  destruction  of  his  lien. 

12.  Same;  Abandonment:  Jury  Question, — Under  the  evidence  in 
this  case  it  was  a  question  for  the  jury  whether  or  not  plaintiff  had 
abandoned  his  judgment  lien. 

Appeal  from  Geneva  Circuit  Court. 

Heard  before  Hon.  H.  A.  Pearcb. 

Action  by  Johnson  &  Lattimer  against  J.  R.  Clark 
and  another.  There  was  a  judgment  directed  for  de- 
fendant, and  from  a  judgment  granting  plaintiff  a  new 
trial,  defendants  appeal.    Affirmed. 

W.  O.  MuLKEY,  for  appellant.  The  court  was  justi- 
fied in  giving  defendants  the  affirmative  charge  upon 
one  of  three  propositions:  1st,  the  judgment  was 
against  the  partnership  and  not  against  the  individuals, 
and  did  not  operate  as  a  lien  upon  any  of  the  individual 
property  of  a  partner  until  it  was  shown  that  such  indi- 
vidual owed  no  individual  obligation,  or.  that  the  value 
of  the  property  was  greater  than  the  individual  obliga- 
tion.—CAa/hV?  d  Co.  V.  Behr,  89  Ala.  503;  VanWagner 
V,  Chapman^  29  Ala.  172 ;  Bridges  v.  McClellan,  27  Ala. 
661 ;  Smith  v,  MaUory,  24  Ala.  628;  2nd,  it  is  not  shown 
that  defendants  put  the  property  beyond  the  reach  of 
plaintiff,  or  that  they  did  anything  which  prevented 
plaintiff  from  enforcing  their  lien. — Ehrman  v.  Oates, 
101  Ala.  604,  and  3rd,  a  judgment  creditor  may  waive 
or  lose  the  benefit  of  his  lien  by  his  own  acts. — 23  Cyc. 
1403;  21  Am.  Rep.  625;  84  Am.  Dec.  405;  78  Am.  Dec. 
354.  The  court,  therefore,  erred  in  granting  a  new  trial. 
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C.  D.  Carmighabl^  for  appellee.  The  courts  will  not 
disturb  the  action  of  trial  courts  in  granting  motion  for 
new  trial,  unless  clearly  wrong. — Cohh  v.  MalonCy  92 
Ala.  630.  Under  the  facts  in  this  case,  it  was  a  question 
for  the  jury  as  to  whether  defendants  destroyed  the 
lien,  and  as  to  whether  or  not  plaintiff  abandoned  the 
lien. — Ehrman  v.  Oates,  101  Ala.  604 ;  Bamett  v.  War- 
ren, 82  Ala.  557;  Teat  v.  Chapman  d  Co.,  in  MSS.  The 
rule  invoked  by  appellant  as  to  the  rights  of  creditors 
in  the  property  of  the  individual  is  a  good  rule  of  equi- 
ty, but  is  without  application  in  a  court  of  law. 

THOMAS,  J. — This  was  an  action  on  the  case  by  ap- 
pellees, Johnson  &  Latimer,  against  appellants,  J.  B. 
Clark  and  W.  H.  Holloway,  for  the  destruction  of  a 
judgment  lien  on  one  horse,  the  property  of  J.  D.  Hollo- 
way,  against  whom  plaintiffs  alleged  in  the  complaint 
they  had  previously  obtained  a  judgment  in  the  circuit 
court  of  Geneva  county  and  duly  recorded  a  certificate 
thereof  in  said  county.  On  the  trial,  after  the  conclu- 
sion of  the  evidence  introduced  by  the  respective  par- 
ties, the  court  at  the  request  of  the  defendants  in  writ- 
ing, granted  them  the  general  aflSrmative  charge, 
whereupon  there  was  verdict  and  judgment  according- 
ly. Later  during  the  term  the  plaintiff  made  a  motion 
for  a  new  trial,  upon  the  sole  ground  that  the  court  had 
erred  on  the  trial  in  giving  the  general  affirmative 
charge  for  defendants.  This  motion  was  granted,  and 
formal  order  and  judgment  to  that  end  were  duly  en- 
tered. The  defendants  prosecute  this  appeal  from  that 
judgment,  and  in  the  record  submitted  is  a  bill  of  ex- 
ceptions purporting  to  contain  all  the  evidence  in  the 
case.  Our  consideration  is  therefore  narrowed  to  a  sin- 
gle inquiry,  involving  several  points,  however,  to  wit: 
Did  the  lower  court  err  in  giving  the  general  affirmative 
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charge  for  the  defendants?  If  it  did,  the  new  trial  was 
properly  g^a^ted ;  and  if  it  did  not,  it  was  not. 

The  judgment  upon  which  plaintiff  predicated  his 
allegation  in  the  complaint  of  a  lien  upon  the  horse 
mentioned,  and  which  lien  was  alleged  to  have  been  de- 
stroyed by  the  defendants,  was  a  judgment  of  plaintiffs 
against  "William  Holloway  and  J.  D.  HoUoway,  for- 
mer partners  doing  business  under  the  name  and  style 
of  the  Holloway  Mill  Company."  This,  under  the  au- 
thorities, while  a  judgment  against  the  Holloway  Mill 
Company,  is  yet  also  a  judgment  against  the  partners 
individually,  and  well  supports  the  allegation  in  the 
complaint  of  a  judgment  against  said  J.  D.  Holloway. 
—Baldridge  v.  Eason,  99  Ala.  516,  13  South.  74;  Dol- 
lins  V,  Adams  d  Pollock,  89  Ala.  351,  7  South.  904; 
Leinkauff  v,  Strauss  d  Munter,  76  Ala.  196 ;  Blackmon 
V.  Moore  &  Handley  Hdw.  Co.,  106  Ala.  460,  17 
South.  629;  Code,  §  2506.  It  is  the  same  (made  so 
by  section  2506  of  the  Code)  as  if  he  had  been  sued 
alone  on  an  unsatisfied  judgment  previously  obtained 
against  the  partnership  only. — Cox  v,  Harris,  48  Ala. 
538.  Under  it  his  individual  property  is  subject  to  exe- 
cution issued  thereon  without  first  resorting  to  and  ex- 
hausting the  partnership  property. — Peace  v.  Shorter, 
50  Ala.  318;  Dollins  v.  Ada7ns,  supra;  Leinkauff  v. 
Strauss,  supra;  Baldridge  v,  Eason,  supra. 

The  lien  of  a  recorded  certificate  of  such  a  judgment 
covered  all  the  individual  property  of  said  J.  D.  Hollo- 
way, subject  to  levy  and  sale  under  execution  issued  on 
said  judgment,  in  Geneva  county,  where  it  was  record- 
ed, and  hence  covered  the  horse  mentioned. — Code, 
§  4157. 

While  it  is  a  general  rule,  as  contended  by  appellants, 
that  the  assets  of  an  insolvent  partner  are  to  be  first 
applied  to  the  payment  of  his  individual  debts,  and  that 
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partnership  creditors  can  only  share  in  the  surplus  of 
such  assets  beyond  what  is  necessary  to  satisfy  the  in- 
idividual  creditors,  yet  this  is  a  rule  of  equity,  and  not 
of  law— the  equity  of  marshaling  assets— applied  in  the 
chancery  court  upon  dissolution  and  settlement  of  in- 
solvent partnerships,  and  in  the  probate  court  upon 
settlement  of  insolvent  estates  of  decedents,  when  de- 
ceased had  been  a  member  of  a  partnership  in  his  life- 
time and  left  both  individual  and  partnership  obliga- 
tions unsatisfied. — Claflin  d  Co.  v,  BehVy  89  Ala.  503,  8 
South.  45 ;  Yan  Wagner  v.  Chapman,  29  Ala.  172 ;  Smith 
V.  Malloryy  24  Ala.  628 ;  Bridges  v.  McCullough,  27  Ala. 
661 ;  Evans  v,  Winston,  74  Ala.  349. 

It  was  not,  therefore,  incumbent,  contrary  to  the  in- 
sistence of  appellants,  upon  plaintiflf  in  this  action,  who 
is  a  partnership  creditor,  to  show,  before  he  could  sub- 
ject to  the  payment  of  his  debt  the  assets  of  one  of  the 
individuals  of  that  partnership,  that  that  individual 
owed  no  separate  debts,  or  that  there  would  be  a  sur- 
plus of  such  assets  after  paying  such  separate  debts. 
This  would  be  requiring  of  the  plaintiflf,  as  a  condition 
to  the  assertion  and  maintenance  of  a  legal  right,  the 
duty  of  negativing  the  existence  of  facts  which  would 
support  equitable  rights  in  others,  in  proceedings  in 
another  court  that  may  never  be  commenced,  and  which 
plaintiflf  was  certainly  under  no  duty  to  commence  for 
them.— Couch  v.  Davidson,  109  Ala.  320,  19  South.  507. 
Besides,  if  it  were  necessary  for  plaintiflf  to  negative  the 
right  of  the  individual  creditors  of  J.  D.  Holloway  to 
"marshal"  the  property  of  his  (one  horse)  here  in- 
volved, it  was  suflftciently  done  by  the  introduction  in 
evidence  of  plaintiflf's  said  judgment  against  him,  and 
the  recorded  certificate  thereof.  By  it  plaintiflf  obtained 
a  legal  lien  on  the  property  for  the  satisfaction  of  his 
debt,  paramount  and  superior  to  any  equity  the  indi- 


Digitized  by 


Google 


512  COURT  OP  APPEALS  [Vol 

[Clark,  et  al.  ▼.  Johnson  ft  Lattimer.] 

vidua!  or  separate  creditors  of  said  J.  D.  HoUoway 
might  have  had  to  marshal  said  property  so  as  to  pay 
out  of  it  their  debts  before  any  partnership  debt  he 
might  owe.—Meech  v.  Allen,  17  N.  Y.  300,  72  Am.  Dec. 
465. 

If  such  marshaling  proceedings  had  been  actually 
commenced  before  the  plaintiff  acquired  his  lien  upon 
the  property,  and  were  pending  at  the  time  of  this  trial, 
under  such  circumstances  that  the  defendants  here  sued 
would  still  be  liable  to  an  administrator  or  receiver, 
appointed  in  such  proceedings  by  the  appropriate  court, 
for  the  same  assets  of  the  judgment  debtor  here  sought 
to  be  reached  by  the  plaintiff,  then  the  defendant  could 
probably  set  this  up  in  defense  of  the  present  action  in 
order  to  avoid  double  liability  for  the  same  tort  in  con- 
verting such  assets. — Kelly  v.  McCaw,  29  Ala.  227.  But 
even  then  the  burden  of  proving  such  facts  would  not 
be  on  plaintiff.  Hence  there  is  certainly  no  merit  in 
appellant's  contention  that  in  order  to  maintain  this 
suit  it  was  necessary  for  plaintiff  to  show,  either  that 
J.  D.  Holloway  owed  no  individual  debts,  or  that  the 
amount  of  them  was  less  than  the  total  value  of  all  his 
property. 

The  gravamen  of  an  action  of  this  character  is  the 
destruction  of  a  lien  on  property  so  that  it  cannot  be 
enforced  against  the  property  by  the  lienholder,  which 
destruction  may  arise,  we  conceive,  in  various  ways: 
either  from  the  destruction  or  consumption  of  the 
property  itself;  or  by  a  removal  of  it  from  the  State 
{Htissey  v.  Peebles,  53  Ala.  434) ;  or  by  a  hiding  or  con- 
cealing of  it  within  the  state;  or  by  a  removal  of  it  to 
other  parts  of  the  same  county,  city,  or  state  so  that  the 
lienholder  does  not  know  where  it  is,  though  it  is  nei- 
ther hidden  nor  concealed  (Shepherd  v.  Taylor/ 105 
Ala.  508,  17  South.  88;  Baker  v.  Allen,  161  Ala.  288,  49 
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South.  847) ;  or  a  mere  sale  of  it  to  some  person  without 
notice,  actual  or  constructive,  of  the  lien  and  under 
such  circumstances  as  that  such  person  would  be  pro- 
tected as  a  bona  fide  purchaser  against  such  lien;  or 
any  other  act  of  interference  with  the  property  to  such 
an  extent  that  the  lien  upon  it  is  lost,  destroyed,  or  im- 
paired, and  cannot  be  enforced  {Uussey  v.  Peebles,  53 
Ala.  434;  Baker  v.  Allen,  161  Ala.  288,  49  South.  847; 
Ehrman  v.  Oats,  101  Ala.  606,  14  South.  361;  McCarty 
V.  Roswald  d  Co,,  105  Ala.  511,  17  South.  120;  Scar- 
brough  v.  Rowan,  125  Ala.  511,  27  South.  919;  Couch  v. 
Davidson,  109  Ala.  320,  19  South.  507;  Shepherd  v.  Tay- 
lor, 105  Ala.  508,  17  South.  88;  13  Ency.  PI.  &  Pr.  168, 
171).  And  any  wrongdoer  in  the  chain  of  acts  by 
which  the  lien  is  destroyed,  whether  his  act  results  di- 
rectly or  indirectly  in  the  destruction,  is  responsible.-:— 
Chattahoochee  &  Gulf  Ry.  Co.  v.  Behrman,  136  Ala.  511, 
35  South.  132.  But  the  final  result  must  be  a  destruc- 
tion or  impairment  in  order  to  fix  a  liability  on  either 
the  initial,  mediate,  or  immediate  wrongdoer ;  for  with- 
out a  destruction  or  impairment  of  the  lien  there  is  no 
injury  to  plaintiff's  rights,  and  consequently  no  cause 
of  action. 

Mere  proof  of  facts  suflScient  to  show  only  a  conver- 
sion, if  the  action  were  one  of  trover  by  the  owner,  with- 
out more,  will  not  sustain  this  action;  for  the  interest 
of  the  plaintiff  in  the  property  is  only  a  lien,  which  is 
neither  a  jus  in  re  nor  a  jus  ad  rem,  and,  unlike  the 
legal  title,  carries  with  it  neither  the  possession  nor  the 
right  to  possession,  but  only  a  right  to  have  the  prop- 
erty levied  on  and  sold  under  execution  for  the  satisfac- 
tion of  his  judgment.  No  intermeddling  with  the  prop- 
erty, therefore,  is  or  can  be  injurious  to  the  plaintiff's 
rights,  which  stops  short  of  a  destruction  or  impair- 
ment of  his  lien;  for  until  then  there  is  nothing  in  the 
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way  of  its  enforcement,  which  is  the  plaintiflPs  only 
right.  The  case  is  essentially  different  from  that  of  a 
suit  in  trover  by  the  owner.  In  such  a  case  proof  only 
of  a  mere  conversion  of  the  property  is,  of  course,  suf- 
ficient; for  mere  conversion  in  such  case  results  in  in- 
jury to  the  plaintiff,  interfering,  as  it  does,  with  his 
rights  to  the  possession,  dominion,  and  control  of  the 
property,  the  incidents  of  ownership.  We  are  well 
aware  that  in  some  of  the  decisions  of  our  Supreme 
Court,  and  in  one  of  this  court  ( Teat  v.  Chapman,  1 
Ala.  App.  491,  56  South.  267),  there  are  intimations 
that  proof  of  a  mere  conversion  is  sufficient  to  support 
an  action  of  case  for  the  destruction  of  a  lien,  but  the 
best-considered  and  leading  cases  of  our  Supreme  Court 
on  this  subject  are  to  the  contrary.  These,  hereinabove 
last  cited,  we  will  follow. 

The  plaintiff,  however,  in  the  present  action,  made 
out  a  prima  facie  case  in  the  particular  discussed,  in  ac- 
cordance with  the  views  we  have  above  expressed,  when 
he  proved  that  the  defendants  had  not  only  sold  and 
converted  the  property,  but  that  plaintiff  did  not  know, 
and  had  no  idea,  where  it  was.  His  lien  could  not  there- 
fore be  enforced  against  it  for  want  of  a  knowledge  of 
its  whereabouts,  resulting  inferentially  from  the  wrong- 
ful act  of  the  defendants  in  intermeddling  or  interfer- 
ing with  it  by  the  sale  and  conversion.  In  the  face  of 
this  showing  it  was  incumbent  upon  defendants  to  neg- 
ative the  inference  that  the  wrong  they  did  in  selling 
the  horse  resulted  in  a  destruction  of  plaintiff's  lien. — 
Rogers  v.  Brooks,  105  Ala.  552,  17  South.  97;L.d  N,  R. 
R,  Co,  V,  Hill,  115  Ala.  334,  22  South.  163.  This  they 
did  not  do.  Of  course,  the  mere  sale  by  them  to  Don- 
aldson did  not  destroy  the  lien;  for  he  bought  and  held 
the  property  in  the  county  where  the  lien  was  recorded 
— therefore  had  constructive  notice  of  it — and  it  was 
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enforceable  against  the  property  while  in  his  possession 
the  same  as  in  the  possession  of  defendants,  provided 
plaintiffs  knew  of  its  whereabouts;  it  being  without 
conflict  that  they  did.  The  lien^  however,  was  destroyed 
by  Donaldson,  defendants'  vendee,  when  he  sold  it  to 
persons  outside  of  Geneva,  who  removed  it  so  that 
plaintiffs  did  not  know  where  it  was.  Defendants,  be- 
ing wrongdoers  in  the  first  instance,  cannot  escape  lia- 
bility for  Donaldson's  wrongful  act,  when  but  for  theirs 
in  selling  him  the  property  the  lien  would  not  have  been 
destroyed.  The  general  rule  is  that  all  parties  partici- 
pating in  a  wrongful  act,  whether  directly  or  indirectly, 
are  liable  in  damages  for  the  wrong  done,  where  injury 
results. — Chattahoochee  d  Gulf  Ry.  Co.  v,  Behrmany 
136  Ala.  511,  35  South.  132;  Powell  v.  Thompson,  80 
Ala.  51 ;  Ensley  Co,  v.  Lewis,  121  Ala.  94,  25  South.  729. 
The  last  question  is  one  of  estoppel.  The  undisputed 
evidence  shows  that  after  defendants  sold  the  horse  to 
Donaldson,  and  while  he  was  still  in  Donaldson's  pos- 
session, and  before  the  latter  had  resold  him,  the  plain- 
tiff, Johnson,  was  apprised  in  some  way  of  the  fact,  and 
went  to  see  Donaldson  about  it,  and  told  him  there 
might  be  some  trouble  about  the  horse.  Thereupon  Don- 
aldson immediately  sees  the  defendant  Clark  and,  after 
a  conversation  with  him,  returns  promptly  to  see  the 
plaintiff,  Johnson,  relative  to  the  matter.  Johnson  and 
Donaldson  differ  as  to  what  was  then  said  between  them. 
Donaldson  testifies  that  he  told  Johnson  that:  "If 
there  is  to  be  any  trouble  now  or  hereafter  about  that 
horse,  you  send  to  my  barn  and  get  him."  That  John- 
son replied,  "I  will  see  you  directly,"  whereupon  he 
(Johnson)  went  upstairs  over  the  store,  and  after  a 
conversation  with  some  one  up  there  returned  in  a  few 
moments  and  said  to  Donaldson,  "Go  ahead  and  trade 
the  horse  when  you  want  to."    That  understanding  the 
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matter  settled  he  (Donaldson)  after  that  traded  the 
horse  to  some  one  outside  of  Geneva,  and  did  not  then 
know  where  he  was.  Johnson  testifies,  on  the  other 
hand,  that  Donaldson  said  to  him  (Johnson) :  "If  you 
want  to  claim  this  horse,  I  want  to  know  it.  I  want  to 
settle  any  claim  for  him  now."  That  in  reply  to  this  he 
(Johnson)  said,  "That  will  probably  crop  out  later." 

If  Donaldson's  version  be  correct,  there  was  a  clear, 
express,  voluntary  abandonment  by  plaintiflf,  Johnson, 
of  the  lien  before  ever  it  was  destroyed ;  and  plaintiflf 
would  be  estopped  now,  after  it  was  destroyed  by  his 
consent  and  by  his  invitation,  from  relying  on  it  to  the 
prejudice  of  either  Donaldson  or  the  defendants." 
"Consensus  facit  legem." — Insurance  Co.  v.  McGookey, 
33  Ohio  St.  565.  On  the  other  hand,  if  the  version  of 
Johnson  be  correct,  he  did  not  waive  or  abandon  his 
lien  by  what  he  said. — 23  Cyc.  1403 ;  Beardsley  v.  Foot, 
14  Ohio  St.  414,  84  Am.  Dec.  407,  and  cases  cited.  And 
his  mere  failure  to  enforce,  or  attempt  to  enforce,  his 
lien  would  not  amount  to  a  waiver  or  abandonment 
thereof.  Mere  inactivity  in  this  particular,  howsoever 
long  continued,  if  short  of  the  statutory  bar  would  not 
deprive  him  of  his  lien,  in  the  absence  of  some  act  cre- 
ating an  estoppel,  waiver,  or  abandonment.  If  Johnson 
is  to  be  believed,  there  was  no  such  act.  As  to  which 
was  correct — the  version  of  Donaldson  or  of  Johnson — 
was  a  question  for  the  jury  to  determine  from  all  the  ev- 
idence; hence  the  lower  court  erred  in  giving  the  gen- 
eral aflQrmative  charge  for  the  defendants,  which  error 
it  corrected  by  granting  plaintiff's  motion  for  a  new 
trial,  from  which  latter  judgment  only  this  appeal  is 
taken.  That  judgment  granting  the  new  trial  is  af- 
firmed. 

Affirmed. 
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Birmingrham  Railway,  Light  &  Power 
Company  v.  Tate. 

Damage  foi^  Injury  to  Passenger. 
(Decided  February  4,  1913.    61  South.  32.) 

1.  Pleading;  Complaint;  Objection;  How  Taken, — Where  a  com- 
plaint begins  with  a  general  claim  for  damages  for  personal  in- 
juries, a  failure  of  Its  averments  to  show  a  causal  connection  be- 
tween the  wrong  and  the  special  damages  subsequently  claimed, 
cannot  be  reached  by  a  demurrer,  but  the  objection  must  be  taken 
by  motion  to  strike,  or  by  objections  to  evidence. 

2.  Carriers;  Passengers;  Complaint. — In  an  action  for  injuries 
to  a  passenger,  a  complaint  alleging  the  relation  of  passenger  and 
carrier,  and  that  a  servant  of  the  carrier,  while  acting  as  conductor 
or  motorman,  assaulted  plaintiff,  a  passenger,  by  pointing  a  pistol 
at  him,  and  compelling  him  to  leave  the  car,  states  a  cause  of  action 
good  against  demui'rer  that  it  does  not  appear  that  the  assault  was 
wrongful,  and  that  there  was  not  sufficient  causal  connection  between 
the  wrong  and  Injury  and  the  assault. 

3.  Same;  Assault;  Liability. — Where  a  motorman  while  In  charge 
of  a  car  assaulted  a  passenger  by  pointing  a  pistol  at  blm  and 
compelled  him  to  leave  the  car,  and  while  doing  so  the  motorman 
was  not  undertaking  to  defend  another  passenger,  or  to  eject  the 
passenger  because  of  his  conduct  towards  other  passengers,  the  car- 
rier was  liable  unless  the  motorman  acted  In  self-defense. 

4.  Same;  Evidence;  Instructions. — ^Where  the  undisputed  evidence 
showed  that  the  motorman  pointed  a  pistol  at  the  passenger  and 
compelled  him  to  leave  the  car,  and  there  was  no  evidence  that  the 
act  was  justified  on  any  ground  other  than  that  of  self-defense,  and 
the  court  had  charged  that  the  passenger  had  the  burden  of  proving 
the  complaint  under  the  general  Issue,  the  fact  that  the  court  made 
use  of  expressions  In  dealing  with  the  evidence  as  to  the  motorman 
presenting  a  pistol  while  plaintiff  was  a  passenger,  that  there  was 
no  defense  other  than  self-defense,  were  not  erroneous. 

Appeal  from  Birmingham  City  Court. 

Heard  before  Hon.  Charles  W.  Ferguson. 

Action  by  R.  O.  Tate  against  the  Birmingham  Rail- 
way, Light  &  Power  Company  for  damages  sustained 
by  him  while  a  passenger.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 
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The  following  is  the  complaint:  "Plaintiff  claims 
of  defendant  the  sum  of  $10,000  as  damages  for  that 
heretofore,  on,  to- wit,  on  or  about  the  15th  day  of 
November,  1911,  the  defendant  was  a  corporation  oper- 
ating an  electric  street  railway  company  in  Jefferson 
county,  Ala.,  as  a  common  carrier,  running  cars  pro- 
pelled by  electricity  for  the  carriage  of  passengers,  em- 
ploying motormen  and  conductors  in  the  operation,  and 
carrying  on  of  said  business.  Plaintiff  avers  that  on 
the  date  aforesaid  he  was  a  passenger  on  one  of  defend- 
ant's cars,  and  that  while  on  said  car  an  agent  or  ser- 
vant employed  by  the  defendant  whose  name  is  to 
plaintiff  unknown,  while  acting  as  conductor,  or  mo- 
torman  m  charge  of  said  car,  and  within  the  line  and 
scope  of  his  authority,  did  wantonly  and  maliciously 
assault  plaintiff,  taking  hold  of  him  and  by  presenting 
a  pistol,  and  that  said  agent  or  ^rvant  cursed  plaintiff 
and  applied  vile  epithets,  causing  him  great  embarrass- 
ment and  humiliation."  Count  2  is  same  as  1,  except 
that  it  avers  that  plaiutiff  was  wantonly  and  malicious- 
ly maltreated  and  abused,  and  compelled  at  the  point  of 
a  pistol  to  abandon  and  leave  said  car,  and  threatened 
with  death.  The  demurrers  raise  the  proposition  that 
it  does  not  appear  that  said  assault  was  wrongful,  or 
that  said  maltreatment  and  abuse  was  wrongful,  and 
there  is  not  sufficient  causal  connection  between  the 
alleged  wrong  and  injuries  and  the  alleged  aBsault.  The 
charge  referred  to  in  the  third  and  fourth  assignment 
of  error  is  as  follows :  Oral  charge  of  the  court:  <*(3) 
And  I  will  state  right  here,  gentlemen,  that  there  is  no 
defense  in  a  case  of  this  kind  other  than  self -defense, 
however  opprobrious  or  offensive  -the  epithets  that  the 
plaintiff  may  have  applied  to  the  motorman;  under  the 
law  applicable  to  this  ^kind  of  cases,  he  cannot  i^esent 
that.     (4)  And  I  will  state  right  here,  gentlemen,  that 
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there  is  no  defense  in  a  case  of  this  kind  except  self- 
defense,*' 

Tillman,  Bradlby  &  Mokbow,  and  Frank  M.  Dom- 
INICK,  for  appellant.  The  court  should  have  sustained 
demurrers  to  the  complaint,  as  special  damages  in 
actions  for  assault  and  battery  are  consequential. — Irhy 
V.  Wilde,  150  Ala.  402;  Sloss-S.  S.  d  L  Co.  v.  Dickinson, 
52  South.  594;  B.  R.,  L.  &  P.  Co,  v.  Norris,  56  South. 
739;  3  Cyc.  1082;  45  L.  R.  A.  87;  36  Am.  St.  Rep.  807. 
The  court  was  in  error  in  its  -oral  charge  to  the  jury. 

Bowman^  Howabd  &  Wbavbb,  and  Jessie  D.  Pope, 
and  Fred  Wall,  for  appellee.  Counts  1  and  2  were  not 
subject  to  the  demurrers. — B.  R.,  L.  d  P.  Co.  v.  Fisher, 
173  Ala.  623;  L.  d  N.  v.  Perkins,  152  Ala.  133.  The 
court's  oral  charge  must  be  construed  as  a  whole,  and 
when  so  construed,  was  correct. — B.  R.  d  E,  Co.  v. 
Baird,  130  Ala.  334. 

WALKER,  P.  J. — As  each  of  the  counts  of  the  com- 
plaint commenced  with  a  general  claim  of  damages  for 
the  alleged  wrong  to  the  plaintiff  which  was  complained 
of,  any  failure  of  its  averments  suflBciently  to  show  the 
existence  of  a  causal  connection  between  such  wrong  and 
the  special  damages  subsequently  claimed  could  not 
properly  be  availed  of  by  a  demurrer  to  the  count.  If 
there  was  a  failure  on  the  part  of  the  plaintiff  to  show 
by  sufficient  averments  that  he  was  entitled  to  special 
damages  claimed,  the  objection  based  upon  such  failure, 
being  one  involving  a  denial  of  the  plaintiff's  right  to 
recover  a  part  only  of  the  damages  claimed  by  him, 
and  not  going  to  the  whole  count  or  complaint,  does 
not  constitute  a  good  ground  of  demurrer  to  the  plead- 
ing, but  should  be  availed  of  by  motion  to  strike  out 
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the  objectionable  averments,  or  by  objections  to  the  evi- 
dence, and  instructions  to  the  jury. — Alabama  Oreat 
So.  R.  Co,  V.  Tapia,  94  Ala.  226,  10  South.  236;  Hester 
V.  Ballard,  96  Ala.  410,  11  South.  427 ;  Kennon  &  Bro. 
i\  Western  Union  Telegraph  Co,,  92  Ala.  399,  9  South. 
200;  Birmingham  Realty  Co.  v.  Thomason,  8  Ala.  App., 
63  South.  65.  We  are  not  of  opinion  that  either  count 
of  the  complaint  was  subject  to  demurrer  on  any  of  the 
grounds  assigned. 

In  the  argument  of  the  counsel  for  the  appellant  it 
is  claimed  that  the  statements  made  by  the  court  in 
its  oral  charge  to  the  jury  which  are  referred  to  in  the 
third  and  fourth  assignments  of  error  amounted  to  in- 
structions to  the  jury  that  there  is  no  defense  in  such 
a  case  as  the  one  at  bar  except  self-defense.  If  that 
charge  is  considered  as  a  whole,  we  do  not  think  that 
such  a  meaning  can  be  imputed  to  the  expressions  com- 
plained of.  They  were  made  use  of  by  the  court  in  the 
course  of  its  dealing  with  the  evidence  in  the  case  as  to 
the  defendant's  motorman  presenting  a  pistol  at  the 
plain tiflf  while  the  latter  was  a  passenger  on  the  car. 
The  court  had  already  plainly  instructed  the  jury  as  to 
the  effect  of  the  plea  of  the  general  issue  in  putting  upon 
the  plaintiff  the  burden  of  proving  the  averments  of 
one  or  both  of  the  counts  of  his  complaint.  It  does 
not  seem  to  us  that  the  expressions  complained  of,  in 
the  connection  in  which  they  were  used,  amounted  to 
anything  more,  or  could  well  have  impressed  the  jury 
as  amounting  to  anything  more,  than  a  statement  that 
under  the  evidence  in  the  case  as  to  the  motorman's 
conduct  towards  the  plaintiff  that  conduct  was  not  ex- 
cusable or  defensible  unless  upon  the  ground  that  he 
w^as  acting  in  self-defense.  As  no  question  was  made 
as  to  the  fact  that  the  motorman  drew  a  pistol  on  the 
plaintiff  while  he  was  a  passenger,  and  as  there  was 
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HO  evidence  in  the  case  having  a  tendericy  to  show 
that  the  motorman's  act  was  justifiable,  upon  any 
ground  other  than  that  of  self-defense,  which  the  evi- 
dence for  the  defendant  tended  to  support,  we  are  not  of 
opinion  that  the  appellant  is  entitled  to  complaint  of 
either  of  the  expressions  in  question. 

There  was  no  room  under  the  evidence  lor  a  claim 
that  the  motorman  in  what  lie  did  was  undertaking  to 
defend  another  •  passenger  or  to  eject  the  plaintiff 
because  of  his  conduct  towards  other  passengers.  This 
being  true,  if  he  assaulted  tlie  plaintiff  while  the  latter 
was  a  passenget  on  the  car  otherwise;  than  under  a 
necessity  to  defend  himself,  his  employer,  the  defend- 
ant carrier,  was  liable. — Birmingham  Railway  d  Elec- 
tric Co,  t\  Baird,  130  Ala.  334,  350,  30  S^uth.  456,  54 
L.  R.  A.  752,  89  Am.  St  Rep.  43. 

What  has  been  said  disposes  of  the  rulings  which 
are  assigned  as  errors. 

Affirmed. 


Birmlngrham  Railway,  Llgrht  &  Power 
Company  v.  Arnold. 

Damage  for  Injury  to  Passenger. 
(Decided  January  21,  1913.    60  South.  98a) 

1.  Carriers;  Passengers;  Action;  Complaint. — Where  the  action 
was  against  a  street  railway  company  for  damages  for  carrying  a 
passenger  beyond  destination,  a  complaint  averring  that  plaintiff 
was  a  passenger  on  one  of  defendant's  street!  cars,  known  as  the 
Boyles  line,  to  Canal  station,  and  paid  the  fare  .charged  to  that 
station,  and  that  defendant  contracted  to  carry  her  there,  is  suf- 
ficient, as  the  relation  of  passenger  and  carrier  obligated  the  carrier 
to  stop  at  the  station  named,  and  allow  plaintiff  a  reasonable  time 
to  alight ;  for,  while  It  is  necessary  for  plaintiff  to  show  that  Canal 
^station  was  a  r^nilar  stopping  place  for  the  car  on  which  she  was 
a  passenger,  and  would  stop  upon  request  of  a  passenger,  and  that 
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she  made  snch  Toqn^t,  in  addition  to  eliowtng  payment  of  fare 
mentioned,  those  facts  and  matters  were  matters  of  evidence  not 
necessary  to  be  averred. 

2.  Same;  Street  Railtbap. — ^Where  the  relation  of  carrier  and  pas- 
senger exists  between  a  street  railway  company  and  one  who  takes 
passage  on  its  cars,  an  implied  duty  is  raised,  resulting  from  cus- 
tom, to  stop  the  vehicle  at  any  regular  stopping  place,  and  allow 
the  passenger  to  alight  upon  the  signal  of  the  passenger  that  he 
desires  to  do  so. 

8.  Same;  Dafnages, — ^Where  the  complaint  counted  on  one  single 
contract,  although  it  appeared  that  plaintiff  was  carried  beyond  her 
destination  going  out,  and  that  on  the  return  trip  of  the  car  the 
Conductor  failed  to  stop  at  her  stopping  place,  damages  may  be  had 
for  being  carried  by  her  station  on  the  return  trip. 

4.  Same;  PunitH)e  Damages, — Under  the  evidence  in  this  case,  it 
was  a  question  for  the  Jury  whether  the  conductor  was  guilty  of 
such  gross  n^ligen<?e  in  failing  to  Stop,  that  punitive  damages 
might  be  awarded. 

5.  Same;  Evidence, — ^Where  damages  were  sought  on  the  ground 
that  plaintiff  was  not  met  by  her  mother  with  a  lantern  as  soon 
as  she  might  otherwise  have  been,  because  of  the  failure  to  st<H> 
at  the  station,  evidence  that  the  conductor  knew  that  plaintiff's 
mother  habitually  met  her  With  the  lantern,  was  conipetent. 

Appeal  from  Birmingham  City  Court. 

Heard  before  Hon.  H.  A.  Speiakb. 

Action  by  Virgie  Arnold  against  the  Birmingham 
Railway,  Light  &  Power  Company.  Judgment  for  plain- 
tiflf,  and  defendant  appeals.    AflSrmed. 

The  following  are  the  charges  refused  to  defendant: 

"(1)  You  cannot  award  the  plaintiff  any  damages 
for  being  carried  by  Canal  street  on  the  way  back  from 
Boyles,  if  you  believe  the  evidence  in  this  case. 

"(2)  If  you  believe  the  evidence  in  this  case,  you 
cannot  award  the  plaintiff  any  damages  for  the  purpose 
of  punishing  the  defendant. 

"(3)  If  you  believe  the  evidence,  you  cannot  find  for 
the  plaintiff  under  the  second  count." 

The  second  assignment  of  error  is  as  follows:  "Per- 
mitting plaintiff  to  answer  the  following  question  on 
her  direct  examination,  over  defendant's  objection,  *I 
will  ask  you,  when  you  rode  out  on  that  car  with  the 
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same  conductor,  whether  or  not  your  mother  made  a 
habit  of  meeting  you  down  there  with  a  lantern?' " 

Tillman^  Beadlby  &  Morrow,  and  Frank  M.  Dom- 
INICK,  for  appellant.  Demurrers  should  have  been  sus- 
tained to  the  complaint. — Cook  v.  So.  Ry.  Co.,  153  Ala. 
121.  The  fact  that  the  conductor  knew  that  the  mother 
habitually  met  the  plaintiff  with  a  lantern,  was  irrele- 
vant and  immaterial. — Blackwell  v.  Hamilton^  47  Ala. 
470;  L.  d  N.  v.  Berry,  9  Ky.  L.  R.  683.  PlaintiflF  was 
not  entitled  to  damages  for  being  carried  beyond  her 
station  on  the  return  trip. — Western  Ry.  v.  Mutch,  97 
Ala.  562;  Armstrong  v.  Montgomery  St.  Ry.,  123  Ala. 
233;  A.  G.  S.  v.  Cotton  M.  Co.,  146  Ala.  398.  Punitive 
damages  were  not  recoverable. — L.  &  N.  v.  Johnson,  79 
Ala.  436 ;  L.  d  N.  v.  Markee;  Lee  v.  DeBardelahen  C.  & 
I.  Co.,  102  Ala.  630;  Cook  v.  Southern,  supra;  Wilker- 
son  V.  Searcy,  76  Ala.  180.  As  to  the  measure  of  dam- 
ages in  a  case  of  this  character,  see. — L.  &  N.  v.  Quick, 
125  Ala.  553. 

Harsh^  Bbddow  &  Pitts,  for  appellee.  The  complaint 
was  in  all  things  sufficient. — ^JB.  R.,  L.  d  P.  Co.  v.  Har- 
ris, 135  Ala.  482;  Same  r.  Adams,  146  Ala.  267;  So.  Ry. 
V.  Burgess,  143  Ala,  364.  Counsel  discuss  the  objec- 
tions to  evidence,  but  without  citations  of  authority. 
Under  the  evidence  the  question  of  punitive  damages 
was  for  the  jury. — S.  d  N,  Ala.  R.  R.  Co.  v.  McLendon, 
63  Ala.  266;  Cook  v.  So.  Ry.,  153  Ala.  120;  A.  G.  S.  v. 
Hill,  90  Ala.  71;  R.  d  D.  v.  Vance,  93  Ala.  148. 

THOMAS,  J. — This  was  an  action  by  the  passenger 
against  the  carrier,  a  street  railway  company,  for  an 
alleged  breach  of  duty  in  carrying  the  passenger  beyond 
her  destination.    There  are  but  two  counts  in  the  corn- 
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plaint,  and  the  only  difference  between  them  is  that 
one  is  predicated  upon  a  breach  of  dufy  in  negligently 
carrying  the  passenger  beyond  her  destination,  while 
the  other  is  for  wantonly  or  intentionally  doing  so. 

A  demurrer  was  interposed  to  each  count,  raising,  in 
varying  phraseology,  the  point  that  the  complaint  fails 
to  show  that  the  defendant  was  under  duty  to  the  plain- 
tiff to  stop  the  car  at  the  station  alleged.  We  are  of 
opinion  that  the  lower  court  properly  overruled  this 
demurrer,  for  the  complaint  alleges,  in  substance,  in 
this  particular  that:  "Plaintiff  became  and  was  the 
defendant's  passenger  on  one  of  its  street  cars  on  the 
line  of  its  street  railway,  known  as  the  Boyles  line,  to 
a  station  on  said  line,  to-wit.  Canal  Station,  and  paid 
defendant  the  fare  charged,  five  cents,  for  carrying 
plaintiff  on  said  car  to  said  station."  These  were  al- 
legations of  facts  and  not  of  conclusions,  clearly  show- 
ing the  relationship  of  carrier  and  passenger  between 
plaintiff  and  defendant,  and  that  plaintiff  was  such 
passenger  to  Canal  Station,  and  that  defendant  con- 
tracted to  carry  her  there  on  the  car  on  which  she  was 
such  passenger.  From  these  facts,  there  arose  in  law^ 
the  duty  on  defendant,  not  alone  to  transport  the  plain- 
tiff safely  while  she  was  such  passenger,  but  to  carrj 
her  to  and  stop  at  the  station  named,  and  stop,  too, 
sufficiently  long  to  allow  plaintiff  reasonable  opportun- 
ity to  alijjht  from  the  car  with  safety. 

It  was  certainly  not  incumbent  upon  plaintiff  to  show 
in  the  complaint  the  mere  matters  of  evidence  upon 
which  she  expected  to  rely  in  establishing  the  facts  al- 
leged. To  sustain  the  allegations  of  the  complaint  we 
have  recited,  it  would  be  necessary  for  plaintiff  to  prove, 
of  course,  in  addition  to  the  payment  Qt.t^e  fare  men- 
tioned, that  Canal  Station  was  a  regular  station  or  stop- 
ping place  for  the  car  she  was  on,  or  that  it  was  a  flag 
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station — that  is,  one  at  which  the  car  she  was  on  would 
stop  upon  request  of  a  passenger  who  desired  to  alight 
there — and  that  she  made  such  request  of  the  conductor 
at  the  proper  time,  either  verbally  or  in  the  customary 
way,  by  ringing  the  push  bell,  or  by  other  appropriate 
and  unmistakable  sign  or  signal. 

There  is  but  one  difference  between  the  contract  of  a 
railroad  company  to  carry  a  passenger  to  a  particular 
station  on  its  line  and  that  of  a  street  car  company  to 
do  so,  and  that  difference  is  that  the  former  is  always 
an  express  contract,  while  the  latter  is  usually  an  im- 
plied one.  The  railroad  company  bases  its  charges  for 
carrying  on  mileage,  hence  must  know  in  advance  the 
passenger's  destination,  so  as  to  collect  the  proper  fare. 
This  done,  the  person  is  a  passenger  by  express  agree- 
ment to  the  station  to  which  he  has  paid  mileage.  On 
the  other  hand,  the  street  car  company  usually  charges 
a  flat  fare,  which  the  passenger  pays,  often  without  ever 
informing  the  conductor  of  the  destination  which  he 
has  in  mind;  yet  he  is  nevertheless  a  passenger  to  such 
destination,  by  implied  agreement,  resulting  from  cus- 
tom, provided  that  destination  is  a  station  at  which 
the  car  he  is  on  makes  regular  stops,  or  will  stop  upon 
request,  and  he  makes  seasonable  request.  These  are 
matters  of  evidence,  however,  and  not  of  averment. 

The  case  of  Cook  v.  Southern  Ry,  Co,,  153  Ala.  121, 
45  South.  156,  cited  by  appellant,  does  not  conflict  with 
our  views  of  the  sufficiency  of  the  complaint  here.  If 
that  complaint  had  alleged  what  this  one  practically 
does — that  plaintiff  paid  the  fare  charged  by  defendant 
for  carrying  plaintiff  "on  said  car  [the  one  on  which 
she  was  a  passenger]  to  said  station" — we  doubt  not  our 
Supreme  Court  would  have  held  this  sufficient  to  show 
a  duty  to  stop  that  car  at  that  station. 
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The  evidence  for  plaintiff  tended  to  show  that  the 
plaintiff,  a  lady,  en  route  to  her  home,  boarded  the  de- 
fendant's ear  in  Birmingham  at  a  late  hour  in  the  after- 
noon for  transportation  to  Canal  Street  Station,  where 
she  was  accustomed  to  get  on  and  oflf  night  and  morning 
in  going  to  and  returning  from  her  work  in  Birming- 
ham; that  the  car  did  not  usually  get  to  said  station 
until  after  dark,  and  her  mother  was  accustomed  to 
meet  her  there  on  her  return  trip  at  night,  with  a  lan- 
tern, and  accompany  her  to  her  home,  which  was  some 
distance  from  the  station;  that  plaintiff  paid  her  fare, 
and,  just  before  the  car  got  to  Canal  Station,  she  gave 
the  usual  signal  to  stop  there  by  pressing  the  push  bell, 
which  she  heard  ring;  also  that  the  station  was  a  regu- 
lar station  or  stopping  place  for  the  car  on  which  she 
was  riding;  that  the  car  did  not  stop,  but  went  on  to 
the  end  of  the  line,  at  Boyles,  some  several  blocks  away ; 
that  when  at  the  end  of  the  line,  all  the  remaining  pas- 
sengers having  alighted,  the  conductor  came  through 
the  car  and  said  to  plaintiff,  "You  wanted  to  get  oflf  at 
Canal  street,  didn't  you?"  and  she  told  him  that  she 
certainly  did,  and  was  tired  of  being  carrie<l  by,  where- 
upon he  "giggled  and  laughed  and  walked  off";  that 
she  remained  on  the  car,  the  conductor  exacting  no 
further  fare,  expecting  to  be  put  off  at  Canal  Station, 
some  two  blocks  away,  on  the  return  trip ;  that  the  car, 
however,  again  did  not  stop  at  said  station,  whereupon 
slie  proceeded  at  once  to  ring  the  bell  until  it  did  stop; 
that,  when  it  did  stop,  it  was  near  the  next  station,  and 
she  got  off  there  alone,  in  the  dark,  where  the  closest 
houses  were  those  in  which  negroes  lived,  and  «he  ran 
back  down  the  track  as  fast  as  she  could  towards  Canal 
street,  until  she  finally  found  and  reached  her  mother 
with  the  lantern.  This  was  not  all  of  the  evidence  for 
ihe  plaintiff,  and  some  of  it,  in  material  respects,  was 
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contradicted  by  defendant's  witnesses.  Sufficient  is 
given  to  fairly  illustrate,  however,  that  all  the  charges 
requested  by  defendant,  the  refusal  to  give  which  is 
assigned  as  error,  were  properly  refused. 

Charge  1  seeks  to  prevent  the  recovery  of  any  dam- 
ages for  being  carried  by  Canal  Street  Station  on  the 
return  trip,  endeavoring  thereby  to  limit  the  damages, 
if  any  are  recovered,  to  those  sustained  as  a  result  of 
being  carried  by  said  station  when  the  car  was  going 
out.  The  undisputed  evidence  shows  that  the  passage 
was  a  continuous  one,  and  under  the  same  contract  with 
the  carrier,  from  the  time  she  was  first  carried  by  Canal 
Station  on  the  outgoing  trip  to  the  time  she  was  carried 
by  said  station  on  the  return  trip,  and  until  she  was 
finally  landed  beyond  said  station.  The  complaint  is 
predicated  upon  a  breach  of  duty,  arising  under  this 
single  contract,  to  put  plaintiff  oflf  at  Canal  Station; 
and,  so  long  as  she  was  retained  as  a  passenger  under 
the  contract,  the  duty  continued  to  put  her  oflf  there, 
and  defendant  is  liable  for  such  damages  as  the  pas- 
senger sustained  as  a  proximate  result  of  the  breach  of 
such  duty,  from  the  time  when  it  should  have  put  her 
oflf  under  that  contract  to  the  time  it  did  put  her  oflf 
under  that  contract,  as  well  as  for  such  damages  as  she 
sustained  as  the  proximate  result  of  l)eing  finally  landed 
beyond  her  destination  in  complete  breach  of  that  same 
contract.  The  charge,  we  think,  was,  therefore,  prop- 
erly refused. 

Charge  2  presents  practically  the  same  question  as 
charge  3,  and  the  two  may  be  ccmsidered  together;  each 
attempting,  in  a  different  way,  to  avoid  the  recovery  of 
punitive  damages.  If  the  evidence  introduced  by  the 
plaintiflf  is  to  be  believed — ^and  this  was  a  question  for 
the  jury,  which  the  charges  mentioned  would  have  with- 
drawn from  them — there  were  facts  and  circumstances 
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from  which  the  jury  could  reasonably  infer  gross  negli- 
gence on  the  part  of  the  conductor  in  charge  of  the  car, 
such  as  would  raise  a  presumption  that  he  was  con- 
scious of  the  probable  consequences  to  plaintiff  of  his 
carelessness,  and  was  indifferent  to  the  injury  that  she 
would  sustain  therefrom. — Wilkinson  v.  Searcy y  76  Ala. 
176;  Cook  v,  Southern  Ry.  Co.,  153  Ala.  121,  45  South. 
156.  If  the  evidence  for  plaintiff  is  to  be  believed,  Cai^al 
Station  was  a  regular  station  or  stopping  place  for  the 
car,  and  yet  the  car  passed  it  twice  while  plaintiff  was 
a  passenger,  without  stopping;  if,  on  the  other  hand,  the 
jury  did  not  believe  it  was  a  regular  stopping  place, 
still  it  is  without  dispute,  that  it  would  stop  there  upon 
the  passenger's  pressing  the  button  of  the  push  bell, 
which  the  evidence  for  plaintiff  shows  she  did,  and 
that  the  bell  rang  for  the  station  on  the  outgoing  trip; 
that  the  conductor  heard  it  and  was  indifferent  to  it 
may  be  inferred  from  the  fact,  if  the  jury  believed  it, 
that  after  the  car  had  passed  the  station  and  was  at  the 
end  of  the  line,  some  several  blocks  away,  he  came 
through  the  car  and,  upon  seeing  plaintiff,  who  was  the 
only  remaining  passenger,  remarked  to  her,  "You  want- 
ed to  get  off  at  Canal  Station,  didn't  you?"  and  upon  her 
indignant  reply  in  the  afSrmative  he  "laughed  and 
giggled  and  walked  off."  There  was  evidence  tending 
to  show,  also,  that  the  conductor  knew  that  Canal  Sta- 
tion was  the  place  at  which  plaintiff  was  in  the  daily 
habit  of  getting  on  in  the  morning  and  off  the  car  at 
night  when  returning.  In  the  face  of  all  these  facts,  if 
plaintiff's  evidence  is  believed,  he  starts  immediately  on 
the  return  trip,  and  does  not  stop  the  car  at  Canal  Sta- 
tion, just  two  blocks  away,  for  her  to  alight,  but  keeps 
going  until  the  car  is  finally  stopped  a  considerable  dis- 
tance l>e3^ond  the  station,  and  that  only  after  plaintiff 
has  again  rung  the  bell.  We  think  this  evidence,  coupled 
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with  other  evidence  in  the  case,  all  taken  together,  if 
believed  by  the  jury,  is  such  as  from  which  they  would 
have  been  justified  in  inferring  that  the  conductor  knew 
of  plaintiff's  desire  to  alight  at  Canal  street,  and  wan- 
tonly or  intentionally  failed  to  have  the  car  stopped. 

The  following  charge :  "If  you  believe  from  the  evi- 
dence that  plaintiff  was  carried  by  Canal  street,  you 
cannot  award  the  plaintiff  any  damage  on  account  of  the 
fact,  if  it  be  a  fact,  that  she  was  not  met  by  her  mother 
as  soon  as  she  would  have  been  if  she  had  gotten  off  at 
Canal  street" — was  probably  a  proper  charge  under 
the  authority  of  L.  d  N.  R.  R.  Co.  v.  Quick,  125  Ala.  560, 
28  South.  14,  provided  there  was  no  evidence  at  all  of 
the  fact  or  any  from  which  it  could  be  inferred  that  the 
conductor  knew  of  the  habit  of  plaintiff's  mother  of 
meeting  her  and  of  her  meeting  her  that  night.  The 
court,  after  carefully  going  through  the  entire  record 
in  consultation,  are  of  opinion  that  there  is  sufficient 
evidence  in  the  record  to  have  prevented  the  lower  court 
from  withdrawing  this  question  of  the  conductor's 
knowledge  from  the  jui^,  and  that  the  charge,  in  the 
shape   requested,   was  properly   refused. 

The  objection  by  defendant  to  the  question  propound- 
ed to  the  plaintiff,  assigned  as  the  second  ground  of 
error,  was  properly  overruled.  It  sought  to  elicit  evi- 
dence tending  to  establish  the  conductor's  knowledge 
of  the  fact  that  plaintiff's  mother  met  her. 

We  have  discussed  all  the  assignments  of  error,  and 
the  case  is  affirmed. 

AflBrmed. 
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Nashville,  Chattanoogra  &  St.  Louis 
Railway  v.  Blackmon. 

Damage  for  Injury  to  Passenger. 

(Decided  February   13,  1913.     61  South.  468.) 

1.  Carriers;  Passengers;  Injury;  Damage. — Under  the  evidence 
in  this  case,  it  was  a  question  for  the  Jury  whether  plaintiff  was 
entitled  to  punitive  damages,  since,  if  the  conductor  n gainst  the  pas- 
senger's protest,  adopted  a  course  of  conduct  towards  her  likely  to 
result  in  inconvenience  and  injury,  wantonness  might  be  inferred- 

2.  Damages;  Exemplary;  Necessity  of  Pleading, — ^Where  the  com- 
plaint de£:cribes  an  act  justifying  the  imposition  of  punitive  dam- 
ages, it  is  not  necessary  to  the  recovery  of  such  damages  that  they 
should  be  specially  claimed  In  the  complaint. 

3.  Charge  of  Court;  Covered  by  Those  Oiven. — It  is  not  error  to 
refuse  instructions  substantially  covered  by  written  instructions 
given. 

4.  Same;  Invading  Jury*s  Province. — Charges  requiring  the  jury 
to  adopt  one  or  the  other  of  different  or  conflicting  theories,  where 
one  is  just  as  probable  as  the  other  under  the  evidence,  or  to  give 
credence  to  one  phase  of  the  evidence,  where  the  contrary  is  just  as 
probable,  are  properly  refused  as  invading  the  province  ot  the  jury. 

5.  Appeal  and  Error;  Review;  Punitive  Damages. — Punitive  dam- 
ages are  a  thing  apart  from  compensatory  damages,  and  are  within 
the  discretion  of  the  jury,  and  if  fixeti  with  due  regard  to  the  wrong 
perpetrated  in  the  light  of  the  evidence  with  a  view  to  punishing 
to  prevent  similar  Wrongs,  the  jury's  discretion  in  determining  the 
amount,  will  not  be  disturbed. 

AppKiVL  from  Marshall  (Mrcuit  Court. 

Heard  before  Hon.  W.  W.  Haralson. 

Action  by  Alice  Hlackiuon  against  the  Nashville,  Chat- 
tanooga &  St.  Louis  Kaihvay,  for  damages  for  injury 
suflfered  while  a  passenger.  Judgment  for  plaintiflf 
and  defendant  appeals.    Affirmed. 

SPBiVGiNs  &  Spelvkk^  and  Street  &  Isbell,  for  appel- 
lant. The  plaintiff  was  not  entitled  to  punitive  dam- 
ages, and  the  court  erred  in  refusing  to  so  charge. — (7. 
of  G.  V.  Morgan,  161  Ala.  483;  Cook  i\  So.  Hy.,  153  Ala. 
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118;  S^iedicor  v.  Pope,  143  Ala.  275;  Wilkinson  v. 
Searcy,  76  Ala.  176;  12  A.  &  E.  Ann.  cases,  116.  Coun- 
sel discuss  the  action  of  the  court  in  refusing  other 
charges,  and  in  refusing  to  set  aside  the  verdict  and 
grant  a  new  trial,  but  without  citation  of  authority. 

John  A.  Lusk  &  Son,  for  appellee.  Where  the  com- 
plaint alleges  such  a  state  of  fact  as  to  authorize  the 
imposition  of  punitive  damages,  they  need  not  be  spe- 
cially claimed  or  alleged. — Wilkinson  v.  Searcy,  76 
Ala.  176.  The  court  properly  left  the  question  of  exem- 
plary damages  to  the  jury  under  the  evidence  in  this 
case. —  Wilkerson  Case,  supra;  2  Mayf.  sec.  184;  1  L.  R. 
A.  474.  The  other  charges  were  properly  refused,  and 
would  be  so  even  in  a  criminal  case. — Mitchell  v.  The 
State,  94  Ala.  68.  The  imposition  of  exemplary  dam- 
ages are  within  the  discretion  of  the  jury,  and  their  find- 
ing will  not  be  disturbed  unless  clearly  erroneous. — 
National  Surety  Co,  V.  Mabry,  139  Ala.  224;  Bir.  Ry, 
Co,  V,  Nolan,  134  Ala.  329. 

PELHAM,  J. — The  judgment  from  which  this  ap- 
peal is  prosecuted  was  rendered  in  an  action  brought 
by  a  passenger  against  a  common  carrier  to  recover 
damages  consequent  upon  plaintiff's  being  placed  and 
carried  in  a  baggage  car  against  her  will  and  over  her 
protest. 

The  plaintiff  was  a  woman,  practically  an  invalid, 
suffering  from  physical  ailments  peculiar  to  her  sex 
that  rendered  her  unable  to  stand  on  her  feet  for  any 
appreciable  length  of  time  or  walk  any  distance.  She 
arrived  at  the  defendant's  passenger  station  in  Attalla, 
Ala.,  over  a  different  line  of  railroad,  about  9  o'clock  in 
the  morning,  en  route  to  Guntersville,  Ala.,  a  station 
on   the  defendant's  railroad.     The  train   for  Gunters- 
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ville  did  not  arrive  until  6 :30  in  the  afternoon^  and  the 
plaintiff  remained  in  the  passenger  station  from  the 
time  of  her  arrival  in  Attalla  until  time  to  be  placed 
on  the  train  going  to  Guntersville.  During  the  time  she 
was  in  the  station  at  Attalla  waiting  for  the  arrival  of 
the  train  to  carry  her  to  her  destination,  plaintiff  was 
lying  on  a  pile  of  cloaks  arranged  on  a  seat  in  the  wait- 
ing room.  Just  before  the  train  arrived,  plaintiff  pur- 
chased a  first-class  passenger  ticket  entitling  her  to 
ride  as  a  passenger  on  defendant's  train  to  Guntersville; 
and,  under  the  direction  of  the  defendant's  station  agent, 
she  was  placed  in  a  chair  and  carried  to  the  platform 
of  the  station  near  to  the  baggage  car,  upon  arrival  of 
the  train.  The  evidence  is  in  conflict  as  to  whether 
the  plaintiff  was  placed  in  the  baggage  car  against 
her  will  or  consent;  but  the  plaintiff,  who  was  alone, 
except  that  she  was  accompanied  by  two  of  her  chil- 
dren, one  4  and  the  other  7  years  old,  testified  that  she 
protested  against  being  placed  in  the  baggage  car,  and 
told  the  conductor,  before  being  put  in  this  car,  that 
she  was  sick  and  did  not  want  to  be  put  in  there;  that 
she  was  afraid  to  ride  in  the  baggage  car,  and  thought 
it  would  jolt  and  injure  her.  The  plaintiff  testified 
that  to  these  remonstrances  on  her  part  the  conductor 
replied  that  she  would  have  to  ride  there  if  she  rode 
anywhere  on  that  train,  and  thereupon  assisted  in  plac- 
ing her  in  the  baggage  ear  by  carrying  the  plaintiff  in 
the  chair  in  which  she  was  sitting,  with  the  aid  of  help- 
ers, into  the  car.  The  plaintiff  further  testified  that, 
after  being  put  into  the  car  over  her  objection  and  pro- 
test she  again  complained  to  the  conductor,  both  before 
and  after  the  train  started,  and  told  him  that  she  was 
afraid  to  ride  in  the  baggage  car  on  account  of  her  phy- 
sical condition.  The  plaintiff's  testimony  also  tended 
to  show  that  she  did  not  have  the  comforts  and  conven- 
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iences  provided  for  passengers  riding  in  the  regular 
passenger  coaches  carried  as  part  of  the  train  on  which 
she  traveled,  and  that  the  chair  furnished  to  her  to  sit 
upon  was  uncomfortable,  being  without  arms  to  it,  of 
hard  wood  without  cushion,  and  back  no  higher  than 
about  the  "dress  band"  of  plaintiff's  clothes;  that,  in 
iionsequence  of  being  required  to  ride  in  the  baggage 
car  under  these  circumstances,  she  suffered  pain  and 
injury ;  that  she  was  jolted  by  the  trucks  used  in  rolling 
trunks  over  the  floor  of  the  car,  etc. 

The  evidence  introduced  on  behalf  of  the  defendant 
was  in  conflict  with  the  plaintiflPs  testimony  as  to  the 
plaintiff's  being  placed  and  carried  in  the  baggage  car 
against  her  will  and  over  her  protest,  and  had  a  tendency 
to  show  that  the  plaintiff  waived  her  right  to  be  carried 
in  a  regular  passenger  coach,  and  consented  to  ride  in 
the  baggage  car ;  but,  at  most,  this  conflict  in  the  testi- 
mony was  a  question  for  the  jury. 

The  flrst  insistence  made  by  counsel  for  appellant  is 
that  the  court  was  in  error  in  not  giving  the  written 
instruction  requested  in  behalf  of  the  defendant  that, 
under  the  undisputed  evidence  in  this  case,  the  plaintiff 
could  not  be  awarded  anything  as  punitive  or  exem- 
plary damages. 

It  seems  to  us  that  the  case  made  out  by  the  plaintiff's 
evidence  is  of  such  a  character  as  to  fairly  afford  an 
inference  that  might  have  been  drawn  by  the  jury  en- 
titling an  imposition  of  punitive  damages  in  the  discre- 
tion of  the  jury.  The  plaintiff,  a  woman,  accompanied 
by  her  two  small  children,  without  escort,  sick  and 
unable  to  walk,  making  known  her  condition  to  the  con- 
ductor in  charge  of  the  train,  and  being  required  by 
him,  against  her  pleading,  protest,  and  objection,  to  ride 
in  a  baggage  car  from  6:30  to  9  o'lcock  at  night  on  a 
wooden  chair  or  stool,  and  without  the  comforts  pro- 
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vided  for  passengers  in  the  regular  passenger  coach  in 
which  she  was  entitled  to  ride  on  the  ticket  purchased 
by  her  from  the  common  carrier,  makes  out  a  case  for 
the  plaintiff,  we  think,  authorizing  a  submission  by  the 
court  of  the  question  of  imposing  punitive  damages  to 
the  jury.  If  the  conductor  saw  and  realized  the  plain- 
tiff's condition  from  the  attending  circumstances  and 
from  what  he  was  informed  by  the  statement  made  to 
him  by  the  plaintiff,  and  being  conscious  of  all  this, 
adopted  a  course  of  conduct,  against  the  protest  of  the 
plaintiff,  likely  to  result,  or  that  would  probably  result, 
in  inconvenience  and  injury  to  the  plaintiff,  then  wan- 
tonness might  be  fairly  inferred  and  attributed  to  him. 
— Southern  Railvmy  Go.  v.  Wooley,  158  Ala.  447,  48 
South.  369;  B.  R.  c6  E.  Co.  v.  Pinckard,  124  Ala.  372,  26 
South.  880;  B,  R,  d  E.  Co.  v.  Bovvers,  110  Ala.  328,  20 
South.  345;  Ala.  Ot.  So.  Ry.  Co.  v.  Arrington,  1  Ala, 
App.  385,  56  South.  78. 

The  appellant  argues  in  brief  that  the  evidence  does 
not  justify,  and  the  allegations  of  the  complaint  do 
not  warrant,  a  recovery  of  punitive  damages.  Prom 
what  we  have  said,  it  will  be  seen  that  we  are  of  the 
opinion  that  the  evidence  of  plaintiff,  if  credited  (and 
that  is  a  matter  entirely  for  the  conscience  and  under- 
standing of  the  jury),  justifies  an  award  of  punitive 
damages.  If  the  act  described  in  the  complaint  was 
done  wantonly,  or  maliciously,  or  with  circumstances 
of  aggravation,  exemplary  damages  may  be  awarded 
{Sparks  v.  McCreary,  156  Ala.  382,  47  South.  332,  22 
L.  R.  A.  [N.  S.]  1224) ;  and  it  is  not  necessary,  to  a 
recovery  of  punitive  damages,  that  they  should  be 
specially  claimed  in  the  complaint. — Johnson  v.  Collier, 
161  Ala.  204,  49  South.  761. 

The  next  point  insisted  upon  in  argument  of  counsel 
for  appellant  by  brief  is  that  the  court  erred  in  refus- 
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ing  to  give  charge  No.  5  requested  in  behalf  of  the  de- 
fendant. The  le^al  proposition  embraced  in  this  charge 
is  covered  by  given  charge  No.  13.  Charges  instructing 
the  jury  to  adopt  one  or  another  of  different  conflicting 
theories,  if  one  is  just  as  probable  as  another  under  the 
evidence,  are  properly  refused. — Mitchell  v.  State,  94 
Ala.  68,  10  South.  518.  Instructions  requiring  the  jury 
to  give  credence  to  one  phase  of  the  evidence,  where  the 
contrary  is  just  as  probable,  invade  the  province  of  the 
jury. — Southern  Kailway  Co.  v.  Weatherlow,  164  Ala. 
151,  51  South.  381;  Ala.  Con.  C.  d  I.  Co.  v.  Heald,  168 
Ala.  626,  53  South.  162.  The  only  other  matter  urged 
as  constituting  reversible  error  is  the  refusal  of  the 
trial  court  to  grant  defendant's  motion  to  set  aside  the 
verdict.  We  are  unable  to  say,  under  the  rules  govern- 
ing courts  of  review,  that  the  trial  court  that  had  the 
opportunity  and  advantage  of  hearing  the  witnesses  ore 
tenus,  was  in  error  in  refusing  to  grant  the  motion  be- 
cause of  a  preponderance  of  evidence  against  the  verdict 
returned  by  the  jury  in  favor  of  the  plaintiff.  The 
written  charges  given  at  the  request  of  the  defendant 
indicate  that  the  trial  court  was  very  liberal  in  giving 
charges  requested  by  the  defendant  asserting  its  legal 
rights  on  the  trial,  and  presented  the  defendant's  con- 
tention on  the  conflicting  evidence  fairly  before  the 
jury;  and  we  do  not  find  the  evidence  against  the  ver- 
dict so  decided  as  to  clearly  convince  us  that  it  is  wrong 
and  unjust. 

So  far  as  the  amount  of  the  verdict  is  concerned,  it 
is  evident,  from  an  examination  of  the  whole  evidence, 
that  the  jury,  acting  under  proper  instructions  from 
the  court  as  to  the  elements  that  must  be  found  to  exist 
to  warrant  the  assessment  of  punitive  damages,  saw  fit, 
in  the  exercise  of  its  discretion,  to  impose  such  dam- 
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ages.  The  imposition  of  punitive  damages  is  discretion- 
ary with  the  jury,  and  is  a  thing  apart  from  the  com- 
pensation allowed  for  the  injury  suffered;  and  if  fixed 
with  due  regard  to  the  wrong  perpetrated,  in  the  light 
of  the  evidence  upon  which  the  finding  is  predicated^ 
with  a  view  of  punishment  to  the  end  of  preventing  simv 
ilar  wrongs,  the  judgment  and  discretion  of  the  jury.;, 
in  determining  the  amount  should  not  be  disturbed  by 
a  court.— L.  &  N.  R.  R.  Co.  v.  Bizzell,  131  Ala.  429,  30 
South.  777 ;  Cole^nan  t>.  Pepper ^  159  Ala,  310,  49  South. 
310. 

The  jury  seem  to  have  accepted  as  true  and  based  its 
finding  on  the  plaintiff's  testimony;  and,  as  referred  to 
this  testimony,  the  verdict  cannot  be  said  to  be  an 
abuse  of  discretion  on  the  part  of  the  jury.  The  trial 
court,  having  heard  all  of  the  evidence,  and  occupying 
a  more  advantageous  position  than  does  this  court  of 
review  for  determining  this  question,  in  passing  on  the 
motion  for  a  new  trial  decided  that  the  verdict  was  not 
excessive;  and  we  are  unable  to  say,  from  the  evidence 
set  out  in  the  bill  of  exceptions,  that  the  judgment  of 
the  trial  court,  in  refusing  to  grant  the  motion,  should 
be  disturbed. 

No  other  errors  are  urged  or  insitsed  upon,  and  the 
case  will  be  afSrmed. 

Affirmed. 
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Liies  V.  Montgromery  Traction  Co. 

Damages  fw  Injury  to  Passenger. 
(Decided  February  ft,    1913.    61   South.  480.) 

1.  Appeal  and  Error;  Revietc:  Discretion. — Where  the  quantum 
of  damages  is  not  susceptible  of  an  exact  pecuniary  estimate,  the 
amount  to  be  allowed  is  a  matter  of  discretion  for  the  Jury,  and 
the  court  will  not  set  aside  its  award  merely  because  the  court 
thinks  that  the  Jury  gave  too  much  or  too  little. 

2.  Same;  Damages. — ^A  Judgment  assessing  damages  for  personal 
injury  should  be  set  aside  for  inadequacy,  if  it  is  shown  that  as  a 
result  of  the  injury,  plaintiff  has  suffered  damages  susceptible  of 
exact  pecuniary  measurement  in  an  amount  in  excess  of  the  verdict. 

3.  Damages;  Inadequacy;  Personal  Injury. — In  an  action  for 
injury  to  plaintiff's  ankle,  a  verdict  allowing  $1,000,  was  not  under 
the  evidence,  so  inadequate  as  to  authorize  setting  it  aside  as  an 
abuse  of  the  Jury's  discretion. 

Appeal  from  Montgomery  Circuit  Court. 

Heard  before  Hon.  W.  W.  Pearson. 

Action  by  M.  T.  Liles  against  the  Montgonjery  Trac- 
tion Company,  for  adamages  for  injuries  sustained  while 
a  passenger.  Judgment  for  plaintiff  awarding  in- 
sufficient damages  and  he  appeals.    Affirmed. 

LE^rciiER,  McCoRD  &  Harold,  and  Hill,  Hill,  Whit- 
ing &  Stern,  for  appellant.  The  damages  were  inade- 
quate, and  the  court  should  set  them  aside. — 13  Cyc. 
135;  68  Miss.  336;  52  111.  App.  346;  40  N.  Y.  551;  2  Ed. 
Smith,  349;  53  S.  W.  897;  88  Hun.  109;  58  N.  J.  L.  426; 
33  Atl.  950.  That  the  verdict  was  inadequate,  see  the 
following  cases. — 49  South.  704;  53  South.  532;  55 
South.  732;  55  South.  741;  54  South.  963;  52  South. 
1025;  122  Mo.  App.  529. 

RusHTON,  WiixiAMS  &  Crenshaw,  for  appellee.  The 
matter  of  assessment  of  damages  where  there  is  no  exact 
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pecuniary  standard,  is  within  the  discretion  of  the  jury, 
and  their  verdict  will  not  be  set  aside  merely  because 
the  court  thinks  them  too  large  or  too  small. — Mosely 
V.  Jamison,  8  South.  745;  Nat.  8ur.  Co.  v.  Mahry,  139 
Ala.  217;  (\  of  Ga.  v.  White,  56  Ala.  574.  Under  the 
evidence  and  these  authorities,  the  court  will  not  dis- 
turb the  verdict,  but  will  affirm  the  case. 

WALKER,  P.  J.— In  March,  1911,  the  plain tiflf  (the 
appellant  here)  sustained  personal  injuries  as  the  re- 
sult of  his  being. thrown  from  a  street  car  of  the  defend- 
ant upon  which  he  was  a  passenger  in  consequence  of 
the  excessive  speed  at  which  the  car  turned  a  curve  at 
or  near  the  place  at  which  the  plaintiflf  expected  to  get 
off.  In  October,  1911,  he  had  verdict  and  judgment 
for  f  1,000  as  compensatory  damages  for  his  injuries. 
This  appeal  presents  for  review  the  action  of  the  trial 
court  in  overruling  plaintiff's  motion  to  set  aside  the 
verdict  and  grant  a  new  trial.  The  complaint  against 
the  verdict  which  is  sought  to  be  sustained  is  that  its 
award  of  damages  was  grossly  inadequate. 

In  a  very  recent  case  (Central  of  Georgia  Ky,  Co.  v. 
White,  175  Ala.  60,  56  South.  574)  the  Supreme  Court 
had  occasion  to  state  some  of  the  rules  by  which  appel- 
late courts  should  be  guided  in  reviewing  decisions  of 
trial  courts  in  such  matters.  The  opinion  in  that  case 
quoted  with  approval  part  of  the  following  statement 
found  in  8  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  628: 
"Where  damages  are  susceptible  of  pecuniary  estimate, 
and  can  be  assessed  with  reference  to  or  even  limited 
by  fixed  standards  and  established  values,  the  question 
of  their  excessiveness  or  inadequateness  is  not  usually 
one  of  difficulty.  But  when  the  damages  cannot  be  esti- 
mated in  this  way  the  question  is  not  so  easily  decided. 
As  the  quantum  of  damages  is  in  such  cases  a  matter  of 
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discretion  for  the  jury,  the  trial  court  will  not  set  aside 
a  verdict  for  damages  merely  because  of  its  opinion  that 
the  jury  gave  too  much  or  too  little.  And,  when  a  trial 
court  has  refused  to  disturb  a  verdict  on  account  of  the 
amount  of  the  recovery,  the  appellate  court  is  very  re- 
luctant to  substitute  its  judgment  for  that  of  the  jury 
and  court  below.  To  such  an  extent  is  the  measure  of 
recovery,  when  not  susceptible  of  a  pecuniary  estimate, 
deemed  a  matter  of  discretion  for  the  jury,  that  the 
universal  rule  is  that  a  judgment  will  not  be  reversed  on 
this  ground,  alone,  unless  the  amount  is  so  excessive  or 
so  grossly  inadequate  as  to  be  indicative  of  prejudice, 
partiality,  or  corruption  on  the  part  of  the  jury."  And 
in  the  course  of  the  opinion  rendered  in  the  case  re- 
ferred to  it  was  said :  "If  we  can  reasonably  do  so,  we 
are  bound  to  attribute  the  size  of  the  verdict  to  the  effect 
of  the  evidence,  rather  than  to  passion,  prejudice,  or 
other  improper  mental  attitude  of  the  jury." 

It  is  urged  in  behalf  of  the  appellant  that  the  amount 
of  the  verdict  shows  conclusively  that  there  was  a  fail- 
ure on  the  part  of  the  jury  to  give  due  consideration  to 
some  of  the  elements  of  damage  shown  by  un controvert- 
ed evidence  in  the  case;  and  in  this  connection  the  fol- 
lowing expression  found  in  the  opinion  in  the  leading 
case  of  Phillips  v.  Southtoestem  RaAlway  Co.,  4  Queen's 
Bench  Div.  406,  is  quoted :  "But  we  think  that  a  jury 
cannot  be  said  to  take  a  reasonable  view  of  the  case 
unless  they  consider  and  take  into  account  all  the  heads 
of  damage  in  respect  of  which  a  plaintiff  complaining 
of  personal  injury  is  entitled  to  compensation.  These 
are  the  bodily  injuries  sustained,  the  pain  undergone, 
the  effect  on  the  health  of  the  sufferer,  according  to  its 
degree  and  probable  duration  as  likely  to  be  temporary 
or  permanent;  the  expenses  incidental  to  attempts  to 
effect  a  cure,  or  to  lessen  the  amount  of  injury;  the 
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pecuniary  loss  sustained  through  inability  to  attend 
to  a  profession  or  business,  as  to  which,  again,  the  in- 
jury may  be  of  a  temporary  character,  or  may  be  such 
as  to  incapacitate  the  party  for  the  remainder  of  his 
life."  The  contention  in  behalf  of  the  appellant  is  that 
it  is  manifest  from  the  record,  not  only  that  the  jury  did 
not  take  into  account  all  the  heads  of  damage  in  respect 
of  which  the  evidence  in  the  case  showed  that  he  was 
entitled  to  compensation,  but  that  the  verdict  was  for 
less  than  the  amount  of  damages  susceptible  of  definite 
pecuniary  measurement  which  the  evidence  showed  that 
he  had  sustained.  The  following  statement  is  made  in 
the  argument  of  his  counsel:  "Plaintiflf's  doctor^s  bill 
and  loss  in  salary  up  to  the  time  of  the  trial  were,  it 
will  be  seen,  considerably  more  than  the  amount  of  the 
verdict.  This  left  plaintiff  absolutely  nothing  for  the 
injuries  which  the  testimony  showed  were  permanent. 
On  the  question  of  the  plaintiff's  earning  capacity,  no 
witness  was  offered  by  the  defendant  to  contradict  his 
testimony,  and  the  jury  could  not  reject  it  without  some 
good  reason."  We  do  not  deny  that  the  verdict  should 
have  been  set  aside  if  it  was  made  apparent  that,  as  a 
result  of  the  injury  complained  of,  the  plaintiff  had  suf- 
fered damages  susceptible  of  definite  pecuniary  meas- 
urement in  an  amount  in  excess  of  that  of  the  verdict. 
The  question  then  is.  Does  the  record  in  the  case  make 
any  such  showing? 

The  evidence  showed  that  the  principal  injury  sus- 
tained by  the  plaintiff  was  to  one  of  his  feet  or  ankles. 
Three  physicians  as  witnesses  for  him  testified  in  re- 
gard to  the  injury.  They  differed  as  to  its  nature  and 
extent.  One  of  them  stated  *^that  so  far  as  the  strength 
compared  with  the  strength  of  the  other  foot  is  con- 
cerned witness  did  not  think  that  it  would  ever  be  as 
good  as  the  normal  foot,  though  he  thought  that  the 
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plaintiff  would  have  a  good  ankle."  Another  of  the 
physicians  testified  "that  he  could  not  tell  how  long  it 
would  be  before  the  plaintiff  could  walk  on  the  foot  with 
ease  and  without  pain."  Both  of  plaintiff's  feet  were 
exhibited  to  the  jury,  so  that  they  could  compare  the  ap- 
pearances and  movements  of  the  two  ankles,  and  an 
X-ray  photograph  of  the  injured  ankle  which  was  taken 
shortly  after  the  accident  was  exhibited  and  explained 
to  the  jury;  but  neither  photograph  nor  the  explana- 
tions of  it  are  set  out  in  the  bill  of  exceptions.  The 
plaintiff's  testimony  was  to  the  effect  that  up  to  the 
time  of  the  trial  he  had  not  been  able  to  resume  the 
employment  in  which  he  was  engaged  at  the  time  he 
was  hurt,  and  that  he  had  incurred  a  doctor's  bill  of 
^165.  As  to  the  value  of  his  time  lost  by  the  plaintiff  as 
the  result  of  the  injury,  the  only  evidence  was  that  fur- 
nished by  his  own  testimony.  It  cannot  be  said  that  the 
record  shows  that  that  evidence  was  such  as  to  require  a 
finding  by  the  jury  that  the  plaintiff's  doctor's  bill  and 
loss  in  salary  up  to  the  time  of  the  trial  together  amount- 
ed to  more  than  |1,000.  On  his  direct  examination  the 
plaintiff  testified,  as  stated  in  the  bill  of  exceptions, 
"that  at  the  time  of  the  accident  he  was  working  for  Eli 
Lilly  &  Co.,  who  are  wholesale  druggists,  and  one  of  the 
largest  wholesale  drug  firms  in  the  United  States;  that 
he  was  earning  from  |3,500  to  |4,000  a  year."  In  the 
course  of  his  cross-examination  he  testified  as  follows: 
"Q.  You  say  that  Eli  Lilly  &  Co.  pay  you  a  salary  of 
$3,500  a  year?  A.  Yes  sir.  Q.  And  then  you  make 
commissions  on  side  lines  of  about  $400  or  |500  in  addi- 
tion to  that?  A.  Yes,  sir.  Q.  But  your  regular  salary 
is  $3,500  a  year?  A.  Yes,  sir.  Q.  And  pay  your  ex- 
penses? A.  Yes,  sir."  Under  the  pressure  of  further 
cross-examination,  he  admitted  subsequently  that  he 
did  not  receive  any  regular  salary  at  all,  but  was  paid 
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only  commissions  on  what  he  sold,  and  that  out  of 
these  commissions  he  paid  all  his  own  expenses.  He 
traveled  over  a  considerable  territory,  and  no  data  were 
furnished  as  to  the  amounts  of  his  sales  or  of  his  ex- 
penses. Without  a  further  discussion  of  the  plaintiff'B 
testimony  as  it  is  disclosed  by  the  bill  of  exceptions,  it 
may  be  said  of  it  that  it  was  such  as  not  to  negative  a 
conclusion  that  the  jury  were  justified  in  regarding  it 
as  failing  to  furnish  any  satisfactory  showing  as  to 
what  was  the  value  of  the  plaintiff's  time,  or  as  being 
marked  by  such  a  lack  of  frankness  and  clearness,  and 
by  such  contradictory  and  confusing  statements  that  it 
was  entitled  to  be  accorded  little,  if  any  weight.  If 
the  size  of  the  verdict  can  be  taken  as  evidence  that  the 
jury,  in  making  up  their  award,  failed  to  allow  any  con- 
siderable sum  for  the  pecuniary  loss  sustained  by  the 
plaintiff  through  his  inability  to  attend  to  the  business 
in  which  he  had  been  engaged,  such  failure  on  the  part 
of  the  jury  may  be  attributed  to  the  infirmities  of  the 
testimony  by  which  the  plaintiff's  claim  in  that  regard 
was  sought  to  be  sustained,  rather  than  to  a  capricious 
and  unwarranted  disregard  by  the  jury  of  the  evidence 
adduced.  The  question  of  the  weight  or  cre<libility  of 
the  evidence  was  one  peculiarly  for  the  jury. 

As  to  the  elements  of  damage  in  the  case  which  were 
not  susceptible  of  pecuniary  measurement  by  any  fixed 
standard — as,  for  instance,  the  claims  based  upon  the 
suffering  and  physical  disability,  whether  temporary  or 
permanent,  entailed  upon  the  plaintiff  by  the  injury — 
the  jury  and  the  trial  court,  with  the  witnesses  in  per- 
son before  them,  and  having  the  benefit  of  ocular  demon- 
strations which  the  record  on  appeal  does  not  and  can- 
not reproduce,  had  a  distinct  advantage  over  a  revising 
tribunal.  The  record  does  not  enable  us  to  say  that  the 
size  of  the  verdict  constituted  satisfactory  proof  that  the 
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jury  were  not  duly  regardful  of  the  real  nature  and  ex- 
tent of  the  injury  and  of  the  plaintiff's  suffering  as  dis- 
closed by  the  evidence,  and  that  the  trial  court  could 
not  properly  have  reached  any  conclusion  other  than 
that  the  verdict  was  the  result  of  passion,  prejudice,  or 
other  improper  influence  operating  upon  the  jury,  rather 
than  of  a  fair  consideration  of  the  evidence  adduced. 
The  showing  made  by  the  record  does  not  negative  the 
conclusion  that  the  jury  was  warranted  by  the  evidence 
in  the  case  in  finding  that  the  injury  was  not  one  which 
was  likely  to  disable  the  plaintiff  for  any  considerable 
time  and  was  not  as  serious  as  he  sought  to  make  it  ap- 
pear, and  that  he  was  not  justly  entitled  to  recover  as 
compensatory  damages  more  than  fl,000. 

The  conclusion  is  that  it  has  not  been  made  to  ap- 
pear that  the  verdict  complained  of  evidenced  such  an 
abuse  of  its  discretion  by  the  jury  as  to  warrant  this 
court  in  substituting  its  judgment  for  that  of  the  jury 
and  of  the  court  below. 

Aflirmed. 


Louisville  &  Nashville  Railroad  Co. 
t\  Sanders. 

Damage  for  Injury  to  Passenger. 
(Decided  February  (J,   1913.     <n    South.  482.) 

1.  CaiTicrs;  Passengers ;  Contraet ;  Speeial  Damages. — Where  a 
passenger  was  not  informed  of  the  train's  stopping  place  nearest 
his  destination,  and  as  a  result  thereof,  was  require<l  to  take  a 
much  longer  walk,  the  fact  that  his  feet  were  blistered  by  such 
walk  was  not  a  necessary  result  of  the  carrier's  negligence,  but 
was  in  its  nature,  special  damages,  not  recoverable  unless  specially 
claimed  or  pleaded. 

2.  Same;  Element  of  Damages, — ^Where  a  passenger  was  not  in- 
formed by  those  in  charge  of  the  train  of  the  stopping  place  nearest 
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his  destination,  and  was  carried  by  so  that  he  was  compelled  to 
walk  four  miles  instead  of  one,  the  added  fatigue,  annoyance  and 
inconvenience  were  elements  of  damage. 

3.  Same;  Excessive  Damages, — Where  the  passenger  was  tiiirty- 
two  years  old,  in  good  health,  and  did  not  lose  any  part  of  his 
wages  on  account  of  being  carried  past  his  destination,  as  a  result 
of  which,  he  had  to  walk  four  miles  instead  of  one,  carrying  a 
bag  of  tools  on  a  warm  day,  a  verdict  for  $150  for  the  added 
fatigue,  annoyance  and  Incovenlence  was  excessive. 

Appeal  from  Anniston  City  Court. 

Heard  before  Hon.  Thomas  W.  Coleman,  Jr. 

Action  by  J.  N.  Sanders  against  the  Louisville  & 
Nashville  Railroad  Company,  for  damages  for  injury 
consequent  upon  being  carried  beyond  his  destination. 
Judgment  for  plaintiff  and  defendant  appeals.  Re- 
versed and  remanded. 

Knox,  Acker,  Dixon  &  Sterne,  for  appellant.  The 
damages  assessed  were  excessive  in  view  of  the  evidence 
in  this  case. — C.  of  (?.  v,  Stevenson^  3  Ala.  App.  13 ;  ff. 
G.  d  8.  Ry.  Co.  V,  Ryan,  18  S.  W.  866;  G.  G.  &  8.  Ry.  v. 
Gaedecke,  39  S.  W.  312;  G.  &  C.  Ry.  Co.  v,  Clehume, 
33  S.  W.  687;  50  Mo.  456;  25  S.  W.  451;  31  S.  E.  182. 
The  defendant  was  entitled  to  the  charge  asserting 
that  plaintiff  was  entitled  only  to  compensatory  dam- 
ages.—A.  G.  8.  V.  8ellers,  93  Ala.  9.  Plaintiff's  blis- 
tered feet  occasioned  by  the  walk,  was  in  the  nature  of 
special  damages,  and  not  having  been  specially  claimed 
or  pleaded,  were  not  recoverable  in  this  action. — City 
D.  Co.  V.  Henry,  139  Ala.  161 ;  8o,  Ry.  Co.  v.  Haickins, 
121  Ky.  415;  Wilkms  v.  Nassau  Co.,  90  N.  Y.  S.  678. 

Charles  F.  Douglass,  for  appellee.  The  blister  was 
the  necessary  result  of  the  walk,  and  the  walk  was  the 
result  of  the  carrier's  negligence,  and  hence,  the  injury 
was  the  proximate  result  of  the  negligence. — So.  Ry,  Co. 
i\  Lee,  167  Ala.  268.    The  damages  were  not  excessive. 
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—B.  R.,  L.  d  P.  Co.  V.  Nola/n,  134  Ala.  329;  13  Cyc. 
121 ;  Pvllman  Car.  Co.  v.  Lutz,  154  Ala.  517. 

WALKER,  P.  J. — In  his  complaiDt  the  plaintiff 
averred,  in  effect,  that,  by  being  required  to  take  a 
longer  walk  to  reach  his  destination  than  would  have 
been  necessary  if  he  had  been  informed  of  the  stopping 
place  of  the  train  on  which  he  was  riding  which  was 
nearest  to  his  destination,  he  was  delayed  in  getting  to 
his  work,  fj^eatly  inconvenienced  by  such  delay,  and 
was  so  fatigued,  inconvenienced,  and  annoyed  by  the 
hot  walk,  the  anxiety,  and  the  disappointment,  that  he 
was  ill  prepared  to  take  up  his  work,  and  did  so  at 
great  disadvantage;  and  the  only  damages  claimed  were 
for  the  inconvenience  and  hardship  so  averred.  The 
complaint  contained  no  averment  as  to  the  plaintiff's 
feet  being  blistered  as  the  result  of  the  walk  he  had  to 
take^  and  did  not  claim  damages  on  any  such  account. 
It  is  not  to  be  doubted  that  damages  for  such  a  physical 
injury,  which  plainly  is  not  a  necessary  result  of  the 
wrongful  conduct  complained  of,  are  in  their  nature 
special  damages,  which  are  not  recoverable  unless  spe- 
cially claimed.— /;%  v.  Wihlc,  150  Ala.  402,  43  South. 
574;  Vest  i\  Speakman,  153  Ala.  393,  44  South.  1017. 
The  plaintiff  not  having  claimed  in  his  complaint  dam- 
ages for  the  injury  mentioned  in  written  charge  2,  re- 
quested by  the  defendant,  the  fact  that,  in  his  testimony 
describing  the  walk  which  the  fault  chargeable  against 
the  defendant  had  put  him  to  the  necessity  of  taking, 
the  plaintiff  made  mention  of  the  circumstance  or  re- 
sult that  his  feet  were  blistered  was  not  entitled  to  be 
given  the  effect  of  enabling  him  to  recover  special  dam- 
ages to  which  he  had  made  no  claim  in  his  complaint. 
That  charge  was  an  appropriate  instruction  to  this  ef- 
fect, and  it  should  have  teen  given. 
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On  August  16,  1911,  the  plaintiff,  whose  occupation 
is  that  of  a  steam  fitter,  purchased  of  the  defendant  a 
ticket  entitling  him  to  be  carried  from  Anniston  to  Si- 
luria,  to  which  latter  place  he  was  going  for  the  pur- 
pose of  putting  in  some  piping  for  his  employer.  He 
boarded  a  train  which  did  not  go  to  Siluria,  but  by 
which  passengers  wishing  to  go  to  that  place  in  the 
morning  could  reach  it  by  getting  off  at  Alabaster, 
which  was  one  mile  from  Siluria;  it  being  the  custom 
for  an  employee  on  the  train  to  notify  passengers  for 
Siluria  that  Alabaster  was  the  place  to  get  off.  The 
plaintiff  was  not  informed  that  that  was  the  place  for 
him  to  get  off  until  after  the  train  had  passed  it.  Be- 
fore the  next  station,  Pelham,  was  reached,  the  con- 
ductor, in  reply  to  an  inquiry  by  the  plaintiff  as  to 
how  he  could  get  to  Siluria,  offered  to  take  him  to  Bir- 
mingham and  bring  him  back  that  night.  On  the  plain- 
tiff's learning  that  Siluria  was  about  four  miles  from 
Pelham,  he  said  he  would  get  off  at  the  latter  place, 
which  he  did,  and,  not  being  able  to  find  a  conveyance, 
he  walked  from  that  place  to  Siluria,  carrying  his  bag 
of  tools,  which  weighed  30  or  35  pounds.  He  testified 
that  the  day  was  very  hot,  and  that  the  walk  caused 
bim  considerable  fatigue.  He  is  32  years  of  age.  He 
was  not  made  sick  by  the  walk.  He  did  not  lose  any 
part  of  his  wages  for  that  day.  He  sustained  no  pecun- 
iary loss.  There  is  no  allegation  of  willfulness  or  wan- 
tonness, and  no  claim  of  punitive  damages.  We  find 
nothing  in  the  case  upon  which  the  claim  to  damages 
can  be  based,  except  the  fact  that  the  negligence  com- 
plained of  resulted  in  the  plaintiff's  having  to  walk  four 
miles,  when,  but  for  such  negligence,  he  would  have 
had  to  travel  only  one  mile  after  leaving  the  train.  He 
was  entitled  to  compensation  for  the  added  fatigue,  an- 
noyance, and  inconvenience  so  entailed  upon  him.    The 
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jury  awarded  him  fl50  as  damages.  We  are  of  opinion 
that  the  verdict  was  excessive,  and  that  the  defendant's 
motion  to  set  it  aside  and  for  a  new  trial  should  have 
been  granted. 

So  far  as  the  evidence  indicates,  the  plaintiff  was  in 
robust  health  and  possessed  of  such  powers  of  endur- 
ance as  were  requisite  to  the  pursuit  without  undue 
hardship  of  an  occupation  calling  for  considerable  bod- 
ily vigor,  and,  when  he  reached  his  destination,  he  pro- 
ceeded with  his  day's  work  without  any  loss  of  wages. 
An  award  to  a  healthy  man  of  32  years  of  age  of  f  150 
for  being  put  to  the  necessity  of  taking  such  a  walk  of 
four  miles,  instead  of  one  mile,  when  the  only  ill  effects 
for  which  he  is  entitled  to  recover  under  the  averments 
of  his  complaint  were  such  as  have  been  mentioned 
above,  is,  on  the  face  of  it,  an  allowance  of  considerably 
more  than  reasonable  compensation.  We  do  not  think 
that  the  defendant  should  be  required  to  pay  the  plain- 
tiff at  the  rate  of  $50  a  mile  for  the  addition  to  his 
walk  entailed  by  its  negligence.  He  is  entitled  to  com- 
pensation, not  to  punitive  damages.  Manifestly  the 
jury  were  not  duly  regardful  of  this  proposition  when 
the  amount  of  the  verdict  was  fixed. — Gulf,  (7.  d  8.  F. 
Ry.  Co.  V.  Ryan  (Tex.  App.)  18  S.  W.  866;  Ghulf,  G.  d 
8.  F.  Ry.  Go.  v.  Gaedecke  (Tex.  Civ.  App.)  39  S.  W. 
312. 

Reversed  and  remanded. 
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Alabama  Great  Southern  R.  R.  Co. 
V.  Pouncey. 

Injury  to  Passenger. 

(Decided  February  13,  1913.    Rehearing  denied  April  8,   1913. 
61  South.  601.) 

1.  Pleading;  Complaint;  Sufficiency. — The  rule  that  general  aver- 
ments of  breach  of  duty  where  the  complaint  shows  the  existence 
of  a  duty,  are  sufficient,  does  not  exempt  a  plaintiff  from  showing 
by  averment  that  what  he  complains  of  was  done  or  omitted  by 
defendant,  or  by  some  one  for  whose  acts  or  omissions  the  defend- 
ant is  legally  chargeable. 

2.  Carriers;  Passengers;  Complaint. — A  complaint  alleging  the 
relation  of  passenger  and  carrier  between  plaintiff  and  defendant, 
and  that  a  train  servant  of  defendant  used  Insulting  or  abusive 
langnase  towards  plaintiff  as  a  proximate  consequence  of  which 
plaintiff  was  greatly  humiliated,  etc.,  does  not  show  that  the  servant 
was  acting  within  the  scope  of  his  authority,  and  was  demurrable 
on  account  thereof. 

3.  Same;  TAability. — ^The  protection  which  a  carrier  owes  to  its 
passengers  does  not  make  it  liable  for  an  Injury  Inflicted  by  one  to 
whom  it  had  not  entrusted  the  performance  of  any  duty  connected 
with  the  carriage  or  protection  of  its  passengers,  unless  it  appears 
that  the  carrier,  or  an  employee  of  the  carrier  charge<l  with  such 
a  duty  could  reasonably  have  anticipated  that  a  passenger  would 
be  subjected  to  Injury,  or  was  at  fault  in  some  respect  In  failing  to 
prevent  it. 

4.  Same:  Insults:  Evidence.— The  manner  and  tone  of  voice  ac- 
companying the  language  used  to  a  passenger  is  admissible  in  an 
action  by  the  passenger  against  the  carrier  for  damages  for  abusive 
and  insulting  language  used  towards  the  passenger  by  an  employee. 

5.  Af aster  and  Servant:  Injury  to  Third  Person;  Liability  of  Mom- 
trr. — The  master's  liability  does  not  extend  to  wrongs  committed 
by  a  servant  while  acting  outside  the  scope  of  his  employment;  the 
mere  existence  of  the  relation  of  master  and  servant  not  Imposing 
on  the  master  liability  for  whatever  tort  the  servant  may  commit 
while  the  relation  exists. 

6.  Santr.—Oue  seeking  to  charge  a  master  with  liability  for  a 
tort  committed  by  his  servant  must  show  In  his  pleading  that  the 
act  or  omission  complained  of  occurred  under  such  circumstances 
as  to  render  the  master  liable ;  it  being  sufficient,  however.  If  the 
averments,  read  as  a  whole,  show  that  the  servant  was  acting 
within  the  scope  of  his  employment  when  commltttlng  the  wrong 
complained  of. 
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Appeal  from  Birmingham  City  Court. 

Heard  before  Hon.  Charles  W.  Feeguson. 

Action  by  Cobb  Pouneey  against  the  Alabama  Great 
Southern  Railroad  Company,  for  damages  for  an  al- 
leged injury  arising  from  abusive  or  insulting  language 
used  towards  him  by  an  employee  of  defendant.  Judg- 
ment for  plaintiff  and  defendant  appeals.  Reversed 
and  remanded. 

A.  G.  &  E.  D.  Smith,  for  appellant.  The  court  erred 
in  overruling  demurrer  to  the  complaint  as  it  clearly 
pointed  out  the  defect  therein  of  a  failure  to  show  the 
servant  or  agent  was  acting  within  the  line  and  scope 
of  his  employment. — L.  &  N.  v.  Johnson,  50  South.  300 ; 
8.  S.  &  I.  Go.  V.  Bihb,  51  South.  345;  Palos  C.  &  G.  Go. 
V,  Benson,  39  Ala,  727 ;  Daniels  v.  Garney,  148  Ala.  81 ; 
Wise  V.  Gurl,  58  South.  286.  Counsel  discuss  assign- 
ments of  error  relative  to  evidence,  but  without  citation 
of  authority.  Damages  not  alleged  in  the  complaint  are 
not  recoverable,  and  hence,  the  charge  asserting  that 
proposition  should  have  been  given. — Dunn  d  Lalande 
Bros.  V.  Gunn,  42  South.  686;  S.  A.  L.  Ry.  Go.  v.  Brant- 
ley, 48  South.  48;  Blackmon  v.  Mauldin,  51  Ala.  23.  It 
is  proper  to  raise  improper  claims  for  damages  by  ob- 
jections to  evidence  and  requested  charges. — W.  U.  T. 
Go.  V.  Westmoreland,  43  South.  790;  B'ham  W.  W.  Go. 
V.  Ferguson,  51  South.  150. 

Harsh,  Beddow  &  Fitts,  for  appellee.  A  complaint 
must  be  ccmstrued  in  its  entirety. — A.  G.  8.  v.  Williams, 
140  Ala.  230.  When  so  construed,  it  is  entirely  suf- 
ficient.—L.  d  N.  V.  Johnson,  50  South.  302;  8.  8.  8.  d 
I.  Go.  V.  Bihb,  51  Ala.  347;  B.  R.,  L.  d  P.  Go.  v.  Moore, 
148  Ala.  120;  Armstrong  v.  Montgomery  8t.  Ry.,  123 
Ala.  233;  2?.  R.,  L.  d  P.  Go.  v.  Baird,  137  Ala.  344;  B. 
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R.,  L.  &  P.  Co.  V.  McCurdy,  172  Ala,  488.  The  legal 
principles  involved  in  the  substantive  law  in  the  case 
have  been  fully  settled  in  favor  of  appellee  here  and 
elsewhere. — B.  R,,  L.  &  P.  Co.  v.  Baird,  supra;  So.  Ry. 
V.  Lee,  167  Ala.  263;  B.  R.,  L.  d  P.  Co.  v.  Glenn,  in 
MSS;  11  Am.  St.  Eep.  434;  94  Am.  St  Rep.  141;  39 
Am.  St.  Eep.  517;  33  L.  R.  A.  (N.  S.)  386:  14  L.  R.  A. 
(N.  S.)  464;  50  South.  632.  The  manner  and  tone  of 
the  servant  was  admissible  in  evidence. — Ferdon  v. 
Dickens,  161  Ala.  187;  Thornton  v.  The  State,  143  Ala, 
43;  Aliller  v.  The  State,  107  Ala.  40;  S.  A.  d  N.  v.  Mc- 
Lendon,  63  Ala.  266;  Taggart  v.  The  State,  143  Ala, 
188.  The  above  authorities  apply  with  equal  force  to 
charge  asked  by  defendant  along  the  same  line.  The 
court  was  not  in  error  in  refusing  the  other  charges. — 
B.  W.  W.  Co.  V.  Copeland,  161  Ala,  310;  B.  R.,  L.  &  P. 
Co.  V.  Glenn,  supra. 

WALEZER,  P.  J. — The  single  count  of  the  complaint 
in  this  case,  after  averring,  in  effect,  that  at  the  time  of 
the  commission  of  the  alleged  wrong  complained  of  the 
plaintiff  was  a  passenger  on  a  train  of  the  defendant, 
averred  that  "defendant's  servant  or  agent  on  said 
train  used  towards  plaintiff  abusive  or  insulting  lan- 
guage, and  as  a  proximate  consequence  thereof  plaintifF 
was  greatly  humiliated,"  etc.  The  court  overruled  the 
defendant's  demurrer  to  the  complaint,  which  assigned, 
among  other  grounds,  "that  said  complaint  fails  to  al- 
lege or  show  that  the  servant  mentioned  in  said  com- 
plaint was  acting  within  the  line  and  scope  of  his  au- 
thority." We  are  unable  to  escape  the  conclusion  that 
this  ground  of  demurrer  pointed  out  a  material  defi- 
ciency in  the  complaint. 

The  rule  under  which  very  general  averments  of  a 
breach  by  the  defendant  of  a  duty  owing  by  him  to 


Digitized  by 


Google 


7.1  OP  ALABAMA.  551 

[Alabama  Great  Southern  R.  R.  Co.  v.  Pouncey.] 

the  plaintiff,  amountiDg  to  hardly  more  than  the  state- 
ment of  the  pleader's  conclusion  in  that  regard,  are 
treated  as  sufficient,  when  the  averments  of  the  com- 
plaint show  the  existence  of  such  duty  {Birmingham 
Rtj.,  L.  d  P.  Co.  V.  MoCurdy,  172  Ala.  488,  55  South. 
616),  cannot  be  availed  of  by  a  plaintiff  to  excuse  a  fail- 
ure on  his  part  to  show  by  appropriate  averments  that 
what  he  complains  of  was  done  or  omitted  by  the  de- 
fendant, or  by  some  one  for  whose  acts  or  defaults  the 
defendant  is  legally  chargeable.  The  objection  raised 
by  the  quoted  ground  of  demurrer  is  not  aimed  at  the 
generality  of  the  averment  of  wrongful  conduct  com- 
plained of,  but  at  the  failure  of  the  complaint  to  show 
that  the  person  guilty  of  the  wrong  bore  any  such  rela- 
tion to  the  defendant  as  to  render  the  latter  liable  for 
his  alleged  misconduct  So  far  as  the  complaint  shows 
the  existence  of  any  relation  between  the  defendant  and 
the  person  whose  wrongful  conduct  is  alleged,  its  aver- 
ments would  be  sustained  by  evidence  of  that  person's 
being  an  agent  or  servant  of  the  defendant  who  was  on 
said  train  at  the  time  referred  to,  though  he  had  been 
intrusted  by  the  defendant  with  no  duty  in  reference  to 
that  train  or  the  safeguarding  of  the  passengers  there- 
on, though  his  employment  by  the  defendant  was  for 
service  to  be  rendered  in  a  wholly  different  branch  of 
its  business,  disassociated  from  the  performance  of  any 
duty  owing  by  the  carrier  to  a  passenger,  and  though 
his  presence  on  the  train  at  that  time  was  in  violation 
of  the  rules  or  express  orders  of  the  defendant.  For 
anything  that  appears  in  the  complaint,  the  perform- 
ance of  all  duties  or  functions  pertaining  to  the  service 
for  which  the  agent  or  servant  referred  to  in  the  com- 
plaint had  been  employed  by  the  defendant  may  have 
been  completely  suspended  so  long  as  he  was  on  that 
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traiD.  He  may  not  have  been  at  that  time  engaged  in 
any  way  in  the  business  of  his  employer. 

The  mere  fact  of  the  existence  of  the  relation  of  prin- 
cipal and  agent  is  not  enough,  under  the  law,  to  impose 
upon  the  principal  liability  for  whatever  tort  the  agent 
may  commit  while  the  relation  exists.  Under  the  doc- 
trine of  respondeat  superior  the  liability  of  the  princi- 
pal for  the  torts  of  his  agent  does  not  extend  to  wrongs 
committed  by  the  agent  while  he  is  acting  wholly  out- 
side of  the  general  range  or  scope  of  his  employment, 
and  is  no  longer  in  any  way  or  sense  engaged  in  per- 
forming the  service  for  which  he  had  been  employed,  or 
to  which  he  had  been  assigned. — Henderson-Mizell  Mer- 
cantile Co.  V.  Chapman  &  Co.,  3  Ala,  App.  296,  57  South. 
82;  4  Elliott  on  Railroads,  §  2638. 

In  the  opinion  rendered  in  the  case  of  Louisville  & 
Nashville  R.  Co.  v.  Johnson,  162  Ala.  665,  50  South.  300, 
it  was  distinctly  recognized  that  when  a  principal  is 
sought  to  be  charged  with  liability  for  a  tort  com- 
mitted by  his  agent  it  is  incumbent  upon  the  plaintiff  to 
show  by  the  averments  of  his  complaint  that  the  act  or 
omission  complained  of  occurred  under  such  circum- 
stances as  to  render  the  defendant,  as  the  principal  or 
employer,  liable  for  it,  though  it  was  also  recognized 
that  "there  are  no  patented  words  for  charging  the  mis- 
conduct imputed  to  have  been  committed  or  omitted 
Svithin  the  scope  of  the  servant's  employment,' "  and 
that  it  is  sufficient  if  the  averments  of  the  complaint, 
read  as  a  whole,  show  that  the  agent,  when  committing 
the  wrong,  bore  such  a  relation  to  the  defendant  as  to 
render  the  latter  liable  for  the  misconduct  complained 
of.  The  wrong  complained  of  in  the  case  at  bar  is  simi- 
lar to  the  one  which  was  the  subject  of  complaint  in  the 
case  of  Lampkin  v.  Louisville  &  Nashville  R.  Co.,  106 
Ala.  287,  17  South.  448.     It  was  held  that  the  com- 
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plaint  in  that  case  was  not  subject  to  such  an  objection 
as  the  one  raised  by  the  ground  of  demurrer  above  men- 
tioned; the  court  saying:  "It  sufficiently  appears  from 
the  complaint  that  the  acts  charged  were  committed  on 
and  to  the  plaintiff,  while  he  was  a  passenger  on  the 
defendant's  train,  by  a  brakeman  in  the  service  and  em- 
ployment of  the  defendant,  while  in  the  discharge  of 
his  duties  as  such,  when  he  owed  and  could  not  deny 
protection  to  the  plaintiff,  and  could  not  willfully  in- 
sult and  maltreat  him  in  the  manner  alleged."  No  such 
statement  can  properly  be  made  in  reference  to  the 
averments  of  the  complaint  in  the  case  at  bar.  To  adopt 
the  suggestion  made  in  the  argument  of  the  counsel  for 
the  appellee,  that  the  averment  to  the  effect  that  the 
alleged  wrong  was  committed  by  "the  defendant's  ser- 
vant or  agent  on  said  train,"  when  read  in  connection 
with  other  averments  made  in  the  complaint,  is  to  be 
construed  as  showing  that  such  servant  or  agent  was 
on  the  train  in  the  performance  of  a  service  connected 
with  its  operation  for  which  he  had  been  employed  by 
the  defendant,  not  only  would  require  the  averments  of 
the  complaint  to  be  construed  most  favorably  to  the 
plaintiff,  instead  of  in  the  way  called  for  by  the  familiar 
rule  on  the  subject,  but  would  amount  to  adding  or  in- 
terpolating averments  of  fact  which  the  pleader  did 
not  make. 

The  averments  of  the  complaint  do  not  show  that  the 
plaintiff  was  subjected  to  the  alleged  abuse  or  insult  in 
such  circumstances  as  to  render  the  defendant  liable 
to  him  for  the  wrong,  though  it  was  committed  by  one 
to  whom  the  defendant  had  intrusted  no  duty  in  refer- 
ence to  the  operation  of  the  train  or  the  protection  of 
the  passengers  thereon.  The  duty  of  protection  which 
a  carrier  owes  to  his  passenger  is  not  to  be  so  enlarged 
as  to  make  him  liable  for  an  injury  inflicted  by  one  to 
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whom  he  had  intrusted  the  pepfomaance  of  no  duty  con- 
necte<l  with  the  carriage  or  protection  of  his  passen- 
gers, unless  the  carrier  or  some  employee  charged  with 
such  a  duty  could  reasonably  have  anticipated  that  a 
passenger  would  be  subjected  to  such  an  injury,  or 
was  at  fault  in  some  respect  in  failing  to  prevent  it. — 
Elliott  on  Railroads,  §  1639.  No  such  state  of  facts  is 
disclosed  by  the  averments  of  the  complaint  in  the  case 
at  bar. 

Exceptions  were  reserved  to  rulings  of  the  court 
in  admitting  evidence  as  to  the  manner  and  tone  of 
voice  accompanying  the  expressions  of  the  defendant's 
employee  which  were  complained  of  as  abusive  or  in- 
sulting, and  to  the  giving  and  refusal  of  instructions  as 
to  the  right  of  the  jury  to  look  to  such  evidence.  With- 
out undertaking  to  rule  upon  questions  that  may  not  be 
presented  at  all  or  in  the  same  way  on  another  trial 
that  may  be  had  under  different  issues,  it  may  be  said 
that  to  deny  the  jury  the  opportunity  of  considering  the 
words  deposed  to  in  the  light  of  the  way  in  which  they 
were  spoken  would  seem  to  amount  to  a  withdrawal 
from  its  view  of  an  integral  part  of  the  occurrence 
which  is  the  subject  of  complaint.  Whether  or  not 
words  spoken  by  one  person  to  another  are  to  be  re- 
garded as  abusive  or  insulting,  or  otherwise,  may  de- 
pend largely  upon  the  manner  or  tone  of  voice  of  the 
speaker.  A  statement  which  could  properly  be  treated 
as  inoffensive  if  it  was  made  in  a  jocular  or  friendly 
way  might  be  distinctly  abusive  or  insulting  if  the  man- 
ner of  the  speaker  was  serious,  and  his  tone  of  voice  in- 
dicated anger  or  ill  will. — Barlow,  et  cU.  v.  Hamilton, 
151  Ala.  634,  44  South.  657;  Hill  v.  State,  146  Ala.  51, 
41  South.  621;  Riley  v.  State,  132  Ala.  13,  31  South. 
731;  1  Elliott  on  Evidence,  §§  540,  552. 

Reversed  and  remanded. 
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ON  APPUOATION  FOE  REHEARING. 

In  the  brief  filed  in  support  of  the  appellee's  applica- 
tion for  a  rehearing,  it  is  contended  that  what  was  said, 
in  the  foregoing  opinion  is  opposed  to  the  decision  ren- 
dered in  the  case  of  Birmingham  Railway  &  Electric 
Co.  V.  Baird,  130  Ala.  334,  30  South.  456,  54  L.  E.  A. 
752,  89  Am.  St.  Rep.  43.  The  assault  for  which  the 
common  carrier  was  held  liable  in  that  case  was  one 
committed  upon  its  passenger  by  its  conductor,  who 
was  in  charge  of  the  car  upon  which  the  passenger  was 
riding.  It  was  distinctly  recognized  in  that  case,  as 
one  of  the  elements  of  the  plaintiff's  right  to  recover, 
that  at  the  time  the  assault  complained  of  was  com- 
mitted the  conductor  was  engaged  in  the  service  for 
which  he  had  been  employed  by  the  carrier,  and  that 
the  assault  was  a  disregard  and  violation  of  a  duty  im- 
posed upon  him  by  his  employment.  The  following  ex- 
pressions, indicating  the  grounds  upon  which  the  de- 
fendant in  that  case  was  held  liable  for  the  assault, 
were  quoted  by  the  court  in  the  course  of  the  opinion 
rendered :  "The  carrier's  obligation  is  to  carry  his  pas- 
senger safely  and  properly,  and  to  treat  him  respect- 
fully, and  if  he  intrusts  the  performance  of  this  duty  to 
his  servants  the  law  holds  him  responsible  for  the  man- 
ner in  which  they  execute  the  trust."  "It  is  a  duty  of 
the  conductor,  and  other  employees  upon  a  train  of 
cars  to  treat  the  passengers  with  civility,  and  to  abstain 
from  all  unnecessary  violence  towards  them."  The  car- 
rier was  held  liable  for  the  assault  committed  by  the 
conductor,  because  that  assault  was  a  breach  of  a  duty 
of  the  carrier  to  the  passenger,  the  performance  of 
which  was  imposed  upon  the  conductor  by  his  employ- 
ment. Nothing  said  in  the  opinion  in  that  case  sup- 
ports the  contention  that  a  carrier  is  to  be  held  to  lia- 
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bility  for  an  assault  committed  upon  a  passenger  by 
any  employee  of  the  carrier,  without  regard  to  whether 
such  employee  had  been  intrusted  with  the  performance 
of  any  duty  owing  by  the  carrier  to  the  passenger,  and 
though  neither  the  carrier  nar  any  of  its  employees  to 
whom  such  duty  had  been  intrusted  were  in  any  way 
in  fault  in  failing  to  anticipate  the  assault,  or  to  pre- 
vent its  commission.  That  case  does  not  decide  that  a 
carrier  is  liable  for  every  assault  committed  on  a  pas- 
senger by  one  of  its  employees  while  the  latter  is  oflf 
duty  and  in  no  manner  engaged  in  his  employer's  busi- 
ness, or  that  in  such  a  case  the  inquiry  as  to  whether 
the  employee  was  acting  within  or  wholly  outside  of 
the  general  range  or  scope  of  his  employment  is  an  im- 
material one.  If  at  the  time  of  the  assault  he  was  in 
no  sense  acting  as  an  employee  of  the  carrier,  the  latter 
is  not  to  be  held  to  liability  for  the  assault,  unless  it 
was  committed  under  such  circumstances  as  would  have 
rendered  it  liable  if  the  act  had  been  that  of  a  stranger 
to  it. 

Application  for  rehearing  overruled. 


Blrmlngrham  Transfer  &  Traffic  Co. 
V.  Still. 

Dummfes  for  Improperly  Transporting  Corpse, 

(Decided   February   4,    1913.     Rehearing   denied    April   8,   1913. 
61  South.  611.) 

1.  Appeal  and  Error;  Harmless  Error;  Pleading. — It  is  not  error 
to  reversal  for  the  court  to  decline  to  grant  a  motion  to  strilse  from 
the  comi)lalnt  damages  claimed,  although  the  motion  be  well 
grounded. 

2.  Pleading;  Improper  Claim  for  Damages;  Method  of  Raising, — 
The  proper  way  to  raise  the  question  of  improper  damages  claimed 
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in  the  complaint,  is  not  by  demurrer,  but  by  motion  to  strike  or 
objection  to  evidence,  and  written  instructions. 

3.  Actiwis;  Recovery  of  Damages, — One  may  recover  in  one  ac- 
tion all  damages  resulting  from  a  breach  of  duty  growing  out  of  a 
contract. 

4.  Damages;  Mental  Anguish;  Other  Actual  Damages. — Where 
the  body  was  hauled  on  a  dray  in  the  same  manner  as  and  with 
ordinary  baggage,  a  father  who  contracts  and  pays  for  having  the 
body  of  his  child  taken  in  a  suitable  and  befitting  manner  from 
one  station  to  another,  has  a  right  to  recover  at  least  a  part  of  the 
sum  paid,  where  the  charge  was  greater  than  that  for  ordinary 
baggage,  and  hence,  may  recover  for  mental  suffering  in  connection 
therewith. 

5.  Dead  Bodies;  Improper  Treatment;  Mental  Anguish. — A  father 
has  a  right  to  the  custody  of  the  body  of  his  dead  child  to  bury  it, 
and  a  right  to  recover  for  mental  suffering,  for  improper  treatment 
of  it,  where  he  contracts  to  have  it  taken  from  one  station  to  an- 
other in  a  suitable  maimer,  and  it  Is  hauled  on  a  dray  with  trunks, 
some  of  them  over  it,  and  the  persons  in  charge  sitting  on  it, 
although  the  body  is  not  mutilated  or  otherwise  injured. 

0.  Carriers;  Contracts;  Services;  Evidence. — Where  the  usual 
charge  for  ordinary  baggage  is  25  cents,  and  the  transfer  company 
contracted  to  carry  the  coffined  liody  of  a  small  child  from  one 
station  to  another,  charging  therefor  $2.50,  the  difference  is  suf- 
ficient as  evidence  that  the  parties  contemplated  a  different  service 
than  that  given;  the  body  having  been  carried  on  a  dray  with  ordi- 
nary l)ag(;a?e.  some  of  which  was  on  the  coffin,  and  the  i)artles  in 
charge  sitting  thereon. 

7.  Same:  Breach  of  Duty;  Exemplary  Damages. — ^Where  the 
defendant  contracted  to  carry  the  coffined  body  of  a  small  child 
from  one  station  to  another,  charging  therefor  a  sum  greatly  in 
excess  of  the  usual  charge  for  carrying  ordinary  baggage,  and 
hauled  the  body  on  a  dray  with  trunks,  some  of  which  were  piled 
on  the  coffin  with  the  persons  in  charge  sitting  on  them,  the  jury 
were  warranted  in  finding  wanton  or  willful  disregard  of  plain- 
tiff's rights,  authorizing  the  imi)osltion  of  exemplary  damages. 

8.  Same:  Ueasonahle  Charge:  Evidence. — Where  the  body  was 
taken  in  the  ordinary  mode  of  transporting  basgage,  on  a  dray 
mingled  with  trunks,  for  which  service  the  defendant  charged  plain- 
tiff $2..m0.  the  i)laintiff  suing  the  defendant  for  a  breach  of  its  duty 
under  Its  contract  of  carriage  could  properly  introduce  a  city  ordi- 
nance fixing  the  price  for  hauling  a  trunk  between  said  points  at 
25  cents,  as  affording  a  basis  for  arriving  at  the  fair  and  reason- 
able charge  for  carrying  the  body. 

Appkal  from  Birniinijham  City  Court. 

Hoard  before  Hon.  Robert  N.  Bblu 

Action  by  J.  H.  Still  aj^ainst  the  Binninfl^ham  Trans- 
fer &  Traffic  Company,  for  damages  ^rowinji:  out  of  a 
breach  of  contract  to  transport  the  body  of  his  child 
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from  one  station  to  another.     Judgment  for  plaintiff 
and  defendant  appeals.    Affirmed. 

J.  T.  Stokely,  for  appellant.  The  fact  that  a  charge 
for  services  rendered  was  gi'eatly  in  excess  of  the  usual 
charge  would  not  give  the  plaintiff  the  right  to  recover 
any  part  of  the  money  he  paid  for  such  service. — Judge 
■o,  Wilkins,  19  Ala.  765;  Maull  i\  Vaughan,  45  Ala.  134; 
Wood  v.  Craft,  85  Ala.  260.  Therefore,  plaintiff  was 
without  right  to  recover  damages  for  mental  anguish, 
and  the  motion  to  strike  such  claim  from  the  complaint 
should  have  been  granted. — Blount  v.  W.  V.  T,  Co.,  106 
Ala.  155;  W.  U.  T.  Co.  v.  Blocker,  138  Ala.  485;  W.  U. 
T.  Co.  V.  Waters,  139  Ala.  652.  There  are  no  property 
rights  in  a  dead  body,  and  hence,  defendant  was  not 
subject  to  an  action  of  law  as  here  attempted. — Besse- 
mer L.  d  L  Co,  V.  Jenkins,  111  Ala.  135;  Long  v.  C.  R. 
I.  &  P.  Co.^  82  Pac.  289;  see  also  74  S.  W.  222;  114  N. 
W.  353;  L.  R.  A.  475.  Punitive  damages  could  not  be 
recovered. — Bir.  W,  W\  Co,  v,  Ferguson,  51  S'outh.  150 ; 
Goins  v.  Wes,  Ry,,  68  Ga.  190;  75  Am.  Dec.  628;  24  S. 
W.  1125;  25  Ark.  570;  26  111.  App.  502;  46  S.  W.  209; 
13  (;yc.  113.  The  court  erred  in  admitting  the  ordinance 
showing  the  charge  fixed  for  the  carriage  of  trunks  and 
ordinary  baggage  from  one  point  to  the  other. 

Harsh,  Beddow  &  Fitts,  for  appellee.  Even  if  the 
motion  to  strike  was  well  grounded,  its  refusal  does  not 
constitute  reversible  error. — C,  of  Ga,  v,  McNabh,  150 
Ala.  332;  So,  Ry,  v.  Coleman,  153  Ala.  266.  The  ques- 
tion of  right  of  recovery  of  damages  for  mental  anguish 
in  the  case  here  presented  has  been  settled  against  ap- 
pellant's contention. — W,  U,  T.  Co,  v,  Merrill,  144  Ala, 
618;  Same  v,  Krichbaum,  145  Ala.  409;  Same  v.  Long, 
148  Ala.  202;  Sa^ne  v,   Westmoreland,  150  Ala.  654; 
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Postal  T.  Co.  V,  Beall,  159  Ala.  249.  There  are  certain 
rights  attaching  to  a  dead  body  which  the  law  will  pro- 
tect, such  as  the  right  to  care  for  it,  watch  over  it  and 
bury  it.— 2  Black.  429;  4  Id.  235;  3  A.  &  E.  Enc.  of 
liaw,  51 ;  149  S.  W.  849 ;  2  Den.  G.  C.  325 ;  8  A.  &  E.  Enc. 
of  Law,  839;  12  L.  R.  A.  (N.  S.)  534.  Under  these 
authorities  plaintiff  was  entitled  to  damages  for  mental 
suflfering. — W.  U.  T.  Co.  v.  Long,  supra;  W.  XJ.  T.  Co.  v. 
McMorris,  48  South.  350 ;  Same  v.  Croxoley,  48  South. 
381.  Punitive  damages  were  allowable  as  the  evidence 
supported  a  finding  of  wanton  or  willful  neglect  of 
duty. — W.  U.  T.  Co.  v.  Crowley,  supra;  Same  v.  Stokes, 
54  South.  181 ;  Same  v.  Seed,  115  Ala.  674;  Same  v.  Cun- 
ningham, 99  Ala.  314.  It  was  incumbent  on  plaintiff  to 
lay  all  his  damages  in  one  action. — Bir.  So.  v.  Lintner, 
141  Ala.  428;  B.  K,  L.  d  P.  Co.  v.  Norris,  2  Ala.  App. 
618,  and  the  telegraph  cases  cited  above. 

PELHAM,  J. — This  is  an  action  brought  by  the  ap- 
pellee, as  plaintiff,  in  the  court  below  against  the  appel- 
lant for  damages  growing  out  of  the  alleged  breach  of 
a  duty  resting  upon  a  contract  entered  into  by  appel- 
lant, who  was  engaged  in  the  transfer  business  in  the 
city  of  Birmingham,  Ala.,  to  carry  the  small  coffined 
corpse  of  the  appellee's  minor  child  in  a  suitable  and 
befitting  manner  from  the  Terminal  passenger  station 
in  the  city  of  Birmingham  to  the  Louisville  &  Nashville 
Railroad  passenger  station  in  said  city. 

The  appellee  arrived  at  said  Terminal  station,  accom- 
panied by  a  friend,  en  route  to  (Tillman,  Ala.,  to  which 
place  he  was  carrying  the  corpse  of  his  child  for  burial. 
It  was  necessary,  in  order  to  complete  the  journey  after 
arriving  in  Birmingham,  to  have  the  corpse  carried 
across  the  city  to  the  said  Tjouisville  &  Nashville  Rail- 
road station,  a  distance  of  six  or  seven  blocks,  and  the 
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appellee  contracted  with  the  appellant  to  perform  this 
service,  paying  the  price  (f2.50)  fixed  by  the  appeiianty 
and  stated  by  its  agent  to  be  the  customary  charge  for 
such  a  service. 

The  corpse  was  transferred  from  the  one  station  to 
the  other  in  the  city  by  putting  the  coflfin  containing  the 
corpse  on  an  ordinary  one-horse  dray  used  by  the  ap- 
pellant in  connection  with  its  regular  business  in  haul- 
ing baggage,  and  carrying  it  with  some  seven  or  eight 
trunks  that  were  also  on  the  dray,  which  was  driven 
by  and  in  the  charge  of  a  negro  driver  and  a  negro  help- 
er. The  coffin  weighed,  with  is  contents,  about  75  or 
80  pounds;  the  corpse  being  that  of  a  small  girl  about 
21/4  years  old.  When  the  negroes  in  charge  of  the  dray 
drove  up  to  the  Louisville  &  Nashville  Railroad  station, 
where  the  father  and  his  friend  were  awaiting  its  arri- 
val, the  coffin  was  piled  in  with  the  trunks,  some  of 
the  trunks  being  over  the  coffin,  and  the  negro  men  in 
charge  were  sitting  on  the  trunks. 

In  each  count  of  the  complaint  the  plaintiff  seeks  to 
recover  a  portion  of  the  sum  paid  the  defendant  for  car- 
riage, and  damages  for  mental  pain  and  suffering,  and 
also  exemplary  or  punitive  damages.  The  defendant 
moved  to  strike  from  each  count  of  the  complaint  the 
claim  for  pecuniary  loss,  being  the  amount  claimed  as 
part  of  the  consideration  paid  the  defendant  for  the 
services  to  be  performed  that  were  not  performed,  or 
were  improperly  performed.  The  action  of  the  court  in 
denying  these  motions,  even  if  they  were  properly 
grounded,  would  not  authorize  a  reversfil  of  the  case. — 
C.  of  Ga,  Ry,  Co,  v.  McNab,  150  Ala.  332,  43  S^uth.  222; 
Southern  By.  Co,  v,  Coleman,  153  Ala.  166,  44  South. 
837.  The  appellant,  however,  raised  the  same  question 
by  special  charges  directed  at  the  plaintiff's  right  to 
re(?(>ver  such  damages,  and  this  method  of  raising  the 
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question  properly  presents  it  for  consideration  on  re- 
view. 

If  the  defendant  charged  the  plaintiff  an  unreason- 
able amount  for  the  service  rendered,  or  rather  did 
not  render  the  kind  of  service  contracted  for,  the  plain- 
tiff would  have  a  cause  of  action  to  recover  the  amount 
exacted  in  excess  of  a  proper  and  reasonable  charge; 
and  if  the  plaintiff  suffered  recoverable  damages  for  a 
breach  of  duty  growing  out  of  the  same  contract,  and 
as  a  proximate  consequence,  entitling  him  to  recover  for 
mental  pain  and  suffering,  there  is  no  rule  of  law  that 
would  prevent  him  from  recovering  for  all  of  the  dam- 
ages in  one  action.  "One  who  is  entitled  to  sue  at  all 
for  the  consequences  of  a  wrongful  act  of  another  may 
recover  all  the  damages  proximately  resulting  from 
that  act. — Birmingham  Southern  Ry,  Co.  v.  Lintner, 
141  Ala.  420,  38  South.  369,  109  Am.  St.  Rep.  40,  3 
Ann.  Cas.  461 ;"  B,  R.,  L.  &  I\  Co.  v.  Norris,  2  Ala. 
App.  610,  618,  56  South.  739.  The  same  principle  has 
often  been  applied  to  suits  against  telegraph  companies 
for  damages  resulting  from  a  failure  to  deliver  tele- 
grams.— W.  U.  Telegraph  Co.  v.  Krichbaum^  145  Ala. 
409,  41  South.  16;  IF.  U.  Telegraph  Co.  v.  Merrill,  144 
Ala.  618,  39  South.  121,  113  Am.  St.  Rep.  66;  W.  V. 
Telegraph  Co.  v.  Long,  148  Ala.  202,  41  South.  965;  W. 
U.  Telegraph  Co.  v.  Westmoreland,  150  Ala.  654,  43 
South.  790;  Postal  Telegraph  &  Cable  Co.  v.  Beal  159 
Ala.  249,  48  South.  676. 

The  appellant,  by  appropriate  methods,  challenged 
the  plaintiff's  right  to  recover  damages  for  mental  pain 
and  suffering,  and  makes  the  adverse  rulings  of  the 
trial  court  against  the  appellant  on  this  proposition  the 
basis  of  several  assignments  of  error.  The  cases  cited 
by  appellant  in  Avhich  our  Supreme  Court  has  held  that 
a  plaintiff  could  not  recover  for  mental  pain  and  suflfer- 
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iii«»  alone,  without  having  a  right  to  recover  some  actual 
or  substantial  damages  aside  from  such  injuries,  are 
not  in  the  waj'  of  plaintiff's  right  to  recover  for  mental 
suffering  in  this  case;  for  the  contract,  on  its  face,  car- 
vuhI  with  it  the  necessary  implication  that  the  defend- 
ant, for  the  consideration  paid,  would  carry  the  corpse 
in  suitable  and  befitting  manner,  and  its  wrongful  act 
in  failing  in  this  and  hauling  it  on  a  dray  in  the  same 
manner  as  ordinary  l>aggag(»  furnished  the  plaintiff 
with  a  cause  of  acti<m  for  actual  damages,  aside  from 
damages  for  mental  suilering,  for  at  least  a  part  of  the 
sum  exacted  for  a  different  service. 

The  further  insistence  is  nuule  tlmt  ilamages  for  men- 
tal pain  and  suttVn'ing  are  not  recoverable  in  a  case  of 
this  nature,  and  that  the  improper  and  wrongful  treat- 
ment of  a  dead  body,  when  tliere  is  no  mutilation  or 
physical  injury  to  the  corpse,  cannot  be  nmde  the  sub- 
ject-matter or  basis  of  a  recovery  of  damages  for  mental 
pain  and  suffering  by  the  next  of  kin,  although  it  is 
conce<led  that  the  next  of  kin  have  the  right  to  the  cus- 
tody of  the  body  for  the  i}urpos(»s  of  burial.  We  cannot 
subscribe  to  such  a  proposition.  The  right  of  a  father 
to  care  for,  watch  over,  and  l)ury,  the  <lead  body  of  his 
minor  child  has  always  bei^i  recognized  and  protected 
by  the  law  (see  li  Am.  &  Kng.  Ency.  Law  [1st  Ed.]  p. 
51,  note  4);  and  whert^vcT  a  legal  right  is  violated  or 
trespassed  upon  in  this  connecti(m  a  real  remedy  is  af- 
forded by  the  law. — L<u',s(n\  i\  ("h(hsf\  47  Minn.  407,  50 
N.  W.  238,  14  L.  K.  A.  85,  28  Am.  St.  Kep.  370. 

In  this  case  the  evidence  shows  that  the  father  was 
taking  the  corpse  of  his  '1\\*  year  old  daughter  to  its 
earthly  resting  place*,  and  contra<ted  with  the  defend- 
ant to  carry  it  from  one  station  to  another  through  t^e 
streets  of  the  city  of  Birmingham  in  a  suitable  and  be- 
fitting manner,  with  due  regard  to  the  feelings  and 
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seusibilities  of  a  pareDt  thus  situated.  That  this  dis- 
tance was  but  six  or  seven  blocks,  and  that  a  price  of 
|2.5()  was  exacted  and  paid  for  the  service,  and  that  the 
charg;e  for  carrying  a  trunk  or  other  ordinary  article  of 
baggage  of  the  same  bulk  and  weight  between  these  two 
points  was  25  cents,  were  facts  sufficient,  in  themselves, 
to  show  tlmt  tlie  parties  contemplated  a  ditferent  ser- 
vice from  that  given,  which  was  shown  by  practically 
the  uncontroverte<l  evidence  to  be  tliat  the  cor])se  was 
carried  in  a  way  naturally  calculatcnl  to  wcmnd  the  feel- 
ings of  the  afflicted  father,  and  in  the  same  manner  as 
a  trunk  or  other  ordinary  piece  of  baggage  w-ould  be 
hauled  through  the  streets;  that  is,  on  a  dray  mingled 
togetlier  w  ith  several  trunks,  on  wliich  two  negro  men 
in  sole  charge  were  sitting. 

As  was  appositely  said  by  the  court  in  the  opinion 
rendered  in  the  recent  case  of  Douiflas  r.  Htokes,  149 
Ky.  506,  5(19,  149  S.  W.  849,  850:  'The  most  tender 
affecti(ms  of  the  hunmn  heart  cluster  about  the  body 
of  one's  dead  child.  A  num  may  recover  for  any  injury 
or  indignity  done  the  l)<>dy,  and  it  would  be  a  reproach 
to  the  law  if  physical  injuries  might  be  recovered  for, 
and  not  thow*  incorpor(»al  injuries  which  wcmld  cause* 
much  greater  suffering  and  humiliation.''  In  this  case 
the  (^'ourt  of  Appeals  of  Kentucky  held  that  the  parent 
had  a  right  to  recover  damages  for  mental  pain  and 
suffering  occasioned  by  the  unauthorized  use  of  a  nude 
photograph  of  plaintiff's  deformed  minor  children,  as  it 
constituted  a  violation  of  the  parent's  right  of  privacy 
of  the  bodies  of  his  dead  children. 

Although,  strictly  speaking,  there  is  no  right  of  prop- 
erty in  a  dead  body,  the  right  of  a  parent,  who  has  th(» 
custody  of  the  remains  of  his  dead  child  for  burial,  to 
recover  for  the  injury  to  his  feelings  by  any  indignity 
purposely  or  witmgfuUy  perpetratc^il  upon  the  <H>rps<»  of 
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the  child  has  been  directly  or  by  proper  analogy  recog- 
nized in  many  well-considered  cases. — Wright  v.  Holly- 
vyood  Cemetery  Co.,  112  Ga.  884,  38  S.  E.  94,  52  L.  R. 
A.  621;  Renihan  v.  Wright,  125  Ind.  536,  25  N.  T.  822, 
9  L.  R.  A.  514,  21  Am.  St.  Rep.  249;  Dunn  v.  Smith 
(Tex.  Civ.  App.)  74  S.  W.  576;  Meagher  v.  Driscoll,  99 
Mass.  281,  96  Am.  Dec.  759;  Fillehrown  v.  Hoar,  124 
Mass.  585;  Larson  v.  Chase,  47  Minn.  307,  50  N.  W. 
238,  14  L.  R.  A.  85,  28  Am.  St.  Rep.  370;  Jacobus  v. 
Congregation  of,  etc.,  107  Ga.  518,  33  S.  E.  853,  73  Am. 
St.  Rep.  141;  L.  &  N.  R.  R.  Co.  v.  Hull,  113  Ky.  561,  68 
S.  W.  433,  57  L.  R.  A.  771;  Pierce  v.  Swan  Point  Cemt. 
Proprietors,  10  R.  I.  227,  14  Am.  Rej).  667;  Wright  v. 
Beardsley,  46  Wash.  16,  89  Pac.  172;  Wells  Fargo  Co. 
V.  Fuller,  13  Tex.  Civ.  App.  610,  35  S.  W.  824;  Mo.,  K, 
&  T,  R.  Co.  V.  Linton  (Tex.  Civ.  App.)  109  S.  W.  942; 
Burney  v.  Children's  Hospital,  169  Mass.  57,  47  N.  E. 
401,  38  L.  R.  A.  413,  61  Am.  St.  Rep.  273;  Foley  v. 
Phelps,  1  App.  Div.  551,  37  N.  Y.  Supp.  471. 

And  in  an  action  of  quare  clausum  fre^t  to  recover 
damaj>es  for  the  unlawful  disturbance  of  the  body  of  a 
child,  our  Supreme  Court  has  held  that  the  parent  can 
recover  damages  for  injury  to  the  feelings  occasioned 
thereby. — Bessemer  Land  d  Improvement  Co.  v.  Jen- 
kins,  ill  Ala.  135,  18  South.  565,  56  Am.  St.  Rep.  26. 

This  doctrine  is  also  adhered  to  in  the  telejp'aph  com- 
pany cases  allowing  a  re<*()very  for  mental  anguish  oc- 
casioned by  failure  to  deliver  messages  in  case  of  death 
and  the  disposition  of  the  remains  of  the  decendent. 
See,  also,  L.  cG  .A^  R.  R.  Co.  v.  Hull,  113  Ky.  561,  68  S. 
W.  433,  57  L.  R.  A.  771,  analyzing  this  right  of  recovery 
as  applied  and  reconciled  in  the  two  classes  of  cases, 
and  the  principal  upon  which  it  is  based  as  upheld  and 
followed  by  the  states  of  Kentucky,  Texas,  Alal>ama, 
Indiana,  Iowa,  North  Carolina,  and  Tennessee.    In  this 
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connection  note  the  holding  of  our  Supreme  Court  in 
the  case  of  W.  U.  Telegraph  Co.  v.  Long,  148  Ala.  203, 
41  South.  965,  where  a  recovery  for  mental  anguish  of 
the  father  was  allowed  and  sustained  because,  on  ac- 
count of  the  failure  to  deliver  a  telegram,  the  burial  of 
the  corpse  of  his  child  was  delayed,  and  the  remains 
left  with  strangers  during  the  delay. 

It  is  further  contended  by  the  appellant  that  the  trial 
court  was  in  error  in  refusing  to  instruct  the  jury  that 
there  could  be  no  recovery  for  punitive  or  exemplary 
damages.  "The  kind  of  wrongs  to  which  exemplary 
damages  are  applicable  are  those  which,  besides  the  vio- 
lation of  a  right  or  the  actual  damages  sustained,  im- 
port insult,  fraud,  or  oppression,  and  are  not  merely 
injuries,  but  injuries  inflicted  in  the  spirit  of  wanton 
disregard."— 13  Cyc.  105. 

We  do  not  think  it  could  be  seriously  disputed  that 
for  the  defendant  to  carry  the  corpse  in  the  manner 
shown  by  the  evidence  in  this  case  an  inference  was  not 
afforded  from  which  the  jury  might  reasonably  find 
that  it  was  an  act  done  in  a  spirit  of  wanton  disregard 
of  the  natural  feelings  and  sensibilities  of  the  afflicted 
father.  The  breach  of  the  contract  declared  upon  in- 
volves a  tort,  and  as  the  complaint  counts  upon  a  breach 
of  this  duty  growing  out  of  the  contract,  and  not  sim- 
ply the  failure  to  comply  with  the  contract,  dissociated 
with  such  duty,  a&  a  basis  for  the  recovery  of  exemplary 
damages,  there  can  be  no  question  of  the  plaintiff's  right 
to  recover  such  damages  in  this  action,  if  the  proof  is 
such  as  to  support  the  allegations  of  the  complaint,  al- 
leging the  wanton  and  willful  violation  of  the  plaintiff's 
right  to  have  the  corpse  of  his  child  carried  in  decent 
and  becoming  manner. 

A  recovery  of  exemplary  damages  was  held  to  be  au- 
thorized   under    somewhat    similar    conditions,    where 
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(lama2:es  wore  allowed  for  injury  to  the  feelings  in  (tou- 
neetion  with  an  interference  with  dead  bodies,  in  the 
followinji^  cases  hereinbefore  cited :  Wright  i^.  Holly- 
icofid  Co.;  Jarohus  i\  Congrctjation  of,  etc.;  }fea^jher  r. 
brificoll;  and  Buniey  i\  Children's  Hospital,  See,  also, 
ir.  IL  Telegraph  Co.  r.  i^tol'es,  171  Ala.  168,  54  South. 
181;  ir.  C.  Telegraph  Co,  i\  Crowley,  158  Ala.  583,  48 
South.  381 ;  W,  U,  Telegraph  Co.  r.  Seed,  115  Ala.  670, 
22  South.  474;  W,  U.  Telegraph  Co.  r.  CHnningham,  ftft 
Ala.  314,  14  South.  579. 

In  the  case  of  Gafzow  v.  Buening,  106  Wis.  1,  81  N. 
W.  1003,  49  L.  R.  A.  475,  80  Am.  St.  Rep.  1,  cited  bv 
appellant,  it  was  held  that  exemplary  damages  mij^ht 
be  recovered  for  depriving  the  plaintiff  of  the  use  of  a 
hearse  and  stopping  it  as  he  was  burying  the  bod.y  of 
the  child,  although  it  was  held  in  that  case  that  as  there 
was  no  actual  damage  or  physical  injury  there  could  be 
no  recovery  for  mental  suffering. 

The  city  ordinance  fixing  the  price  for  the  drayAge  of 
baggage,  etc.,  was  properly  admitted  in  evidence.  If 
not  admissible  for  any  other  purpose,  it  was  relevant 
for  the  purpose  of  affording  a  basis  for  the  jury  to  ar- 
rive at  the  fair  and  reasonable  charge  to  be  made  for 
the  carriage*  of  packages  of  the  same  weight  as  the  cof- 
fined corpse,  when  carried  in  the  ordinary  mode  of 
transporting  articles  of  baggage.  The  court  correctly 
limited  the  effect  of  this  evidence,  and  charged  the  jury 
that  it  was  not  to  be  taken  as  prescribing  or  fixing  the 
price  that  the  defendant  would  be  allowed  to  charge 
for  the  proper  transporting  or  carriage  of  a  corpse. 

We  have  discussed  all  the  questions  argued  by  coun- 
sel as  constituting  reversible  error  as  presented  by  the 
record  in  this  case,  and  the  conclusion  reached,  as  will 
be  seen  from  what  we  have  said,  is  that  the  rulings  of 
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the  trial  court  are  free  from  error,  and  an  affirmance 
of  the  ease  ne(*<»ssarily  follows. 
Affirmed. 


Birmiiig'liam  Railway,  Ijig^lit  &  Power 
Company  r.  Long*. 

Damuiic  to  limltii, 
aVthliMl  .lanmiry  21,  1913.     (Jl  Soiiih.  11.) 

1.  titreet  HaiUrayH;  Ejpcavatiuf/  Street;  Damage  to  Realty;  Voiii- 
plaint. — The  complaint  examined  and  held  sufiflcieutly  to  describe 
the  property  In  question,  and  to  allege  the  duty  owing  by  defendant 
and  a  damage  diflPerent  in  kind  from  that  suflPered  by  the  general 
public  as  a  proximate  conseciuence  of  the  alleged  wrong,  and  the 
Injury  to  plaintiff's  means  of  ingress  and  egress,  whereby  his 
property  was  damaged  or  injured. 

2.  Same;  Evidence, — Where  the  measure  of  recoverable  damages 
is  to  be  determined  by  the  reasonable  market  value  of  the  property 
just  before  and  just  after  the  injury  complained  of,  as  is  the  case 
here,  it  was  conii)etent  to  introduce  evidence  as  to  the  probability 
of  the  plaintiff  having  to  build  a  retaining  wall  because  of  the 
excavation  as  an  aid  to  the  jury  In  reaching  a  conclusion  as  to 
whether  or  not  the  proi)erty  had  deteriorated  in  value,  and  to 
estimate  such  deterioration. 

Appeal  from  Hirmiu«i;ham  City  (.'ourt. 

Heard  before  Hon.  William  M.  Walkku. 

Action  hy  Charles  L.  Long  against  the  Birmingham 
Railway,  hight  &  Power  Company  for  damages  for  ex- 
cavating. Jiidgm(»nt  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Count  A  is  as  follows:  ''Plaintitt'  claims  of  defend- 
ant the  sum  of  $r),()0()  as  damages  for  that,  to- wit,  on 
August  1,  1910,  plaintiff  was  owner  and  in  possession 
of  lot  No.  8,  in  block  15,  Rising  Station,  Compton  sur- 
vey, as  shown  by  the  map  on  record  in  the  office  of  judge 
of  probate  of  Jefferson  county,  Ala.,  situated  in  Jeffer- 


Digitized  by 


Google 


568  COURT  OP  APPEALS  tVoL 

[BlrmiDgham  Railway,  Light  &  Power  Company  v.  Long.] 

son  county,  Ala.,  which  said  lot  abutted  on  Lancaster 
avenue,  a  public  street  or  public  highway  in  said  coun* 
ty;  that  on  said  date  defendant,  by  its  agent,  servants, 
OP  employees,  acting  within  the  line  and  scope  of  their 
employment,  excavated  from  out  of  said  Lancaster  ave- 
nue at  a  point  where  said  lot  abuts  thereon  a  large  quan- 
tity of  earth  and  dirt  in  the  construction  or  enlarge- 
ment of  its  railroad  used  in  the  business  of  a  public 
service  corporation,  and  as  a  proximate  consequence 
thereof  the  e*»;ress  and  ingress  to  and  from  said  lot  was 
greatly  injured  and  hindered,  and  the  value  of  said  lot 
was  proximately  reduced  and  lessened."  The  demurrers 
were  that  the  averments  were  vague,  indefinite,  and  un- 
certain. It  does  not  appear  therefrom  with  sufficient 
certainty  wherein  or  how  defendant  violated  any  duty 
it  owed  the  plaintiff.  It  does  not  appear  with  sufficient 
definiteness  what  duty  the  defendant  owed  the  plain- 
tiff. It  is  not  made  to  appear  that  plaintiff  suffered 
any  damage  from  the  alleged  wrong,  which  was  differ- 
ent in  kind  from  that  suffered  by  the  general  public  as 
a  proximate  consequence  of  said  alleged  wrong.  It 
does  not  appear  that  plaintiff's  said  lots  abut  on  said 
jivenue.  It  fails  to  state  a  cause  of  action.  It  does 
not  appear  that  there  was  no  other  means  of  ingress  or 
egress  from  plaintiff's  said  lot.  It  does  not  appear  what 
was  the  part  of  Lancaster  avenue  in  which  said  excava- 
tion was  made,  or  that  the  part  which  was  excavated 
was  the  property  of  the  plaintiff  at  the  time  of  the  com- 
mission of  the  alleged  wrong.  It  does  not  appear  with 
sufficient  certainty  how  or  wherein  plaintiff  or  his  said 
property  was  damaged  or  injured  in  consequence  of  the 
said  wrong.  The  charge  of  the  court  objected  to  is  as 
follows:  "As  I  said  before,  the  measure  of  damages 
would  be  the  difference  in  the  reasonable  market  value 
of  the  property  immediately  before  the  excavation  and 
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the  reasonable  market  value  of  the  property  immediate- 
ly after  the  excavation." 

Tillman^  Bradley  &  Morrow,  and  John  S.  Stone, 
for  appellant.  Count  A  was  not  sufficient  and  the  de- 
murrers thereto  should  have  been  sustained.  There 
are  two  methods  of  measuring  damages  to  real  estate, 
such  as  are  here  sued  for.  1st,  as  held  by  some  courts, 
the  cost  of  putting  the  prpperty  bax!k  in  its  original  con- 
dition where  possible.— 145  Pa.  612;  58  Tex.  546;  19 
Ore.  240.  2nd,  the  Alabama  doctrine  of  the  difference 
in  value  just  before  and  just  after  the  particular  injurj' 
thereto.—^.  A.  &  B.  v.  Matthews,  99  Ala,  24;  31  Mo. 
262;  51  Barb.  94.  Under  the  Alabama  doctrine,  the 
court  was  clearly  in  error  as  to  the  probabilities  of  a 
retaining  wall  being  required,  and  in  admitting  evidence 
relative  thereto. 

Allen  &  Bell^  for  appellee.  The  count  was  suflS- 
cient.— J?.  R,,  L.  d  P.  Go.  v.  Long,  59  South.  382.  The 
measure  in  damages  was  the  difference  in  value  before 
and  after  the  injury  complained  of,  and  the  question  of 
whether  or  not  a  retaining  wall  would  be  necessary  is 
proper  as  shedding  light  on  that  inquiry. — H.  A.  d  B. 
V.  Matthews,  99  Ala,  24 ;  Tovm  of  Eutdw  v,  Botnick,  150 
Ala.  429.  On  these  same  authorities,  the  oral  charge  of 
the  court  was  correct. 

PELIIAM,  J. — Count  A  of  the  complaint,  on  which 
the  plaintiff's  case  was  submitted  to  the  jury,  is  suffi- 
cient, or  at  least  not  defective  in  any  particular  point- 
ed out  by  the  demurrers  attacking  it  The  property  al- 
leged to  be  damaged  is  definitely  described,  as  is  also 
the  point  of  the  excavation  complained  of  as  having 
been  made  by  the  defendant,  and  the  location  of  the 
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l)r()rK*rty  with  referou<»e  to  the  excavation  designated  by 
proper  and  sp(H-ific  averment.  The  interference  to  in- 
<2^rea.s  ainl  e<»:n»ss  of  the  property  is  alleged  as  the  proxi- 
mate c()iis(M|U(»iH*e  resnltiug  to  the  plaintiff's  abutting 
property  from  tin*  (»X(*avation  made  by  the  defendant  in 
the  pul)ii<-  highway. 

Ther(»  was  no  error  committed  by  the  court  in  per- 
mitting rhi»  defendant  to  cross-examine  the  witness  J. 
IT.  Quill  on  the  <iu(sstion  of  damages  as  referable  to  tin* 
probability  of  the  plaintitT  having  to  build  a  retaining 
wall  because  of  the  excavation  being  made.  While  the 
measure  of  re(»oA^erable  damages  is  to  be  determined  bj- 
the  reasonable  nmrket  value  of  the  property  just  before 
and  inuiKMliately  after  the  injniy  complained  of,  this 
(^violence  was  proper  to  go  to  the  jury  as  a  circumstance 
to  aid  the  jury  in  reaching  a  conclusion  as  to  whether 
or  not  the  property  had  deteriorated  in  value,  and  to 
(•stimate  the  amount  of  deterioration,  if  any. — Tmcm  of 
Eutniv  r.  Botnick,  150  Ala.  429,  43  South.  739,  citing 
Uontf/onurf/  c6  We^stcrn  R.  R.  Co.  r.  Varnei^  19  Ala. 
1S5;  Hanics  r.  Broirnlec,  (53  Ala.  277.  See,  aLso,  High- 
land  Aw.  c(-  HrJt  R.  R.  Co.  r.  MatthviCH.  99  Ala.  24,  10 
South.  207,  14  L.  R.  A.  462. 

That  portion  of  the  oral  charge  of  the  court  to  which 
an  exception  was  reserved,  when  construed  in  connec- 
tion with  the  whole  charge  and  as  applicable  to  the  evi- 
dence*, is  a  correct  statement  of  the  law  as  to  measure  of 
damages  recoverable. — B,  /?.,  />.  cC  /*.  Co,  v,  [jong,  5  Ala. 
App.  519,  59  South.  382,  and  authorities  there  cited. 

AffirmcKl. 
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Birmingham  Hallway,  Ijlgrht  &  Power 
Company  r.  Norton. 

Damdijv  to  Pedcs'trian. 

(Detideti  Fela-uary    14.    VMll     tJl    South.  4r»l>.  i 

1.  Witnesses;  (/ronH-FJj-oniination. — Where  a  defendant  put  uii  a 
witness,  it  is  not  competent  on  cross  to  permit  plaintiff's  counsel 
to  ask  witness  if  after  the  witness  refused  to  uialve  any  statement 
concerning:  his  knowled.i^e  of  th(»  case,  counsel  did  not  aslv  him  why 
lie  was  wilifns  to  make  a  statement  for  defendant,  and  not  for 
plaintiff,  as  this  was  a  mere  repetition  of  the  argument  of  counsel 
to  the  witness  before  he  was  i)ut  on  the  stand. 

2.  Satfie;  Showing  Bias. — Where  a  witness  was  not  in  the  employ 
of  a  street  railway,  nor  in  any  way  connected  with  It,  but  was 
shown  to  have  gone  to  their  office  and  made  a  statement,  it  is 
competent  for  plahitiff  to  show  on  cross-examination,  as  tending  to 
show  bias,  that  witness  was  asked  by  plaintiff's  counsel  to  tell  what 
he  knew  about  the  case,  and  that  he  refused  to  do  so,  stating  that 
he  would  not  tell  anything  until  he  was  placed  on  the  stand,  and  at 
the  same  time  admitting  that  he  had  made  a  statement  for  defend- 
ant. 

8.  Trial;  Objretion  to  Eridenee:  SujfieieHCj/. — Where  part  of  the 
testimony  souglit  to  lie  elicited  was  not  subject  to  the  grounds  of 
objection  as  stated,  and  the  question  was  objected  to  as  a  wliole. 
the  objection  was  properly  overruled. 

4.  Street  Railirai/s;  Crossing  Aeeident ;  Complaint. — The  com- 
plaint in  this  case  examined  and  held  not  to  be  objectionable  as 
being  vague,  uncertain  or  indefinite,  or  as  failing  to  allege  with 
sufficient  certainty  the  violation  of  any  duty,  or  as  containing  in- 
consistent or  repugnant  averments,  or  as  stating  two  separate  and 
distinct  causes  In  one  count,  or  as  not  sufficiently  stating  the  facts 
constituting   wantonness. 

5.  Same;  Instruetion"^. — Where  the  com|)Ialnt  charged  negligence 
in  one  count  and  willfulness  and  wantonness  In  another,  a  charge 
asserting  that  it  was  not  necessary  to  a  recovery  under  either  count 
that  the  motornian  should  have  had  any  actual  desire  to  injure 
plaintiff,  or  anyone  else,  was  not  improper. 

6.  Same. — A  charge  asserting^  that  even  if  plaintiff  was  guilty  of 
negligence  which  proximately  contributed  to  his  Injury,  he  would 
still  be  entitled  to  recover  if  the  jury  were  reasonably  satisfied 
from  the  evidence  that  the  count  alleging  willfulness  and  wanton- 
ness was  true,  was  not  erroneous. 

7.  Same. — A  charge  asserting  that  the  fact  that  plaintiff  was 
guilty  of  negligence  in  going  on  or  near  the  track  was  not  necessar- 
ily,  as  a   matter  of  law.    the  proximate   cause  of   his   injury,   but 
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'tA.     . 

tliat  It  was  for  tlie  jury  to  determine  what  was  the  cause  of  the 
Injury,  was  proper. 

8.  Same. — ^A  charge  asserting  that  whether  the  motorman  was  guilty 
of  negligence  depended  on  whether  he  acted  as  a  reasonably  careful 
and  prudent  motorman  would  have  done  under  similar  circum- 
stances, and  that  if  by  reason  of  excitement  or  otherwise,  he  did 
something  which  an  ordinarily  cautious  or  prudent  motorman  would 
not  have  done,  or  failed  to  do  under  the  same  circumstances,  he 
was  negligent,  was  a  correct  statement. 

9.  Same, — A  charge  asserting  that  even  if  the  plaintiff  went  on 
the  track  or  so  near  the  car  that  the  motorman  could  not  stop  in 
time  to  avoid  knocking  him  down,  yet,  if  after  the  motorman  be- 
came aware  of  plaintiff's  peril,  he  could,  by  a  diligent  and  careful 
use  of  all  the  means  at  his  command,  have  avoided  the  injury, 
plaintiff's  act  in  going  on  the  track  would  not  be  the  proximate 
cause  of  the  injury  and  he  would  be  entitled  to  recover  under  the 
count  charging  negligence,  was  proper. 

to.  Sam£. — A  charge  asserting  that  if  plaintiff's  count  charging 
simple  negligence  was  made  out,  he  was  entitled  to  recover,  unless 
the  Jury  was  satisfied  from  the  evidence  that  he  was  guilty  of  negli- 
gence which  proximately  contributed  to  his  injury,  was  properly 
given. 

11.  Same. — ^While  it  was  proper  to  charge  that  it  was  the  duty  of 
the  motorman  to  keep  a  constant  and  diligent  lookout  for  persons 
or  things  on  the  track,  it  was  error  to  charge  that  if  by  doing  so 
he  could  have  seen  a  person  or  thing  on  or  near  the  track  in  time 
to  have  avoided  injuring  him,  the  law  charged  him  with  seeing 
such  danger  whether  he  saw  it  or  not. 

12.  Same;  Contributory  Negligence. — ^Tt  was  negligence  for  a  deaf 
man,  after  passing  behind  a  southbound  street  car,  to  cross  the  five 
foot  space  to  the  northbound  track  without  stopping  or  looking 
before  going  on  the  track,  where  he  was  struck  by  a  northbound  car. 

13.  Same;  Wantonness. — ^Where  the  motorman  could  not  be  said 
to  be  guilty  of  wantonness  or  willful  wrong  In  knocking  plaintiff 
down,  it  was  not  wantonness  for  him  to  back  the  car  two  or  three 
feet  to  get  the  fender  off  of  the  plaintiff,  instead  of  alighting  and 
raising  the  fender  and  calling  for  someone  to  lift  plaintiff  out, 
where  the  fender  weighed  between  forty  and  fifty  pounds,  and  was 
so  constructed  that  it  would  roll  off  of  an  object  under  it,  although 
the  motorman  might  have  erred  in  Judgment  as  to  the  best  means 
of  relieving  plaintiff  of  the  weight  of  the  fender;  hence,  under  these 
circumstaiices,  it  was  error  to  refuse  to  charge  that  punitive  dam- 
ages were  not  recoverable. 

14.  Negligence;  Wanton  Negligence  or  Willful  Wrong. — ^An  error 
of  judgment  as  to  the  result  of  doing  an  act  or  the  omission  of  an 
act,  with  no  evil  purpose  or  intent  or  consciousness  of  probable  In- 
Jury  may  constitute  simple  negligence :  to  constitute  a  willful  wrong 
there  must  l>e  a  purpose  to  inflict  the  injury,  and  to  constitute 
wanton  negligence,  the  act  must  be  consciously  or  Intentionally  done 
or  permitted  with  the  knowledge  from  the  circumstances  and  con- 
ditions that  it  would  probably  cause  injury  and  with  a  reckless 
Indifference  to  the  consequences. 
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Appeal  from  JeflPerson  Circuit  Court. 

Heard  before  Hon.  E.  C.  Crowe. 

Action  by  C.  H.  Norton  against  the  Birmingham  Rail- 
way, Light  &  Power  Company  for  damages  for  injuries 
received  in  a  crossing  accident.  Judgment  for  plaintiff, 
and  defendant  appeals.     Reversed  and  remanded. 

Count  1  is  as  follows:  "Plaintiff  claims  of  defend- 
ant f 5,000  as  damages  for  that  heretofore,  on,  to- wit, 
the  3d  day  of  November,  1910,  defendant  was  engaged 
in  the  business  of  running  and  operating  street  cars 
along  and  over  the  public  streets  of  the  city  of  Bir- 
mingham, Ala.,  and  that  on  said  date,  on,  to-wit,  Twen- 
tieth street  in  said  city,  one  of  defendant's  servants  or 
agents  in  charge  or  control  of  one  of  defendant's  cars, 
while  acting  within  the  line  and  scope  of  his  authority 
as  such,  so  negligently  managed,  controlled,  or  operated 
said  car  that  said  car  crushed,  bruised,"  etc.  (here  fol- 
lows catalogue  of  injuries).  Count  2:  Same  as  1,  ex- 
cept after  the  words  "authority  as  such,"  and  adds: 
"(Conscious  of  liis  conduct,  willfully,  wantonly,  or  in- 
tenticmally  crushed,  mangled,"  etc. 

The  demurrers  were  vague,  uncertain,  and  indefinite; 
does  not  appear  with  sufficient  certainty  what  duty  the 
defendant  owed  the  plaintiff;  does  not  appear  with  suf- 
ficient certainty  wherein  or  how  defendant  violated  any 
duty  owed  to  plaintiff;  averments  are  inconsistent  and 
repugnant;  plaintiff's  injuries  are  not  sufficiently  de- 
scril)ed;  the  facts  alleged  do  not  constitute  negligence, 
as  a  matter  of  law;  does  not  appear  therefrom  with  suf- 
ficient certainty  what  w^as  the  proximate  cause  of  the 
injury;  states  two  separate  and  distinct  actions  in  one 
count;  and  that  the  facts  constituting  the  wantonness 
are  not  sufficiently  stated. 

The  following  are  the  written  charges  given  to  the 
plaintiff. 
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"(1)  Tlio  court  charges  you,  geutlenieu,  it  is  not 
necessary  to  recovei-y  by  plaiutiff  under  either  the  first 
or  the  second  count  of  the  coniphiiut  that  the  motormaii 
sliould  have  lia<l  any  actual  desire  to  injure  Norton  or 
any  one  else. 

"(2)  Kven  if  Ncu-ton  was  guilty  of  negligence  which 
proxinmtely  helped  to  cause  his  injury,  then  plaiutifl* 
would  be  entitled  to  a  verdict  if  the  jury  are  reasonably 
satisfied  from  the  (»vidence  that  the  second  count  is 
true;  and,  to  prove  the  second  count,  it  is  not  neeessary 
to  prove  that  the  niotornian  had  any  actual  intent  to 
injure  Norton  or  any  one  else. 

"(3  I  The  mere  fact,  if  it  ho  a  fact,  that  Norton  was 
guilty  of  negligence  in  going  on  or  being  near  the  track, 
in  close  proximity  to  an  approaching  car,  would  not 
necessarily,  as  a  matter  of  law,  be  the  proximate  cause 
of  his  injury,  but  the  question  as  to  what  w^as  the  cause 
of  his  injury  is  for  the  jury. 

"(4)  Whether  a  motornmn  was  guilty  of  negligence 
or  not  dei)ends  upon  wh(?ther  he  acted  as  a  reasonably 
prudent  and  careful  motorman  would  have  done  under 
similar  circumstances. 

"(5)  If  the  motornmn  should,  by  reascui  of  excite- 
ment or  otherwise,  do  sonu»thing  which  an  ordinarily 
cautious  and  prudent  motoriuan  would  not  luive  done, 
or  failed  to  do  und(*r  the  sanu*  circumstances,  then  the 
doing  or  failing  to  do  that  thing  would  l»e  negligent. 

"(<>)  Kven  thcmgh  the  jury  should  l>elieve  from  the 
evidence  that  i\  11.  Norton  did  go  on  the  track,  or  so 
near  the  car  as  that  the  motorman  could  not  stop  in 
time  to  avoiil  knocking  him  down,  yet,  if  the  jury  are 
reasonably  satisfied  from  the  evidence  that,  after  the 
motornmn  lK*came  aware  of  his  i)eril,  the  motorman,  by 
the  diligent  and  careful  use  of  all  the  means  at  com- 
nmnd,  couhl  hav(^  avoidcnl   the  injury  1o   Norton,  then 
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the  act  of  Norton  in  j^oing  or  being  on  the  track  in  fi*ont 
of  the  <*urs  wouhl  not  he  the  proximate  cause  of  the  in- 
jury, and  the  plaintiff  would  be  entitled  to  a  verdict 
under  the  first  count,  if  the  jury  are  reasonably  satis- 
fied from  the  evidence  that  the  first  count  is  true. 

'^(7)  If  the  jury  are  reasonably  satisfied  from  the 
evidence*  that  the  first  count  of  plaintiff's  complaint  is 
true,  which  count  charges  simple  negligence  only,  then 
plaintiff's  case  is  made  out,  and  the  verdict  of  the  jurj' 
must  be  for  the*  plaintiff',  unless  the  jury  are  reasonably 
satisfied  from  the  evidence  that  Norton  was  himself 
guilty  of  negligence,  which  ccmtributed  proximately  to 
his  injury." 

Tillman,  Hiudlkv  &  M()R1u)W,  and  John  S.  StonB; 
for  appellant.  Counsel  criticise  the  1st  and  2nd  counts, 
but  cite  no  authority  in  support  of  their  contention 
that  demurrers  should  have  In^en  sustained.  Counsel 
also  discuss  assignnu^nts  of  error  relative  to  the  admis- 
sion and  rejection  of  evidence,  but  without  citation  of 
authority.  They  insist  that  the  court's  oral  charge  was 
incorrect,  as  under  the  evidence  it  was  not  the  duty  of 
the  motorman  to  see  a  thing  on  the  track  whether  he 
saw  it  or  not. — B.  R.,  L.  (t  l\  Co.  r.  Joni\s,  153  Ala. 
157;  Garth  v.  Ala,  T.  Co,.  14S  Ala.  106.  (Nmnsel  dis- 
cuss the  charges  given  for  plaintiff*,  but  without  citation 
of  authority  in  support  of  their  contention  that  they 
were  errcmeous.  They  insist  that  plaintiff"  was  guilty 
of  negligence  under  th(»  evi<lence,  which  proximately 
contributed  to  his  injury,  and  that  the  trial  court  erred 
in  refusing  to  charge  the  jury  U)  that  effect. — L,  cfc  .V.  r. 
Pearcc,  142  Ala.  680;  (Jarfh  r.  Ma,  T,  Co,,  mpra;  Moul- 
Um  ly,  L,  d  A.,  128  Ala.  547;  M.  L,  it  R.  Co,  r.  Baker. 
158  Ala.  491.  On  these  sjime  authoriti(»s  they  insist 
that  the  court  should  have  cliarg(Hl  the  jury  that  puni- 
tive damages  could  not  1h*  awarded. 
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Gibson  &  Davis,  for  appellee.  The  counts  were  suf- 
ficient and  demurrers  properly  overruled. — B.  R.,  L.  d 
P.  Co.  V.  Ryan,  148  Ala.  69;  Russell  v.  Hufitsville  R., 
L.  d  P.  Co.,  137  Ala.  631.  There  was  no  error  in  the 
admission  or  rejection  of  evidence. — 2  Enc.  of  Evi.  407. 
The  case  of  B.  R.,  L.  d  P.  Co.  v.  Jones,  and  the  Garth 
ease  cited  by  appellant  do  not  support  the  contention 
that  the  court's  oral  charge  was  improper.  The  charges 
given  are  all  supported  by  the  case  of  B.  R.,  L.  d  P.  Co. 
V.  Ryan,  supra.  The  defendant  was  clearly  liable  for 
punitive  damages.— L.  d  N.  v.  Bank,  132  Ala.  471. 

THOMAS,  J. — ^This  was  an  action  by  a  pedestrian 
for  injuries  received  in  being  run  against  by  one  of  the 
street  cars  of  appellant  company  while  he  was  attempt- 
ing to  cross  the  latter's  tracks  on  the  streets  of  the  city 
of  Birmingham. 

The  first  and  the  second  count  of  the  complaint,  the 
one  predicated  on  simple  negligence,  and  the  other  on 
wantonness  and  willfulness,  we  hold  sufficient  as  against 
the  demurrers  aimed  at  them,  under  the  authority  of 
Birminffham  Railway^  L.  d  P.  Co.  v.  Ryan,  148  Ala.  69, 
41  South.  616 ;  Russell  v.  Huntsville  Ry.,  L.  d  P.  Co., 
137  Ala.  628,  34  South.  855;  and  Leach  v.  Bush,  57  Ala. 
152. 

Plaintiff's  counsel,  on  cross-examination  of  one  of 
defendant's  eye-witnesses  to  the  accident,  who  had  testi- 
fied that  he  had  no  interest  in  the  case  and  was  not  in 
the  employ  of  the  company,  asked  said  witness  a  ques- 
tion substantially  to  the  following  effect,  slightly 
changed  by  us  in  arrangement  for  coDvenience  of  treat- 
ment here:  *'Did  not  I  approach  you  this  morning  just 
outside  the  door,  and,  after  informing  you  of  my  name 
and  that  1  was  one  of  plaintiff's  attorneys,  request  you 
to  please  tell  me  what  you  knew  alx>ut  the  case — what 
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you  saw,  if  anything — ^and  did  not  you  refuse  to  do  so, 
Btating  to  me  that  you  would  not  tell  anything  about 
it  until  you  were  put  on  the  stand?  And  then  did  I 
not  ask  you  in  the  same  conversation  if  you  had  not 
made  a  statement  for  the  defendant  company,  and  you 
answered  that  you  had?  Then  didn't  I  ask  you  why  it 
was  that  you  would  make  one  for  the  street  car  com- 
pany, and  not  do  so  for  this  old  man,  the  plaintiff?" 
The  last  subdivision  of  the  question  was  clearly  objec- 
tionable, as  being  but  the  repetition  of  an  argument 
made  by  plaintiff's  counsel  to  the  witness  before  he  was 
put  on  the  stand.  However,  the  question  was  objected 
to,  as  a  whole,  by  the  defendant's  counsel,  and  that  only 
on  the  ground  that  it  called  for  immaterial,  irrelevant, 
incompetent,  and  illegal  testimony;  and  the  court  cor- 
rectly overruled  the  objection,  if  any  portion  of  the 
testimony  sought  to  be  elicited  was  not  subject  to  the 
grounds  of  the  objection  as  stated. 

The  situation^  of  a  witness,  his  relations  with  the 
party  calling  him,  his  zeal,  bias,  or  partiality,  as  shown 
by  his  conduct  for  the  party  who  calls  him,  is  a  proper 
matter  for  the  consideration  of  the  jury  in  estimating 
the  value  of  and  weight  to  be  given  his  testimony;  and 
it  is  a  general  rule  that  on  cross-examination  any  fact 
may  be  elicited  which  tends  to  show  such  bias  or  par- 
tiality. Here  it  was  shown  that  the  witness,  not  in  the 
employ  of  nor  in  any  way  connected  with  the  defendant 
company,  went  up  into  their  office  and  made  them  a 
statement  of  what  he  knew  about  the  accident,  and  that 
morning  repeated  the  statement  to  defendant's  counsel, 
but  declined  to  make  any  at  all  for  the  plaintiff  or  to 
infonn  him  in  any  way  of  what  he  knew  about  it,  even 
upon  request.  Whether  this  was  due  to  a  sympathy  or 
a  leaning  of  the  mind  of  the  witness  in  favor  of  the  de- 
fendant, or  antipathy  to  the  plaintiff,  or  neither,  was 
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for  the  jury ;  but  it  was  at  least  a  circumstance,  if  un- 
explained, tending  to  support  an  inference  of  bias;  and 
the  objection  to  the  question,  having  for  its  aim  the 
bringing  out  of  such  evidence,  was  properly  overruled. 

All  the  written  charges  given  at  the  request  of  the 
plaintiff,  the  giving  of  each  of  which  is  separately  and 
severally  assigned  here  by  the  defendant  as  error,  were 
approved  by  our  Supreme  Court  in  the  case  of  Birming- 
ham Railvxnjf  L.  &  P,  Co,  v.  Ryan,  148  Ala.  71,  41  South. 
616,  on  a  similar  state  of  facts. 

The  defendant  excepted  to  and  assigns  as  error  the 
following  portion  of  the  court's  oral  charge:  "It  was 
the  duty  of  the  motorman  to  keep  a  constant  and  dili- 
gent lookout  for  persona  or  things  on  the  track;  and  if 
the  jury  are  reasonably  satisfied  from  the  evidence  that 
the  motorman,  by  keeping  such  constant  and  diligent 
lookout,  could  have  seen  the  exposed  condition  and 
danger  of  the  person  on  or  near  the  track  in  time  to 
have  avoided  injuring  the  plaintiff,  by  the  exercise  of 
reasonable  care,  then  the  law  charges  the  motorman 
with  seeing  the  exposed  condition  of  the  plaintiff  with- 
in the  time  he  could  have  stopped  the  car,  whether  he 
saw  him  or  not."  This  is  a  substantial  and  almost  lit- 
eral duplicate  of  a  charge  approved  by  our  Supreme 
Court  in  the  case  of  Birmingham  Railica;/,  L,  &  P.  Co.  v. 
Brantlq/,  141  Ala.  615,  37  South.  698.  But  in  the  later 
case  of  Anniston  Elect ric  cC  Oas,  Co,  r.  Rosen,  159  Ala. 
207,  48  South.  798,  133  Am.  St.  Rep.  32,  that  court  con- 
demned the  principle  declared  in  the  latter  part  of  the 
charge  to  the  effei't  that,  since  the  duty  to  keep  a  dili- 
gent lookout  was  on  the  motorman,  the  "law  charges 
the  motorman  with  seeing  the  exposed  condition  of  the 
plaintiff,  ♦  ♦  ♦  whether  he  saw  him  or  not."  For 
reasons  there  pointed  out  at  length,  the  court  erred  in 
giving  it  here. 
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The  defendant  requested  a  charge  to  the  effect  that, 
if  the  jury  believe  the  evidence,  they  cannot  award  the 
plaintiff  any  damages  for  the  purpose  of  punishing  the 
defendant,  which  charge  was  refused.  A  proper  consid- 
eration of  this  question  nei*essitates  here  a  review  of 
the  evidence. 

The  plaintiff  is  a  deaf  and  dumb  man ;  but  it  is  not 
even  contended  that  this  fact  was  known  to  the  de- 
fendant's servant  or  agent  in  charge  or  control  of  the 
car.  He  had,  however,  without  dispute,  the  faculty  of 
sight.  He  was  the  only  witness  examined  in  his  own 
behalf.  It  appears  that  Twentieth  street,  where  the  ac- 
cident occurred,  runs  north  and  south,  and  that  on  and 
along  it  there  are  parallel  tracks  of  the  defendant  com- 
pany. The  plaintiff  was  on  the  west  side  of  the  street 
at  the  Model  Restaurant,  and,  at  a  point  not  a  street 
crossing,  started  across  to  the  east  side  to  Collier's  Drug 
Store.  He  came  on  and  across  one  of  the  defendant 
company's  tracks  behind  a  car  on  it  going  south,  and 
from  it,  across  the  five-foot  space  between  it  and  the 
next  track,  to  the  next  track,  where  he  was  struck  in 
the  right  side  by  the  left  corner  of  a  car  going  north. 
He  says :  "I  did  not  see  the  car  before  it  struck  me.  I 
did  not  stop  before  going  on  the  track.  I  did  not  look 
before  going  on  the  track."  His  own  testimony  makes 
out  a  clear  case  of  contributory  negligence. — Blaney  v. 
Electric  Trar..  Co,,  184  Pa.  524,  39  Atl.  294.  There  is 
no  dispute  but  what  there  was  an  experienced  motor- 
man  in  charge  of  the  car ;  that  the  track  was  level,  and, 
at  the  time  of  the  accident,  the  car  was  "coasting"  or 
"drifting"  at  the  rate  of  about  three  miles  an  hour,  with 
the  current  off,  and  most  of  the  slack  out  of  the  chain 
of  the  hand  brake,  so  that  the  car  could  be  the  more 
readily  stopped;  and  that  it  could  have  been  stopped 
in  a  distance  of  about  four  feet.  The  motorman  testifies. 
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without  dispute,  that  he  was  keepiug  a  steady  lookout 
ahead,  and  first  saw  the  plaintiff  after  the  car  pulled 
across  and  left  First  avenue,  and  when  he  was  in  about 
three  car  lengths  of  the  plaintiff,  at  which  time  the 
plaintiff  was  on  the  track  west  and  to  the  left  of  the 
track  on  which  the  motorman's  car  was  moving,  and 
going  obliquely  north  toward  the  track  on  which  the 
car  was  moving,  with  his  back  partly  turned  towards 
the  car;  that  he  (the  motorman),  not  knowing  the  plain- 
tiff was  deaf  and  dumb,  commenced  to  ring  the  gong  as 
soon  as  he  saw  him  and  kept  ringing  it  until  the  car 
hit  the  plaintiff;  that,  when  the  car  got  in  about  one 
length  of  the  plaintiff,  he  seemed  to  be  walking  straight 
north  between  the  two  parallel  tracks  a  safe  distance 
from  the  track  on  which  the  car  was  going,  and  was  a 
safe  distance  from  the  track  until  the  car  was  right  on 
him;  that,  when  lie  saw  that  plaintiff  would  come  in 
contact  with  the  car,  he  immediately  applied  the  brakes 
and  stopped  the  car  with  one  stroke,  which  was  as  soon 
as  he  possibly  could,  and  within  less  than  four  feet, 
but  not  until  it  had  hit  the  plaintiff  in  the  right  side 
and  knocked  him  down  after  he  was  partly  on  the  track. 
The  plaintiff's  counsel  do  not  contend  that  there  Avas 
any  willful  or  wanton  wrong  so  far,  but  base  their 
claim  for  it  on  the  subsequent  conduct  of  the  motorman 
in  backing  the  car  in  his  attempt  to  extricate  the  plain- 
tiff from  his  position  under  the  fender  of  the  car.  The 
only  testimony  for  the  plaintiff  on  this  subject  is  to  the 
effect  that  although  he  was  knocked  down  by  the  car 
striking  him  originally,  and  his  head,  as  a  result,  hit 
the  street,  yet  the  dragging  of  him  back  while  backing 
the  car  off  of  him  is  what  injured  him ;  that  the  car  was 
backed  about  five  feet  or  more ;  that  by  this  he  was  hurt 
in  the  arm,  body,  leg,  hip,  knee,  and  side,  but  did  not 
bleed  any;  that  he  was  treated  at  the  hospital  by  two 
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doctors,  used  crutches  about  a  month,  and  lost  about 
SIX  months  from  work.  The  motorman  testified  that, 
when  he  stopped  the  car  after  striking  the  plaintiff, 
plaintiff's  legs  were  under  the  car  and  part  of  his  body, 
between  the  shoulders  and  hips,  under  the  fender;  that 
plaintiff  was  holloing,  and  he  backed  the  car  probably 
two  or  three  feet  to  get  the  fender  off  of  plaintiff's 
body;  that  it  slid  off  as  he  backed  the  car  back,  and 
plaintiff  was  not  dragged  by  the  backing  of  the  car; 
that  he  knew  that  plaintiff's  body  did  not  extend  far 
enough  under  the  car  for  any  part  of  it  to  be  under  the 
wheels;  that  the  fender  was  made  of  steel  and  would 
weigh  some  40  or  50  pounds,  with  a  214-inch  pipe  around 
its  base,  so  made  that  it  would  roll  off  of  an  object 
under  it;  that  the  fender  was  attached  to  the  car  in 
such  a  way  that  it  would  lift  up  some  inches — he  did 
not  know  how  many — when  it  runs  upon  an  object  on  a 
slant;  that,  as  soon  as  he  got  the  car  backed  off  of  the 
plaintiff,  he  immediately  alighted  and  went  to  plain- 
tiff's assistance. 

While  the  fact,  as  testified  to  by  the  motorman,  that 
the  fender  could  be  lifted  up  some  inches  furnishes  an 
inference  that  he  could  have  gotten  off  the  car,  lifted 
the  fender  to  this  extent,  and  called  for  the  aid  of  some 
one  to  pull  the  plaintiff  out  from  under  it,  yet  the 
means  he  selected  of  relieving  plaintiff  of  the  weight 
on  his  body  of  this  fender  by  backing  the  car  was  cer- 
tainly the  most  speedy  one — ^a  consideration  highly  im- 
portant to  the  plaintiff  in  his  painful  position;  a  ibeans, 
too,  not  ordinarily  calculated  in  its  employment  to  in- 
jure plaintiff,  on  account  of  the  known  construction  of 
the  fender,  so  made  as  to  roll  off  of  an  object,  as  testi- 
fied to;  and  one  that  would  naturally  appeal  to  a  per- 
son in  the  position  of  the  motorman,  when  confronted 
with  the  sudden  emergency  and  the  apparent  necessity 
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for  prompt  action  that  faced  him.  He  may  have  erred 
in  judgment  as  to  the  best  means  of  accomplishing  the 
purpose  desired,  but  his  act  bears  no  element  of  wanton- 
ness or  willful  wrong,  and  we  are  of  opinion  there  is 
nothing  in  the  evidence  from  which  the  jury  could  infer 
such;  hence  the  charge  mentioned  should  have  been 
given. 

A  mere  error  of  judgment  as  to  the  result  of  doing 
an  act  or  the  omission  of  an  act,  having  no  evil  purpose 
or  intent  or  consciousness  of  probable  injury,  may  con- 
stitute simple  negligence,  but  cannot  rise  to  the  degree 
of  wanton  negligence  or  willful  wrong. — Birminghmn 
Ry.  d  Electnc  Co.  v.  Bowers,  110  Ala.  331,  20  South. 
345.  Unless  there  was  a  purpose  to  inflict  the  injury, 
it  cannot  be  said  to  have  been  willfully  or  intentionally 
done;  and  unless  an  act  is  done,  or  omitted  to  be  done, 
under  circumstances  and  conditions  known  to  the  per- 
son, that  his  conduct  is  likely  to,  or  probably  will,  result 
in  injury,  and,  through  reckless  indifference  to  conse- 
quences, he  consciously  and  intentionally  does  or  omits 
the  act,  the  injury  cannot  be  said  to  be  wantonly  in- 
flicted,— Memphis  &  Charleston  R.  R.  Co.  v.  Martin, 
117  Ala.  382,  23  South.  231.  The  evidence  is  probably 
sufficient  to  warrant  a  reference  to  the  jury  of  the  ques- 
tion of  simple  negligence  vel  non. 

We  deem  it  unnecessary  to  discuss  the  other  points 
in  the  record,  since  they  are  not  likely  to  arise  on  an- 
other trial.  For  the  errors  pointed  out,  the  judgment  is 
reversed. 

Reversed  and  remanded. 
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Alabama  Great  Southern  Railway  Co. 
i\  Taylor. 

Damages  for  Killing  Dog. 

(Decided  February  6,  1913.    01  South.  475.) 

1.  Appeal  and  Error;  Finding  of  Trial  Court;  Bill  of  Exceptions, 
— Under  Acts  1896-7,  p.  270,  the  findings  and  conclusions  of  the 
Judge  of  the  county  court  of  Tuscaloosa  county,  on  the  facts,  when 
sitting  without  a  jury,  are  not  reviewable  on  appeal  where  the  bill 
of  exceptions  fails  to  show  that  any  conclusion  was  reached  by  the 
trial  Judge  or  Judgment  entered  by  the  court  on  the  evidence. 

2.  Same;  Assignments;  Waiver, — ^Assignments  of  error  not  in- 
sisted on  in  brief  or  argument  of  appellant's  counsel  are  held  to  be 
waived. 

Appeal  from  Tuscaloosa  County  Court. 

Heard  before  Hon.  D.  W.  McQueen,  Special  Judge. 

Action  by  A.  N.  Taylor  against  the  Alabama  Great 
Southern  Railway  Company,  for  damages  for  killing 
dog.  Judgment  for  plaintiff  and  defendant  appeals. 
Affirmed. 

Daniel  Coli^ier,  and  R.  H.  Wright^  for  appellant. 
Counsel  insist  that  the  injuries  were  not  shown  to  have 
been  inflicted  at  any  of  the  specified  places  under  the 
statute,  and  that  the  burden  was  on  plaintiff  to  show 
that  defendant  was  guilty  of  some  negligence  proxi- 
mately contributing  to  the  death  of  the  dog,  and  that 
plaintiff  failed  therein. — So.  Ry.  v.  Smith,  50  South. 
394 ;  So,  Ry.  v.  Hoge,  141  Ala.  356.  Counsel  discuss 
some  other  errors  assigned  but  in  view  of  the  opinion 
it  is  not  deemed  necessary  to  here  set  them  out. 

Brown  &  Ward,  for  appellee.  Counsel  discuss  the 
errors  assigned  with  citation  of  authority,  and  they 
further  insist  that  the  court  cannot  review  them  because 
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the  judgment  was  rendered  by  the  court  sitting  with- 
out a  jury,  and  that  the  bill  of  exceptions  fails  to  show 
what  conclusions  were  reached  by  the  court  on  the  evi- 
dence, or  what  judgment  the  court  rendered  on  the  evi- 
dence, and  that  hence,  the  findings  cannot  be  reviewed 
here.— Acts  1896-7,  p.  270;  Ward  v.  Shirley,  32  South. 
490;  Hoffe  r.  Herzberg,  37  South.  591,  and  cases  there 
cited. 

PELHAM,  J. — This  case  is  appealed  from  a  trial  had 
before  the  judge  of  the  county  court  of  Tuscaloosa  coun- 
ty, sitting  without  a  jury.  Section  16  of  the  act  estab- 
lishing the  county  court  provides  that:  "Either  party 
may  by  bill  of  exceptions  review  the  conclusions  and 
judgments  of  the  court  upon  the  evidence,"  etc. — ^Acts 
1896-97,  p.  270.  The  bill  of  exceptions  does  not  dis- 
close that  any  conclusion  was  reached  by  the  trial  judge 
or  judgment  entered  by  the  county  court  on  the  evi- 
dence. Under  the  provisions  of  section  16,  above  re- 
ferred to,  the  conclusions  and  judgment  of  the  trial 
court  on  the  evidence,  in  a  case  tried  without  a  jury, 
are  not  subject  to  review  here,  unless  presented  for  re- 
view by  a  bill  of  exceptions. — Alosi  v.  Birmingham  Wa- 
ter Works  Co.,  1  Ala.  App.  630,  55  South.  1029. 

Other  assignments  of  error  than  those  predicated 
upon  the  conclusion  reached  and  judgment  rendered 
are  not  insisted  on  or  discussed  in  brief  of  counsel,  and 
will  not  be  considered. — L.  &  N.  R.  R.  Go.  v.  Holland, 
173  Ala.  675,  55  South.  1001 ;  Harper  v.  Raisin  Fer.  Co., 
148  Ala.  360,  42  South.  550;  Hodge  v.  Ramho,  155  Ala. 
175,  45  South.  678;  Fitts  v.  Phoenia;  Co.,  153  Ala.  635, 
45  South.  150;  Ashford  v.  Ashford,  136  Ala.  633,  34 
South.  10,  96  Am.  St.  Rep.  Rep.  82 ;  Pearson  v.  Adams, 
129  Ala.  169,  29  South.  977;  Rule  of  Practice  No.  10,  p. 
1508,  Code  1907. 
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The  case  presents  for  our  consideration  nothing  au- 
thorizing a  reversal,  and  the  judgment  of  the  court  be- 
low will  be  affirmed. 

Affirmed. 


Sloss-Shef field  Steel  &  Iron  Company 
i\  Whlttaker. 

injury  to  Servant. 

(Decided  January   23.   1913.    61   South.    18.) 

M(i8ter  and  Servant;  Injury  to  Servant;  Scope  of  Authority. — 
Where  the  complaint  averred  that  it  was  defendant's  duty  to  pro- 
vide plaintiff  with  reasonable  safe  tools,  implements  and  appliances 
with  which  to  work,  but  that  defendant  negligently  disregarded  its 
said  duty  and  failed  to  provide  plaintiff  therewith,  and  as  a  proxi- 
mate consequence,  etc.,  it  sufficiently  averred  that  plaintiff  was  act- 
ing within  the  line  and  scope  of  his  authority  at  the  time  he  was 
injured,  and  was  not  objectionable  as  authorizing  recovery  although 
the  failure  to  provide  was  not  due  to  negligence,  but  to  some  cause 
beyond  defendant's  control. 

Appeal  from  Birmingham  City  Court. 

Heard  before  Hon.  William  M.  Walker. 

Action  by  Robert  Whittaker  against  the  Sloss-Shef- 
field  Steel  &  Iron  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

Count  16  alleges,  in  effect,  that  defendant  was  oper- 
fiting  coke  ovens  near  Blossburg,  Jefferson  county,  Ala., 
and  in  the  operation  thereof  used  large  quantities  of 
coal  which  were  conveye<l  to  said  ovens  in  cars  which 
were  unloaded  by  means  of  drop  bottom  doors,  and 
plaintiff  says  that  at  said  time  and  place  he  was  en- 
gaged in  tlie  employment  of  defendant  and  in  and  about 
his  duties  unloading  a  car  load  of  coal  for  defendant, 
and  while  so  engaged  he  was  injured  as  follows:  [Here 
follows  catalogue  of  his  injuries  and  damages.]     And 
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plaintiff  alleges  that  "it  was  the  duty  of  the  defendant 
to  provide  plaintiff  with  reasonably  safe  tools,  imple- 
ments, and  appliances  with  which  to  work,  but  defend- 
ant neglij^ently  disregarded  his  said  duties,  and  failed  to 
provide  plaintiff  with  reasonably  safe  tools,  imple- 
ments, and  appliances  with  which  to  work,  and  as  a 
proximate  consequence  tliereof  plaintiff  was  injured  as 
aforesaid." 

Tillman,  Biiadlky  &  Morrow,  and,  L.  C.  Leadbettbe, 
for  appellant.  Count  16  was  subject  to  the  demurrers 
interposed  and  the  court  erred  in  overruling  demurrers 
thereto.— C.  Foundry  Co.  v.  Bailey,  162  Ala.  623.  Com- 
plaint failed  to  allege  also  that  plaintiff  was  injured 
while  performing  the  duties  within  the  line  of  his  em- 
ployment. 

Perdue  &  Cox,  and  Willard  Drake,  for  appellee. 
The  complaint  was  not  open  to  any  of  the  grounds  of 
demurrer  interposed  thereto. — HuycJc  v,  McNerny,  50 
South.  929;  Lebat,  sees.  22-a,  23-4. 

PELHAM,  J. — This  is  an  appeal  on  the  record  with- 
out a  bill  of  exceptions,  and  the  appellant  assigns  as 
error  the  ruling  of  the  court  on  the  defendant's  demur- 
rers to  the  sixteenth  count  of  the  complaint.  The 
gravamen  of  this  count  is  the  alleged  breach  of  the 
common-law  duty  of  the  master  to  furnish  suitable  ap- 
pliances with  which  the  servant  might  perform  the  du- 
ties required  of  him  in  and  about  the  master's  buisness. 
It  is  insisted  in  the  first  instance  that  the  allegations  of 
this  count  of  the  complaint  (16)  fail  to  aver  that  the 
plaintiff  was  acting  within  the  line  and  scope  of  his 
"authority"  at  the  time  he  was  injured.  We  think  it  is 
sufficiently  averred  that  the  plaintiff  at  the  time  he 
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received  his  injuries  was  acting  in  the  line  and  scope 
of  his  employment  by  the  defendant,  wherein  it  is  al- 
leged "at  said  time  and  place  he  [plaintiff]  was  in  the 
employment  of  defendant,  and  engaged  in  and  about 
his  duties  in  unloading  a  car  of  coal  for  defendant,  and 
that  while  he  was  so  engaged  he  was  injured,"  etc. 
"Duties"  clearly  has  reference  to  the  duties  of  his  (plain- 
tiff's) employment.  The  further  contention  is  that  the 
allegation  of  this  count  of  the  complaint  as  to  the  duty 
of  the  defendant  to  provide  the  plaintiff  with  reasonably 
safe  tools  is  so  drawn  that  the  plaintiff  would  have 
been  entitled  to  recover  had  the  defendant  failed  to 
provide  such  tools,  although  the  failure  was  not  due  to 
negligence,  but  to  some  cause  beyond  the  control  of  the 
defendant.  The  allegation  of  the  complaint  at  which 
the  demurrers  on  this  point  are  aimed  is  as  follows: 
"Plaintiff  alleges  that  it  was  the  duty  of  the  defendant 
to  provide  plaintiff  with  reasonably  safe  tools,  imple- 
ments, and  appliances  with  which  to  work,  but  the  de- 
fendant negligently  disregarded  its  said  duty  and  failed 
to  provide  plaintiff  with  reasonably  safe  tools,  imple- 
ments, and  appliances  with  which  to  work,  and  as  a 
proximate  consequence  thereof  plaintiff  was  injured  as 
aforesaid."  The  fair  and  reasonable  construction  of 
this  allegation  is  that  the  defendant  negligently  failed 
to  provide  the  plaintiff  with  reasonably  safe  tools,  and 
the  demurrer,  not  being  well  taken,  was  properly  over- 
ruled. 

The  court's  action  in  overruling  the  defendant's  de- 
murrers to  the  sixteenth  count  of  the  plaintiff's  com- 
plaint was  without  error,  and  the  case  will  be  affirmed. 

Affirmed. 
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Vlrgrlnla-CaroUna  Chemical  Company 
V.  Mayson. 

Injury  to  Licensee. 

(Decided  April  24,  1913.    Rehearing  denied  May  14,  1913. 
62  South.  253.) 

1.  Neyligence;  Pleading;  Sufficiency. — In  an  action  for  negligence 
based  on  the  nonfeasance  or  misfeasance  of  another,  it  is  sufficient 
if  the  complaint  aver  the  facts  out  of  which  the  duty  springs,  and 
that  defendant  negligently  performed  or  failed  to  perform  such  duty, 
it  not  being  necessary  to  specify  the  particular  acts  which  defendant 
should  have  performed;  where  the  complaint  specifies  the  negligent 
acts  on  which  the  complaint  is  predicated,  It  will  be  tested  on 
demurrer  by  the  sufficiency  of  the  particular  allegation  put  for- 
ward to  show  actionable  negligence. 

2.  Same. — A  complaint  averring  that  plaintiff  was  in  the  employ 
of  a  railroad  company,  and  while  engaged  about  the  business  of  his 
employer  on  defendant's  premises,  at  the  invitation  of  defendant, 
was  struck  and  violently  thrown  down,  suffering  injuries  proximately 
caused  by  defendant's  negligence.  In  that  it  carelessly  suffered  an 
iron  pipe  to  extend  on  the  premises  over  the  sidetrack  upon  which 
the  railroad  company  was  operating  oars,  at  a  dangerous  and  un- 
safe height  above  such  freight  car,  falls  to  show  any  causal  con- 
nection between  the  injury  and  the  negligence  charged  in  that  It 
nowhere  appears  that  the  pipes  complained  of  caused  the  injury, 
and  does  not  state  a  cause  of  action. 

3.  Same;  Actionahle  'Negligence. — To  constitute  actionable  negli- 
gence, there  must  be  causal  connection  between  the  negligence  com- 
plained of  and  the  injury  suffered,  and  for  the  negligence  to  be  the 
proximate  cause  of  the  injury,  It  must  appear  that  defendant  owed 
a  duty  to  plaintiff,  that  there  was  a  negligent  breach  and  that  In- 
jury resulted  as  a  direct  consequence  of  the  breach. 

Appeal  from  Montgomery  City  Court. 

Heard  before  Hon.  Gaston  Gunter. 

Action  by  W.  L.  Mayson  against  the  Virginia-Caro- 
lina Chemieal  Company  for  damages  for  injury  suiTered 
while  on  their  premises  by  invitation.  Judgment  for 
plaintiflf  and  defendant  appeals.  Reversed  and  re- 
manded. 
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Steinbb^  Cbum  &  Wesl,  for  appellant.  The  2nd  count 
was  fatally  defective  in  that  no  causal  connection  was 
shown  between  the  negligence  alleged  and  the  iDJury 
stated.  Where  the  pleader  undertakes  to  particularize, 
the  pleading  is  tested  on  demurrer  as  to  the  sufficiency 
of  its  allegation  to  show  a  duty,  a  breach  thereof,  and 
the  causal  connection  between  it  and  the  ipjury. — Hig- 
don  V.  Fields,  3  Ala.  App.  322 ;  B.  Co.  v.  Grove,  159  Ala. 
280;  Johnson  v.  Bliam  Ry.  Co,,  149  Ala.  533;  Fidelity 
&  D.  Co.  V.  Walker,  158  Ala.  142;  29  Cyc.  488;  Stanton 
V.  L.  d  N.,  91  Ala.  382. 

LiiyrcHEJR,  McCoRD  &  Haroij),  for  appellee.  Good 
pleading  does  not  require  that  the  quo  modo  be  defined, 
or  that  the  particular  acts  of  negligence  be  specified. — 
Leach  i\  Bush,  57  Ala.  145;  M.  d  O.  v.  Williams,  53 
Ala.  595;  M.  d  M.  R.  R.  Co.  v.  Crenshaio,  65  Ala.  566; 
L.  d  N.  v.  Joiies,  83  Ala.  376;  Armstrong  v.  Mont.  St. 
Ry.,  123  Ala.  233;  C.  of  Oa.  v.  Foshee.  125  Ala.  199; 
Same  r.  Edmondson,  135  Ala.  366;  T.  C,  I.  d  R.  R.  Co. 
V.  Smith,  55  South.  170;  Woolf  v.  Smith,  149  Ala.  457. 

THOMAS,  eT. — The  sole  couot  of  the  complaint  upon 
which  this  case  was  tried  is  as  follows:  "Plaintiff 
claims  of  the  defendant  one  thousand  nine  hundred 
ninety-nine  and  99/100  dollars  for  this,  to-wit:  On  the 
26th  day  of  May,  1911,  plaintiff  was  in  the  employ  of 
tlie  Louisville  &  Nashville  Railroad  Company,  and  as 
such  employee  or  agent  of  the  said  railroad  company  on 
the  premises  of  the  said  defendant,  at  the  invitation  of 
defendant,  engaged  in  and  about  the  business  of  his 
employer,  and  while  so  engaged  was  struck  and  violent- 
ly thrown  down,  whereby  plaintiff  suffered  great  pain," 
etc.,  "and  certain  injuries  and  damages  [setting  them 
out] ;  and  plaintiff  avers  that  said  wounds  or  injuries 
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were  the  proximate  coDsequence  of  the  defendant's  neg- 
ligence in  this,  to-wit:  That  defendant  carelessly  suf- 
fered or  allowed  an  iron  pipe  to  run  or  extend  on  its 
premises  across  or  over  the  side  tracks  on  its  premises, 
along  which  the  said  railroad  company  was  operating 
its  cars,  as  aforesaid,  at  a  dangerous  and  unsafe  height 
above  the  said  freight  cars." 

A  demurrer  was  interposed  by  appellant  ( the  defend- 
ant below),  raising  the  point  that  the  averments  of  the 
complaint  fail  to  show  any  causal  connection  between 
the  negligence  alleged  and  the  injury  complained  of. 
There  is  no  bill  of  exceptions,  and  the  sole  error  as- 
signed is  upon  the  action  of  the  trial  court  in  over- 
ruling this  demurrer.  The  general  rule  undoubtedly 
is,  as  has  been  often  repeated  in  our  decisions,  that 
when  the  gravamen  of  the  action  is  the  alleged  non- 
feasance or  misfeasance  of  another  it  is  sufficient  if  the 
complaint  aver  facts  out  of  which  the  duty  to  act 
springs,  and  that  the  defendant  negligently  performed, 
or  negligently  failed  to  perform,  such  duty;  that  it  is 
not  necessary  to  define  the  quo  modo,  or  to  specify  the 
particular  acts  of  diligence  which  the  defendant  should 
have  employed  in  the  performance  of  such  duty,  for  the 
reason  that  it  is  generally  better  known  to  the  defend- 
ant than  to  the  plaintiff  what  the  former  did,  how  he 
did  it,  and  what  he  failed  to  do,  as  a  result  of  which 
plaintiflf  was  injured. — Leaeli  v.  Bush,  57  Ala.  155.  But 
it  is  also  a  general  rule,  equally  as  well  established, 
that  where  the  complaint  undertakes  to  set  out  and 
particularize,  as  here,  the  act  of  negligence  on  the  part 
of  the  defendant  upon  which  the  action  is  predicated, 
on  demurrer  it  must  be  tested  by  the  suflFiciency  of  the 
particular  allegations  to  show  actionable  negligence, 
and  not  by  any  general  averment  of  negligence  which 
the  complaint  may  contain. — Johnmni  r.  li.  /?..  L,  &  P. 
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Co.,  149  Ala.  533,  43  South.  33;  Highland,  etc.,  Co.  v. 
South,  112  Ala.  642,  20  South.  1003;  Birmingham  Ore 
&  Mining  Co.  v.  Orover,  159  Ala.  280,  48  South.  682. 

To  constitute  actionable  negligence,  there  must  be 
causal  connection  between  the  negligence  complained  of 
and  the  injury  suffered.  The  connection  must  be  by 
natural  and  unbroken  sequence,  without  inteiTening 
efficient  cause,  so  that  but  for  the  negligence  of  defend- 
ant the  injury  would  not  have  occurred.  And  the  neg- 
ligence must  not  only  be  the  cause,  but  the  proximate 
cause,  the  direct  and  immediate  efficient  cause,  of  the 
injury. — Decatur  Car  Wheel  Co.  v.  Mehaffey,  128  Ala. 
255,  29  South.  646.  Three  things  are  essential  to  the 
cause  of  action  :  First,  a  duty  owing  from  defendant  to 
plaintiff  under  the  particular  circumstances  of  the  case; 
second,  a  negligent  performance  of,  or  a  negligent  fail- 
ure to  perform,  such  duty;  third,  injury  to  the  plaintiff 
as  a  proximate  consequence  thereof. 

The  complaint  here  sufficiently  shows  a  duty,  in 
that  it  alleges  a  fact  from  which  the  law  will  infer  it. 
It  alleges  that  the  plaintiff  was  on  the  defendant's  prem- 
ises by  invitation,  and  being  so  the  law  imposed  upon 
the  defendant  the  duty  of  maintaining  such  premises 
in  a  reasonably  safe  condition  for  the  contemplated 
uses  and  purposes  for  which  the  invitation  was  extend- 
ed. Assuming  that  the  complaint  shows  a  negligent 
breach  of  this  duty  in  the  allegati(m  that  the  defendant 
carelessly  suffered  or  allowed  an  iron  pipe  to  run  or 
extend  over  or  across  the  side  tracks  on  the  premises, 
along  which  plaintiff's  employers,  the  Louisville  & 
Nashville  Railroad  Company,  were  operating  cars,  at  a 
dangerous  or  unsafe  height  above  the  cars,  yet  the  com- 
plaint in  no  way  shows  a  causal  connection  between 
plaintiff's  injuries  and  this  alleged  negligence.  It  is 
true  that  in  a  preceding  paragraph  the  complaint  al- 
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leges  that  plaintiff,  while  engaged  in  the  business  of 
his  master,  the  Louisville  &  Nashville  Railroad  CJom- 
pany,  on  defendant's  premises,  "was  struck  and  violently 
thrown  down,"  but  the  complaint  nowhere  shows  that 
it  was  done  by  or  with  the  pipe  mentioned;  nor,  if  we 
could  safely  infer  that  it  was  done,  does  the  complaint 
show  how  it  was  done,  so  that  the  court  could  say  that 
the  pipe,  maintained  as  it  was,  and  not  some  independ- 
ent, intervening  agency,  was  the  efficient  cause  of  the 
injury.  We  would  be  at  a  loss  to  imagine  how  the 
maintenance  of  this  pipe  by  defendant  played  any  part 
in  plaintiff's  injury  but  for  the  statement  of  counsel  in 
brief  and  argument  of  matters  outside  of  the  record 
before  us. 

The  plaintiff  (appellee)  urges  upon  us  the  case  of 
Wolf  V,  Smith,  149  Ala.  457,  42  South.  824,  9  L.  R.  A. 
(N.  S.)  338,  but  even  in  that  case  our  Supreme  Court 
continued  to  recognize  the  existence  of  and  approves 
the  rule  of  pleading  which  we  are  bere  enforcing;  and 
while  they  were  of  opinion  that  its  requirements  were 
met  by  the  complaint  there  considered,  we  are  of  opin- 
ion that  it  is  not  met  by  the  complaint  here. 

For  the  error  of  the  trial  court  in  overruling  the 
demurrer  to  the  complaint,  the  judgment  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 
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Colley  V.  Lewis. 

Damage  for  Automobile  Collision. 

(Decided  January  16,  1913.    61  South.  37.) 

1.  Master  and  Servant;  Injury  to  Third  Person;  Operation  of 
Automobile. — Where  plaintiff  was  Injured  by  an  automobile  be- 
longing to  defendant  while  being  operated  by  a  servant  who  had 
been  Instructed  by  defendant  to  repair  the  same,  defendant  could 
not  escape  liability  for  the  negligence  of  the  servant  by  reason  of 
the  fact  that  the  service  in  repairing  the  machine  was  gratuitous, 
If  at  the  time  of  the  collision,  the  use  of  the  machine  by  the  servant 
was  Incidental  to  the  service  which  the  servant  had  undertaken  to 
render. 

2.  8anw;  Scope  of  Authority. — Where  defendant  had  left  his  auto- 
mobile In  charge  of  a  servant  with  directions  to  repair  the  same, 
and  take  it  to  a  particular  place  when  repaired,  and  after  repairing 
the  machine,  the  servants  and  two  companions  drove  it  several 
miles  into  the  country  and  negligently  collided  w^ith  a  wagon  on 
which  plaintiff  was  riding,  when  returning,  and  there  was  some 
evidence  that  at  the  time  of  the  collision  the  servant  had  not  aban- 
doned his  duties  of  employment,  but  was  using  the  machine  in 
furtherance  of  the  service  in  order  to  test  it,  after  making  the 
repairs,  it  could  not  be  said  as  a  matter  of  law  that  he  was  acting 
outside  the  scope  of  his  authority,  and  using  the  machine  for  his 
own  purpose  at  the  time  of  the  injury. 

Apimcal  from  Jefferson  (Circuit  Court. 

Heard  before  Hon.  Thomas  AV.  Wert. 

Action  by  J.  P.  Lewis  against  E.  H.  (Volley,  for  dam- 
ages sustained  in  an  automobile  collision.  Judgment 
for  plaintiff'  and  defendant  appeals.    Affirmed. 

Frank  L.  Ward,  J.  T.  Stokely,  and  R.  H.  Scrive- 
ner, for  appellant.  The  statement  of  Joseph  made  to 
plaintiff  was  inadmissible  to  prove  the  relationship  of 
principal  or  agent,  or  master  and  servant. — L.  L.  Lum- 
ber Co,  V.  OJiatchie  L.  Co.,  Ill  Ala.  453;  Gambil  v. 
Fuqua^  148  Ala.  448.  We  cannot  see  how,  under  the 
evidence,  defendant  can  be  made  liable  for  the  acts  of 
Joseph. — Oass^nheimer  v.  Wes.  Ry.,  57  South.  718;  49 
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South.  650;  55  South.  134;  57  South.  23;  135  Ala.  376; 
5L.  R.  A.  (N.  S.)  599. 

Frank  S.  White  &  Sons^  for  appellee.  The  appeal 
was  from  an  order  overruling  motion  for  new  trial, 
and  the  appellate  court  will  not  weigh  the  evidence  to 
see  on  which  side  there  is  a  preponderance. — Cohh  v. 
Malone,  96  Ala.  630 ;  B,  R.,  L.  &  P.  Co.  v.  Denison,  163 
Ala.  46,  and  authorities  cited. 

WALKER,  P.  J. — It  is  not  questioned  that  the  ap- 
pellee (the  plaintiff  below)  sustained  injuries  in  person 
and  property  as  the  result  of  an  automobile,  which  be- 
longed to  the  appellant,  colliding  with  the  wagon  in 
which  the  appellee  was  riding,  and  that  the  evidence 
was  such  as  to  make  it  a  question  for  the  jury  whether 
the  collision  and  the  consequent  injuries  were  attribu- 
table to  the  negligence  of  the  person  who  was  in  charge 
of  and  operating  the  automobile.  The  appellant  bases 
his  claim  to  exemption  from  liability  for  the  wrong 
upon  the  ground  that  he  did  not  at  that  time  bear  any 
such  relation  to  the  pers<m  who  was  operating  the  au- 
tomobile as  to  render  him  responsible  for  that  person's 
negligent  operation  of  the  machine.  The  following  facts 
were  disclosed  by  the  evidence:  About  11  o'clock  in  the 
night  before  the  morning  of  the  collision  the  defend- 
ant's automobile  got  out  of  order  while  he  was  riding 
in  it  and  stopped  in  a  street  in  the  city  of  Birmingham 
some  distance  from  the  Bonita  Theater,  at  which  place 
the  appellant  was  engaged  in  the  business  of  running 
a  moving  picture  show.  When  this  happened  the  ap- 
pellant went  to  the  theater,  and,  accompanied  by  a  Mr. 
Joseph,  who  was  an  electrician  employed  by  him  as  an 
operator  of  a  moving  picture  machine,  and  two  other 
theatre  employees,  returned  to  the  place  at  which  he 
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had  left  the  automobile,  and  was  there  engaged  with  thie 
three  other  men  in  trying  to  get  the  automobile  fixed 
so  that  it  would  run  until  about  11 :30  o'clock,  when  he 
left  to  catch  a  street  car  to  his  home,  leaving  the  auto- 
mobile, the  trouble  with  which  had  not  been  discovered, 
in  charge  of  Mr.  Joseph,  and  telling  him  that  when  he 
got  through  with  it  to  leave  it  in  front  of  the  theater. 
Joseph  continued  to  work  on  the  machine  with  the  as- 
sistance of  the  two  other  men  until  about  1  o'clock, 
when  he  succeeded  in  getting  it  to  run.  He  ran  it  to 
the  theater,  and  then  with  his  two  companions  rode  out 
several  miles  into  the  country  with  it,  and  was  return- 
ing to  Birmingham  at  an  early  hour  in  the  morning 
when  the  collision  occurred.  There  was  some  evidence 
tending  to  show  that  Joseph  in  driving  around  in  the 
machine  was  testing  it  to  see  if  it  worked  all  right.  Other 
evidence  tended  to  show  that  Joseph,  in  taking  the  drive 
into  the  country,  was  using  the  machine  for  a  purpose 
of  his  own  and  of  the  companions  who  accompanied 
him  having  no  connection  with  the  purpose  for  whict) 
the  custody  of  the  machine  had  been  intrusted  to  him 
by  the  appellant. 

It  is  mentioned  in  the  argument  of  the  counsel  for  the 
appellant,  as  having  some  bearing  upon  the  question  of 
his  liability,  that  Joseph  was  employed  and  paid  to  run 
a  moving  picture  machine,  and  that  it  was  not  a  part 
of  his  duty  as  such  employee  to  repair  or  operate  the 
appellant's  automobile.  If  at  the  time  of  the  collision 
Joseph's  use  of  the  machine  was  incidental  to  the  ser- 
vice in  reference  to  it  w^hich  he  had  undertaken  for  the 
appellant,  the  fact  that  that  service  was  rendered  gratui- 
tously would  not  enable  the  appellant  to  escape  liabil- 
ity for  Joseph's  negligence. — Cooley  on  Torts  (3d  Ed.) 
p.  1007.    But  there  was  evidence  tending  to  prove  that 
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one  of  Joseph's  duties  as  an  employee  was  to  fix  or  re- 
pair his  employer's  automobile  when  called  on  to  do  so. 

It  is  not  denied  that  the  contention  of  the  appellant 
would  have  to  be  sustained  if  the  necessary  inference 
from  the  evidence  in  the  case  was  that  at  the  time  of  the 
collision  the  person  in  charge  of  the  automobile  was  in 
no  manner  engaged  in  rendering  the  service  for  the  per- 
formance of  which  its  custody  had  been  intrusted  to 
him,  but,  without  authority  from  its  owner,  was  using 
it  for  some  purpose  of  his  own  having  no  relation  to 
such  service. — Hendersoii-Mizell  Mercantile  Co.  v.  Chap- 
man, 3  Ala.  App.  296,  57  South.  82.  On  the  other  hand, 
that  contention  cannot  be  sustained  if  there  was  evi- 
dence having  a  tendency  to  prove  that  the  person  in 
charge  of  the  automobile  was  then  running  it  for  a  pur- 
pose not  foreign  to  the  task  which  had  been  assigned 
to  him  by  its  owner,  so  that  it  properly  could  be  said 
that  he  was  then  acting  within  the  scope  or  range  of  his 
employment.  The  inquiry  then  is :  Was  there  such  evi- 
dence? 

The  extent  of  Joseph's  authority  to  operate  the  auto- 
mobile was  hirgely  a  matter  of  inference  or  implication 
from  the  occasion  and  circumstances  of  its  being  left  in 
liis  charge.  At  that  time  there  was  some  undiscovered 
trouble  with  the  machine  which  prevented  the  running 
of  it.  The  effort  to  locate  the  trouble  had  been  unsuc- 
cessful. It  cannot  be  said  that  the  jury  would  not  have 
been  warranted  in  inferring  from  the  circumstances  at- 
tending the  leaving  of  the  machine  in  Joseph's  charge 
that  lie  was  expected  by  its  owner,  the  appellant,  to 
locate  the  trouble,  to  apply  a  remedy,  and  to  see  that 
what  he  did  to  remove  the  trouble  was  effectual  and 
successful  before  leaving  the  machine  at  the  place  men- 
tioned by  its  owner,  and  that  it  was  left  to  his  judg- 
ment and  discretion  to  choose  the  means  to  be  adopted 
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to  accomplish  these  results.  We  cannot  affirm  that  it 
was  a  necessary  inference  from  the  evidence  that  the 
authority  of  Joseph  to  run  the  machine  after  he  discov- 
ered and  undertook  to  remedy  the  trouble  with  it  was 
limited  to  his  driving  it  directly  to  the  place  mentioned 
by  the  owner  and  leaving  it  there.  While  some  of  the 
evidence  as  to  the  circumstances  of  the  drive  into  the 
country  tended  to  negative  a  conclusion  that  the  taking 
of  that  drive  had  any  connection  with  Joseph's  perform- 
ance of  the  duty  which  he  had  undertaken  for  his  em- 
ployer, yet  it  cannot  be  denied  that  there  was  other  evi- 
dence in  the  case  having  a  tendency  to  support  the  con- 
clusions that  Joseph  was  impliedly  empowered  to  test 
the  efficacy  of  the  remedy  adopted  by  him  when  he  dis- 
covered what  was  wrong  with  the  automobile,  and  that 
in  taking  the  ride  into  the  country  he  was  actuated  by 
a  bona  fide  purpose  of  seeing  if  the  machine  would  run 
satisfactorily.  The  evidence  in  the  case  was  such  that 
the  jury  might  have  found  either  that  at  the  time  of  the 
collision  Joseph  and  his  companions  were  indulging  in 
a  joy  ride  having  no  connection  with  the  performance 
of  any  service  for  the  owner  of  the  automobile,  and 
wholly  unauthorized  by  him,  or  that  their  enjoyment 
of  the  ride  was  merely  incidental  to  a  use  to  which  the 
machine  was  being  put  in  the  execution  of  the  purpose 
for  which  it  had  been  left  in  Joseph's  charge. 

When,  under  the  evidence  in  a  case,  it  is  a  matter  of 
doubtful  implication  whether  the  use  to  which  one's 
property  was  being  put  by  his  agent,  at  the  time  when 
injury  to  a  third  person  resulted  from  its  negligent  use, 
was  one  incidental  to  the  exercise  of  an  authority  con- 
ferred upon  the  agent  or  was  a  use  of  the  property  by 
the  agent  for  some  private  purpose  of  his  own  having 
no  relation  to  the  execution  of  his  agency,  it  is  pertinent 
to  inquire  into  the  purposes  or  intent  by  which  the 
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agent  was  actuated  in  putting  the  property  to  such  a 
use.  If  such  inquiry  leads  to  the  conclusions  that  it 
was  a  matter  impliedly  left  to  the  judgment  or  discre- 
tion of  the  agent  whether  or  not  he  would  put  the  prop- 
erty to  such  a  use,  and  that  in  putting  it  to  such  a  use 
he  was  endeavoring  to  promote  an  object  of  his  agency, 
then  it  is  not  to  be  said  that  in  doing  so  he  was  acting 
outside  of  the  range  or  scope  of  his  employment  The 
result  of  the  inquiry  as  to  whether  he  was  acting  with- 
in or  without  the  scope  of  his  employment  may  turn 
upon  the  presence  or  absence  of  a  motive  on  his  part  to 
perfonn  a  duty  incident  to  the  service  which  he  had 
undertaken  for  his  employer.  The  failure  to  discover 
the  existence  of  any  such  motive  may  be  a  controlling 
consideration  in  favor  of  the  conclusion  that  he  is  not 
to  be  regarded  as  having  been  at  the  time  in  question  any 
longer  engaged  in  his  employer's  business. — Birming- 
ham  Wateriiy)rks  Go.  v.  Hubbard,  85  Ala.  179,  4  South. 
607,  7  Am.  St.  Rep.  35;  Cobb  v.  Simon,  119  Wis.  597,  97 
N.  W.  276, 100  Am.  St.  Rep.  909;  26  Cyc.  1534;  2  Cooley 
on  Torts  (3d  Ed.)  1022. 

As  there  was  evidence  in  the  case  from  which  the 
jury  might  have  inferred  that  at  the  time  of  the  col- 
lision which  resulted  in  injury  to  the  appellee  the  per- 
son in  charge  of  the  automobile  had  not  abandoned  the 
duties  of  his  employment,  but  was  still  using  the  ma- 
chine in  furtherance  of  the  service  which  he  had  under- 
taken for  his  employer,  it  cannot  be  said  that  there  was 
an  absence  of  evidence  to  support  a  finding  that  he  was 
then  acting  within  the  scope  of  his  employment.  Such 
a  finding,  coupled  with  the  further  finding  that  there 
was  negligence  and  injury  as  alleged,  would  justify  a 
verdict  in  favor  of  the  plaintiff. — Gilliam  v.  South  d 
North  Ala.  R.  Go.,  70  Ala.  268;  Williams  v.  Hendricks, 
115  Ala.  277,  22  South.  439,  41  L.  R.  A.  650,  67  Am.  St. 
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Rep.  S2;  Barmore  v,  Vickshurg,  8,  d  P.  R]/.  Co.,  85  Miss. 
426,  38  South.  210,  70  L.  R."  A.  627,  3  Ann.  Cas.  594. 
The  evidence  in  the  case  was  such  as  to  make  the  ques- 
tion of  the  plaintiff's  right  to  recover  one  for  the  jury, 
and  it  is  not  made  to  appear  that  the  trial  court  was  in 
error  in  refusing  to  disturb  the  verdict. 
Affirmed. 


Pantaze  v.  West. 

Damages  for  Furnishing  Tainted  Food. 

(Decided  January   14,   1913.    Rehearing  denied  February  4,   1913. 
61  South.  42.' 

1.  Inkeepers;  Injury  to  Quest;  Tainted  Food. — ^The  keeper  of  a 
pubUc  restaurant  Is  under  the  duty  to  use  due  care  to  see  that  the 
food  served  his  guests  Is  fit  and  may  be  eaten  without  causing 
sickness  on  account  of  Its  unwholesomeness,  and  he  is  liable  for  any 
negligence  proximately   resulting   In   injury   to   a   guest   therefrom. 

2.  Same;  Jury  Question. — Where  the  evidence  justified  the  Infer- 
ence that  tainted  food  was  furnished  the  guest  causing  severe  Ill- 
ness, the  question  of  negligence  was  for  the  jury,  although  the  res- 
taurant keeper  showed  that  the  food  was  purchased  from  a  reliable 
dealer,  and  was  properly  Inspected  and  apparently  In  good  condi- 
tion, and  also  showed  facts  tending  to  disprove  negligence. 

3.  Same;  Evidence. — In  an  action  against  a  retaurant  keeper  for 
furnishing  tainted  food  to  guests,  it  was  proper  to  exclude  evidence 
as  to  the  products  and  their  Inspection  bought  by  the  Innkeeper  for 
use  in  his  restaurant,  where  it  was  not  reasonably  limited  to  the 
time  or  to  the  article  of  food  involved. 

4.  Negligence;  Jury  Question. — ^Negligence  resulting  from  the  fail- 
ure to  exercise  due  care  and  reasonable  precaution,  like  any  other 
fact,  may  be  Inferred  from  circumstances,  and  the  court  should  not 
take  the  question  from  the  jury,  unless  as  a  matter  of  law  no  reofv- 
ery  could  be  had  In  the  case  on  any  view  which  may  properly  be 
taken  of  the  evidence  and  of  the  reasonable  tendencies  afforded  by  it. 

5.  Appeal  and  Error  Review;  Matters  Not  Shoicn. — Instructions 
are  not  reviewable  where  they  do  not  appear  in  the  bill  of  excep- 
tions, although  they  are  set  out  in  the  record  proper. 

6.  Charge  of  Court;  Misleading;  Duty. — ^Where  a  party  conceives 
that  a  charge  is  misleading  to  his  prejudice,  it  is  his  duty  to  request 
an  explanatory  charge  before  he  can  complain. 
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Appeal  from  Birmingham  City  Court. 

Heard  before  Hon.  H.  A.  Sharpe. 

Action  by  Eugene  N.  West  against  Charles  D.  Pan- 
taze. From  a  judgment  for  plaintiff^  defendant  appeals. 
Afl&rmed. 

The  facts  sufficiently  appear  in  the  opinion.  The  fol- 
lowing charges  were  given  at  the  instance  of  the  plain- 
tiflf:  "(l)If  any  member  of  the  jury  has  business  or 
other  relations  with  the  defendant,  then  that  juror  has 
no  right  to  be  biased  by  such  relations.  (2)  If  the  jury 
are  reasonably  satisfied  from  the  evidence  that  any  wit- 
ness willfully  swore  falsely  to  any  material  matter,  the 
jury  is  authorized  to  disregard  the  testimony  of  such 
witness  altogether.  (3)  It  is  the  duty  of  the  keeper  of 
a  restaurant,  offering  to  serve  the  public  w^ith  food  for 
pay,  to  exercise  due  care  to  see  that  the  food  is  fit  and 
proper  for  human  food,  and  for  the  proximately  result- 
ing injury,  if  any,  to  the  customer  of  a  failure  to  do  so, 
he  is  liable  to  a  customer  paying  him  for  such  food  and 
service."  There  was  jury  trial  and  verdict  for  plaintiff 
in  the  sum  of  |500. 

A.  Latady^  for  appellant.  The  charge  complained 
of  was  misleading  to  the  prejudice  of  defendant. — Tal- 
ladega L  Co,  V,  Peacock,  67  Ala.  253.  The  doctrine  an- 
nounced in  charge  3  is  without  application  to  cases  of 
keepers  of  restaurants. — Willoughby  v.  Sheffer,  163 
111.  518;  Wideman  v,  Keller,  58  111.  App.  382.  A  restau- 
rfint  keeper  is  not  an  absolute  insurer  and  hences  the 
burden  rested  on  appellee  to  prove  the  negligence 
averred. — Authorities  supra.  On  these  authorities  it  is 
insisted  that  the  court  erred  in  the  admissions  and  ex- 
clusions of  evidence. 

Harsh^  Beddow  &  FiTTS^  for  appellee.  The  defend- 
ant's measure  of  liability  under  the  authorities  may  be 
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thus  stated :  If  the  defendant  could,  by  the  exercise  of 
due  care,  have  ascertained  that  the  brains  were  tainted, 
and  failed  to  do  so,  he  is  liable  in  damages  to  the  plain- 
tiff, if  the  plaintiff  sustained  damage  as  a  proximate 
consequence  of  such  failure  to  so  discover  the  tainted 
condition  of  the  brains. — Bishop  v,  Weber ^  139  Mass. 
411,  52  Am.  Rep.  715;  Craft  r.  Parker  Wehh  Co,,  21  L. 
R.  A.  139;  Herset  v.  J.  L  Cluu^  Mch.  Co.,  120  Fed.  865 
Norton  v.  Sewull,  106  Mass.  143 ;  8  Am.  Rep.-  298 ;  Thorn 
as  V.  Winchester,  6  N.  Y.  (2  Sel.)  397;  s.  c,  57  Am.  Dec 
455;  Hasbrouek  v.  Armour  &  Co.,  23  L.  R.  A.  (N.  S.) 
877;  Watson  v.  Augusta  Breicing  Co.,  124  Ga.  121;  s.  c, 
110  Am.  St.  Rep.  157;  Tomlinson  v.  Armour  &  Co.,  19 
L.  R.  A.  (N.  S.)  923;  Schubert  v.  Clark  Co.,  15  L.  R. 
A.  818.  The  liability  does  not  depend  on  the  presence 
or  absence  of  any  warranty,  express  or  implied,  but 
upon  a  public  duty;  that  is  a  duty  owed  the  public  by 
one  engaged  in  such  business. — Tomlinson  v.  Armour 
&  Co.,  19  L.  R.  A.  (N.  S.)  923;  Bark  v.  Dixon,  et  al., 
Ann.  Cas.,  1912  D,  775.  If  the  act  of  negligence  com- 
plained of  was  immediately  dangerous  to  the  life  or 
health  of  another  in  such  instance  the  party  guilty  of 
the  negligence  is  liable  to  the  party  injured  on  prin- 
ciples broader  than  those  arising  out  of  contract,  either 
express  or  implied. — Thomas  v.  Winchester,  6  N.  Y.  (2 
Sel.)  410.  The  Code  of  Alabama,  Section  7074,  pro- 
vides :  *'Any  butcher  or  other  person  who  sells,  or  suf- 
fers his  apprentice,  servant,  agent,  or  other  person  for 
him,  to  sell  ♦  ♦  ♦  ♦  any  tainted,  ♦  ♦  ♦  ♦  or 
unwholesome  fish  or  flesh,  ♦  ♦  ♦  ♦  must,  on  con- 
viction, be  fined,  etc."  "Failure  to  observe  a  duty  im- 
posed by  positive  mandatory  statute,  is  negligence  per 
He.''—Sloss-8h€ffield  Co.  v.  Sharpe,  161  Ala.  435.  Where 
the  negligence  complained  of  is  the  violation  of  a  crim- 
inal statute,  it  is  not  necessary  for  the  complaint  to  set 
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out  specially  the  statute  and  aver  its  violation.  It  is 
sufficient  if  the  complaint  avers  a  state  of  facts  which 
shows  a  failure  on  the  part  of  the  defendant  to  comply 
with  the  requirements  of  the  Statute. — K.  C.  M.  &  B, 
It.  R.  Co.  V,  Flippo,  138  Ala.  488. 

PELHAM,  eJ. — The  judgment  for  the  plaintiff  from 
which  this  appeal  is  prosecuted  was  rendered  in  an  ac- 
tion of  tort  brought  to  recover  damages  for  injuries  al- 
leged to  have  been  caused  by  the  defendant's  negligence 
in  selling  to  the  plaintiff  spoiled  or  tainted  food,  or  food 
unfit  for  human  consumption. 

The  defendant  was  the  keeper  of  a  public  restaurant 
or  cafe  in  the  city  of  Birmingham,  and  the  plaintiff 
partook  of  a  midday  meal  in  the  establishment,  and  a 
few  hours  thereafter  became  violently  sick;  and,  at- 
tributing the  cause  to  the  negligent  service  to  him  in 
this  public  eating  place  of  improper  and  unfit  food, 
brought  suit  for  damages  against  the  defendant  as  the 
keeper  or  proprietor  of  the  place. 

Appellant  insists  that  the  allegation  in  the  plaintiff's 
complaint  that  the  defendant  was  negligent  in  furnish- 
ing or  serving  the  food  is  the  essential  averment  in  the 
cause  of  action,  and  that  there  was  no  proof  of  the  de- 
fendant's negligence  and  no  evidence  adduced  upon  the 
trial  from  which  it  could  reasonably  be  inferred.  The 
evidence  set  out  in  the  bill  of  exceptions  tending  to  es- 
tablish the  averment  of  negligence  shows  that  the  plain- 
tiff dined  at  the  defendant's  cafe  between  noon  and  1 
o'clock  in  the  daytime,  and  that  on  this  occasion  he  ate 
and  drank  what  was  served  to  him ;  that  the  articles  of 
food  and  drink  thus  furnished  were  brains  and  eggs 
scrambled  together,  cold  boiled  ham,  bread  and  butter, 
and  a  glass  of  tea ;  that  prior  to  this  time  the  plaintiff 
had  not  partaken  of  food  of  any  kind  or  nature  for 


Digitized  by 


Google 


7J  OF  ALABAMA.  603 

[Pantaze  v.  West] 

some  six  hours,  and  he  had  been  perfectly  well,  and  was 
a  strong,  healthy,  robust,  and  entirely  sober  man;  that 
he  did  not  eat  anything  after  dining  in  the  defendant's 
cafe  before  he  became  sick  between  2  and  3  o'clock  of 
the  afternoon  of  the  same  day,  when  he  was  taken  vio- 
lently ill  and  had  symptoms  of  suffering  from  a  severe 
case  of  ptomaine  poisoning,  becoming  unconscious  for 
a  time,  and  continuing  to  suffer  from  the  effects  of  this 
illness  for  months  afterward. 

The  plaintiff's  grave  illness  is  not  questioned,  nor  is 
it  seriously  contended  but  that  his  sickness  was  reason- 
ably attributable,  under  the  testimony,  to  the  food 
eaten  at  the  meal  provided  to  the  plaintiff  as  a  patron  at 
the  defendant's  restaurant  or  cafe  on  this  occasion. 

The  physician  that  attended  the  plaintiff  diagnosed 
the  case  as  one  of  ptomaine  poisoning  resulting  "most 
likely"  from  eating  "tainted"  brains.  This  diagnosis 
was  made  by  the  physician  from  a  physical  examina- 
tion made  at  the  time  and  from  a  history  of  the  case 
received  from  the  patient.  It  was  also  shown  by  the 
evidence  that  brains  of  the  kind  served  were  of  such  a 
nature  or  composition  as  to  easily  spoil  or  taint  and 
become  unwholesome  and  unfit  for  food,  and  cause 
ptomaine  poisoning  when  taken  into  the  system  under 
such  conditions,  in  consequence  of  the  bacteria  devel- 
oped in  decomposition  producing  a  poison.  It  was 
further  shown  that  the  bacteria  poison  produced  in 
tainted  brains  may  often  be  destroyed  or  rendered  harm- 
less by  sufficient  cooking;  that  the  taint  in  brains  de- 
veloped by  decomposition  of  the  tissues  has  a  peculiar 
odor,  easily  detected  before  cooking;  and  that  any  one 
can  readily  distinguish  it  when  the  decomposition  has 
set  in  to  that  extent  to  render  the  article  dangerous  or 
harmful  to  be  taken  into  the  system  as  food. 
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The  evidence  introduced  by  the  defendant  was  in 
effect  that  the  10-pound  package  of  brains  purchased  by 
him  from  a  wholesale  dealer  was  carefully  inspected; 
that  the  brains  were  fresh  and  in  first-class  condition, 
with  no  odor  or  tainted  smell  about  them,  and  they 
were  properly  and  carefully  prepared  and  served;  that 
the  package  was  purchased  and  delivered  early  in  the 
morning  of  the  same  day  that  part  of  them  were  pre- 
pared and  served  to  the  plaintiff.  There  was  also  other 
evidence  having  a  tendency  to  disprove  negligence  or 
the  want  of  due  care  upon  the  part  of  the  defendant, 
and  to  show  that  neither  he  nor  his  servants  or  em- 
ployees, for  whose  acts  he  was  responsible,  were  negli- 
gent in  the  premises. 

The  fact  was  established  without  controversy  that 
the  defendant  was  the  keeper  of  a  public  eating  place, 
engaged  in  the  business  of  serving  food  to  his  customers, 
the  public,  and,  being  thus  engaged  and  holding  himself 
out  as  a  public  purveyor,  he  was  bound  to  use  due  care 
to  see  that  the  foodstuffs  served  at  his  place  of  busi- 
ness to  his  customers  were  fit  for  human  consumption 
and  could  be  partaken  of  without  causing  sickness  or 
endangering  human  life  or  health  because  of  their  un- 
wholesome and  deleterious  condition;  and,  for  any  neg- 
ligence in  this  particular  in  failing  to  observe  this  duty 
which  proximately  resulted  in  injury  to  one  of  the  pa- 
trons of  the  i)lace,  the  defendant  would  be  responsible 
—Craft  r.  Parker  Webb  Co.,  96  Mich.  245,  55  N.  W. 
812,  21  L.  R.  A.  139;  Bishop  v.  Weber,  139  Mass.  411,  1 
N.  E.  154,  52  Am.  Rep.  715;  Huset  v.  Case  Mch.  Co., 
120  Fed.  865,  57  C.  C.  A.  237,  61  L.  R.  A.  303;  Thonias 
v.  Winchester,  6  N.  Y.  (2  Selden)  397,  57  Am.  Dec.  455; 
Watson  V.  Augusta  Brewing  Co.,  124  Ga.  121,  52  S.  E. 
152,  1  L.  R.  A.  (N.  S.)  1178,  110  Am.  St.  Rep.  157; 
TomUnson  i\  Armour  &  Co.,  75  N.  J.  Law.  748,  70  Atl. 
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314,  19  L.  R.  A.  (N.  8.)  923;  Shubert  v.  Clark  Co.,  49 
Minn.  331,  51  N.  W.  1103,  15  L.  R.  A.  818,  32  Am.  St. 
Rep.  559;  Strinfffellow  v.  Grunewald,  109  La.  187,  33 
South.  190. 

The  late  case  of  Doyle  v.  Fuerst  &  Kraemer,  reported 
in  129  La.  838,  56  South.  906,  40  L.  R.  A.  (N.  S.)  480, 
is  a  case  in  point.  The  plaintiff  in  that  case  alleged 
that  he  was  ptomaine  poisoned  from  having  eaten  cakes 
and  chocolate  with  whipped  cream  at  defendant's  con- 
fectionery establishment,  where  such  refreshments  were 
served  to  the  public,  to  be  consumed  on  the  premises. 
No  direct  or  specific  acts  of  negligence  were  proven, 
and  the  defendant  produced  as  wtinesses  in  its  behalf 
its  purchasing  agent,  head  baker,  and  the  traders  or 
merchants  from  whom  it  purchased  the  articles  used 
in  its  business,  to  show  the  purchase  and  use  of  first- 
class  articles,  etc.,  and  to  prove  an  absence  of  negli- 
gence on  its  part  in  furnishing  or  serving  improper  or 
unfit  edibles.  The  court  in  that  case  said :  "The  prin- 
ciple which  governs  in  this  case  is  that  every  one  ought 
to  know  the  qualities,  good  or  bad,  of  the  things  which 
he  fabricates  in  the  exercise  of  the  art,  craft,  or  busi- 
ness of  which  he  makes  public  profession.  *  *  *  It 
is  easily  possible  for  the  keeper  of  such  a  place  to  know 
in  all  cases  whether  the  eggs,  milk,  and  butter  he  sells, 
or  the  articles  of  food  ke  has  made  out  of  them,  are 
fresh  and  fit  for  human  consumption.  He  is,  therefore, 
at  fault  if  these  articles  prove  to  be  vitiated  and  delete- 
rious. *  *  *  It  is  common  knowledge,  to  which  the 
keeper  of  a  public  eating  place  must  be  held,  that  food 
in  which  the  process  of  decomposition  has  begun  is 
liable  to  make  the  person  who  eats  it  ill."  Excerpts 
from  a  wide  range  of  cases  are  appended  to  the  opinion 
in  support  of  the  court's  holding. — See  129  La.  840,  56 
South.  907. 
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Whether  or  Dot  the  defendant  or  his  servants,  for 
whose  acts  the  defendant  was  responsible,  were  negli- 
gent in  failing  to  use  due  care  in  seeing  to  it  that  the 
food  served  to  the  plaintiff  in  the  defendant's  restau- 
rant or  cafe  was  not  tainted  or  unfit  for  human  con- 
consumption,  under  the  facts  and  the  tendencies  afford- 
ed by  the  evidence  in  this  case,  was,  we  think,  for  the 
jury  to  determine. 

In  reasoning  from  the  effect  produced  back  to  the 
cause  producing  it,  the  case  presents  the  simple  propo- 
sition wherein  it  is  shown  that  the  plaintiff  was  ren- 
dered sick,  and  that  his  illness  was  probably  due  to  eat- 
ing tainted  brains  cooked  and  served  to  him  by  the  de- 
fendant or  his  servants  at  the  defendant's  public  eating 
place.  As  a  natural  corollary  to  this,  the  principal  con- 
troversy is  presented  in  the  question  of  whether  or  not 
the  defendant  or  his  employees  or  servants,  for  whose 
acts  the  defendant  was  responsible,  were  negligent  in 
not  using  due  care  in  preparing  or  serving  the  food  to 
the  plaintiff  for  consumption.  The  evidence  shows  that 
the  harmful  effects  of  taking  such  food  into  the  system 
may  often  be  removed  by  proper  cooking,  and  that  be- 
fore cooking  the  taint  is  easily  detected  by  any  one,  by 
the  peculiar  attending  odor.  The  inferences  that  might 
easily  and  reasonably  be  drawn  from  this  evidence,  it 
seems  to  us,  are  that,  if  the  plaintiff  was  made  sick  from 
eating  tainted  brains,  the  defendant  or  his  servants,  for 
whose  acts  the  defendant  is  liable,  were  negligent  either 
in  not  using  due  care  in  properly  cooking  the  brains  or 
in  failing  to  discover  that  they  were  tainted  or  in  an 
unfit  and  dangerous  condition  to  cook  and  serve  to 
patrons  for  consumption;  for  it  was  established  by  the 
testimony  that  the  taint  was  easily  and  readily  detected 
by  any  one  giving  ordinary  attention  to  the  matter,  and 
a  want  or  failure  to  observe  this  duty  and  exercise  due 
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care  in  this  regard  would  constitute  that  negligence 
for  which  the  defendant  would  be  held  liable.  The  tes- 
timony offered  in  behalf  of  the  defendant,  going  to 
show  that  the  brains  were  purchased  from  a  reliable 
dealer  as  being  a  firstrclass  article,  and  were  properly 
inspected  and  were  apparently  in  good  condition,  and 
the  other  direct  and  circumstantial  evidence  having  a 
tendency  to  disprove  negligence  as  attributable  to  the 
defendant,  does  not  alter  the  situation,  as  this  testi- 
mony in  behalf  of  the  defendant  did  not  relieve  the 
conflict  in  the  evidence  produced  by  the  testimony  from 
which  a  different  inference  as  to  the  defendant's  negli- 
gence might  reasonably  be  drawn,  and  it  then  neces- 
sarily became  a  question  for  the  jury  to  determine,  from 
a  consideration  of  the  whole  evidence,  whether  they 
would  believe  the  tendencies  of  the  evidence  going  to 
establish  a  want  of  due  care,  or  negligence,  on  the  part 
of  the  defendant,  or  the  contrary  evidence  and  its  ten- 
dencies adduced  in  behalf  of  the  defendant,  to  disprove 
negligence. 

It  was  not  for  the  court  to  pass  upon  the  conflicting, 
probable  or  reasonable  inferences  to  be  drawn  from  the 
evidence,  nor  to  weigh  or  balance  one  inference  that 
could  be  so  drawn  against  another  contra  inference  de- 
duced from  other  testimony,  and  thus  determine  and 
pass  upon  these  different  and  conflicting  inferences  af- 
forded by  the  evidence  for  or  against  one  or  the  other 
of  the  parties  to  the  suit;  for  this,  under  our  system,  is 
exclusively  the  province  of  the  jury.  And  as  negligence, 
and  the  failure  to  exercise  due  care  and  ordinary  cau- 
tion, like  any  other  fact,  may  be  inferred  from  circum- 
stances, the  court  would  not  have  been  justified  in  tak- 
ing the  case  from  the  jury  unless,  as  a  matter  of  law, 
no  recovery  could  have  been  had  in  the  case  upon  any 
view  which  could  properly  have  been  taken  of  the  evi- 
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dence  and  of  the  reasonable  tendencies  afforded  by  it. 
The  rule,  as  we  have  stated  it,  on  this  proposition,  is 
settled  beyond  cavil  to  be  the  law  in  this  state  in  quite 
a  large  number  of  well-considered  opinions. — Smoot  v. 
M.  d  M.  Ry.  Co.,  67  Ala.  16;  Culver,  Adm'r,  v.  A.  M. 
Ry.  Co..  108  Ala.  330,  18  South.  827;  M.  J.  d  K.  C.  R. 
R.  Co.  V.  Bromherg,  141  Ala.  258,  37  South.  395;  B.  R., 
L.  &  l\  Co.  V.  Enslen,  144  Ala.  343,  39  South.  74;  Mc- 
Cormack  Co,  v.  Lowe,  151  Ala.  313,  44  South.  47 ;  Haden 
i\  Troy,  155  Ala.  270,  46  South.  753;  W.  U.  Telegraph 
Co.  V,  Louisell,  161  Ala.  231,  50  South.  87;  B.  R.,  L.  d 
P.  Co.  V.  Mtirphy,  2  Ala.  App.  588,  56  South.  817 ;  B.  if. , 
L.  &  P.  Co.  V.  Camp,  2  Ala.  App.  649,  57  South.  50;  So. 
Ry.  Co.  V.  Ellis,  6  Ala.  App.  441,  60  South.  407. 

As  we  view  the  evidence  and  the  tendencies  afforded 
by  it,  in  the  light  of  the  authorities,  the  court  very 
properly,  in  our  opinion,  submitted  the  question  of  the 
defendant's  negligence  to  the  jury. 

The  written  charges  given  at  the  instance  of  the 
plaintiff  are  not  presented  by  the  bill  of  exceptions,  and 
the  fact  that  they  are  set  out  in  the  record  proper  does 
not  authorize  a  review  here  of  the  rulings  by  the  court 
helow.—Choate  v.  Ala.  Great  So.  Ry.  Co.,  170  Ala.  590, 
54  South.  507;  Marsicano  v.  Phillips,  6  Ala.  App.  229, 
60  South.  553,  and  authorities  there  cited.  The  first  of 
these  charges  belongs  to  that  class,  however,  which  the 
court  may  give  or  may  refuse  without  being  put  in  er- 
ror.—6\  o/V;.  Ry.  Co.v.  Hyatt,  151  Ala.  355,  43  South. 
867.  If  the  defendant  apprehended  that  the  charge  had 
a  prejudicial  tendency  to  mislead,  he  should  have  re- 
quested an  explanatory  charge. — Kdmondson  v.  Aunis- 
ton  City  Land  Co.,  128  Ala.  589,  29  South.  596.  The 
second  and  third  charges  state  correct  propositions  of 
law  as  referred  to  the  evidence. 
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The  court  properly  refused  to  allow  questions  pro- 
pounded to  the  witnesses  calling  for  their  general 
knowledge  as  to  the  products  and  their  inspection 
bought  by  the  defendant  for  use  in  his  restaurant,  but 
not  reasonably  limited  to  the  time  or  to  the  articles  in 
question  involved  in  the  inquiry  before  the  court.  The 
proof  offered  by  this  testimony  had  no  logical  or  neces- 
sary connection  with  the  facts  in  issue,  and  the  ques- 
tions could  only  have  elicited  evidence  of  facts  too  re- 
mote to  the  issues  before  the  court  to  have  been  admis- 
sible as  having  any  proper  effect  in  establishing  or  dis- 
proving any  matter  involved  in  the  trial.  An  examina- 
tion of  the  evidence  set  out  in  the  bill  of  exceptions 
shows  that  the  court  permitted  all  questions  having 
any  logical  tendency  to  elicit  evidence  to  prove  or  dis- 
prove the  facts  in  issue,  and  we  find  no  error  in  the 
court's  rulings  on  the  evidence. 

The  rulings  assigned  and  insisted  upon  as  furnishing 
grounds  for  a  reversal  do  not  seem  to  us  to  disclose  er- 
ror, and  the  case  must  be  affirmed. 

AflSrmed. 


Crescent  News  &  Hotel  Co.  r.  Hlnes. 

Trover  and  Conversion. 

(Decided   January   23,   1913.     Rehearing   denied   February   4,   1913. 

Gl  Soutli.  9.) 

• 

1.  Trover  and  Conversion;  Recovery  by  Bailor  or  Bailee. — A  re- 
covery for  conversion  of  the  subject  matter  of  the  bailment  by 
either  the  bailor  or  the  bailee  ousts  the  other  of  his  right  of  action. 

2.  Same;  Judgment;  Payment;  Effect, — The  payment  to  the  owner 
of  property  wrongfully  taken  from  him  of  a  Judgment  in  his  favor 
of  the  value  thereof  has  the  effect  of  a  purchase  of  the  property 
by  the  defendant  in  the  judgment. 

S9CA 


Digitized  by 


Google 


610  COURT  OF  APPEALS  tVoL 

[Crescent  News  &  Hotel  Co.  v.  Hlnes.] 

3.  Same;  Title  to  Maintain;  Military  Officer. — A  contract  by  the 
commander  of  a  company  of  the  National  Guard  of  the  state  ^vlth 
a  bailee  for  the  keeping  and  delivery  for  hire  of  rifles  in  his.  pos- 
session, by  virtue  of  his  office,  is  not  invalid  because  the  state  owns 
the  rifles,  and  the  failure  of  the  bailee  to  return  the  rifles  is  a  tort 
against  the  officer. 

4.  Same. — Where  the  commander  of  a  company  of  the  National 
Guard  of  the  state  in  possession  of  rifles  delivered  them  to  defend- 
ant under  a  contract  of  bailment,  and  defendant  failed  to  return 
them,  and  was  unable  to  do  so,  the  commander  could  maintain  an 
action  for  the  conversion  without  first  settling  with  the  state  for 
his  liability  ns  the  custodian  of  the  rifles,  notwithstanding  the  state 
had  the  right  to  recover  them  wherever  and  whenever  found,  and 
the  commander  being  liable  to  the  state,  under  section  947,  Code 
1907,  for  the  safe  custody  and  return  of  the  property,  could  recover 
from  defendant  the  value  thereof,  thereby  enabling  him  to  meet 
his  liability  to  the  state. 

Appeal  from  Montgomery  City  Court. 

Heard  before  Hon.  Gaston  Gunter. 

Trover  and  conversion  by  J.  A.  Ilines  as  commander 
of  a  company  of  the  National  Guard  of  the  state,  against 
the  Crescent  News  &  Hotel  Ccmipany,  for  a  failure  to 
deliver  certain  rifles  delivered  to  its  under  a  contract 
of  bailment.  Judgment  for  plaintiff  and  defendant  ap- 
peals.   Affirmed. 

Horacb  Stringfi:lix)w,  for  appellant.  The  appellee, 
agent  or  bailee  of  the  stiite,  had  no  authority  to  sue  for 
the  value  of  the  property  until  the  state  by  demanding 
and  accepting  the  value  of  such  property  from  him  had 
elec  ted  to  relinciuish  the  same,  and,  therefore,  the  ap- 
pellant was  not  estopped  from  pleading  in  al>atement 
the  title  of  the  state,  aiul  that  plaintiff  had  never  paid 
for  the  rifles.— Sections  2240  and  7413,  Code  1907;  36 
Cyc.  10()7;  Vitn<1ivvr  v.  PoUavh,  107  Ala.  558;  Humm  r. 
FnU(i\  7  Ala.  717;  Htramhoat  Farmer  r.  MrGrair,  26 
Ahi.  718;  s.  c.  31  Ala.  614.  The  doctrine  of  estoppel 
will  not  api)ly  to  a  private  individual  where  the  public 
interests  are  concerned. — 16  (^yc.  781 ;  15  A.  &  E.  Enc. 
of  Law,  1014;  Boijctt  r.  standard  Chcm,  Co.,  146  Ala. 
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554;  Wes.  U.  v.  Young,  138  Ala.  240;  Moog  v.  Hannon, 
93  Ala.  504;  Vines  t\  Jaffe  Jew.  Co.,  1  Ala.  App.  390. 
The  complaint  showing  that  the  rifles  belonged  to  the 
state,  there  was  no  presumption  that  they  had  ceased  to 
exist,  or  that  the  state  could  not.  recover  them. — Cooper 
i\  Ga.  Pac,  92  Ala.  359;  Clements  v.  Hayes.  76  Ala. 
380;  22  A.  &  E.  Enc.  of  Law,  1243. 

Wbtl,  Stakely  &  Vardaman,  for  appellee.  Plaintiff 
was  entitled  to  recover  full  value. — 38  Cyc.  2089;  14  A. 
&  E.  Ann.  Cases,  635  and  note.  The  pleas  show  that 
plaintiff  was  the  legal  bailee  or  custodian,  and  that  the 
state  was  the  bailor,  and  it  appears  from  this  com- 
plaint, that  as  such  bailee  plaintiff  made  a  contract  of 
bailment  with  defendant,  and  that,  therefore,  defendant 
is  estopped  to  set  up  want  of  title  in  its  bailor  unless  it 
shows  that  the  bailee's  bailor  had  elected  to  proceed 
against  it  for  a  recovery  of  the  goods,  or  liad  obtained 
judgment  which  had  been  paid. — Kiddle  r.  Blah\  42 
South.  560;  Moore  i\  Berry,  19  Ala.  130;  ifyer  r.  Hearst, 
75  Ala.  390;  Hery^^ant  v.  Moore.  12  Ohio  Dec.  511;  29 
Cyc.  495.  Under  the  facts,  either  the  state  or  the  ap- 
pellee had  a  right  to  sue. — Sections  2462,  2463,  and 
2464,  Code  1907;  Hackney  r.  Perry.  44  South.  1029. 
Under  the  above  authorities,  appellant  not  claiming  any 
title  to  the  rifles,  cannot  inquire  what  appellee's  interest 
therein  is. 

WALKER,  P.  J. — The  complaint  in  this  case  con- 
tained five  counts,  one  of  which  was  in  the  Code  form 
for  conversion,  alleging  the  conversion  of  10  Springfield 
rifles.  Each  of  the  other  four  counts  alleged  the  deliv- 
ery by  the  plaintiff  to  the  defendant  of  10  Springfield 
rifles  to  be  kept  by  the  latter  for  hire  under  an  agrecv 
ment  on  its  part  to  redeliver  said  rifles  to  the  plaintiff 
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on  demand.  Two  of  these  four  counts  are  in  contract; 
the  breach  assigned  being  the  failure  of  the  defendant 
(appellant  here)  to  redeliver  the  rifles  to  the  plaintiff 
after  proper  demand  for  the  same.  The  remaining  two 
counts  claimed  damages  for  the  alleged  negligent  fail- 
ure of  the  defendant  to  redeliver  the  rifles  upon  the 
plaintiff's  demand.  The  defendant  filed  two  pleas  in 
abatement,  each  of  which  averred  that  the  rifles  referred 
to  in  the  complaint  were  issued  under  the  military  laws 
of  the  state  of  Alabama  to  the  plaintiff  as  commander 
of  the  La  Fayette  company  of  the  National  Guard; 
that  said  rifles  were  taken  from  the  possession  of  the 
defendant's  agent  by  members  of  said  National  Guard 
and  that  defendant  has  been  unable  to  recover  the  same; 
that  no  examination  or  survey  of  the  loss  of  said  rifles 
has  ever  been  made  under  the  laws  of  the  state  of  Ala- 
bama or  of  the  United  States,  and  that  no  proceeding 
has  been  instituted  against  the  plaintiff  for  or  on  ac- 
count of  said  rifles,  and  that  he  has  not  paid  for  the 
same  or  any  of  them.  One  of  the  two  pleas  further  al- 
leged that  since  the  flling  of  the  complaint  in  this  case 
the  said  La  Fayette  company  has  been  mustered  out 
under  the  laws  of  the  state  of  Alabama,  and  that  the 
plaintiff  no  longer  has  any  connection  with  the  Na- 
tional Guard  of  said  state.  The  appellant  assigns  as 
error  the  action  of  the  court  in  sustaining  demurrers 
interposed  to  these  pleas. 

As  the  complaint  in  its  different  counts  shows  liabil- 
ity of  the  defendant  to  the  plaintiff  both  in  contract 
and  in  tort,  it  is  plain  that  the  action  is  maintainable, 
unless  the  pleas  mentioned  disclose  the  existence  of  a 
special  feature  in  the  case  which  renders  unavailable  to 
the  plaintiff  the  remedies  which  ordinarily  may  be  re- 
sorted to  when  such  breaches  of  duty  occur.  We  under- 
stand the  contention  of  the  counsel  for  the  appellant 
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(the  defendant  below)  to  be  that  the  suit  must  be  treat- 
ed as  one  for  the  recovery  of  the  value  of  the  rifles  men- 
tioned; that  the  recovery  of  such  value  by  the  plaintiff 
cannot  he  permitted,  because,  by  reason  of  the  fact  that 
the  rifles  in  question  are  the  property  of  the  state  and 
are  recoverable  at  the  suit  of  the  state  in  whosoever 
hands  they  may  be  found,  such  recovery  by  the  state's 
bailee,  the  plaintiff,  who  is  without  right  to  do  any- 
thing that  will  be  effectual  to  bar  the  state's  right  to 
recover  the  property  itself,  cannot  be  given  the  effect, 
ordinarily  accorded  to  such  a  judgment  when  it  is  sat- 
isfied, of  vesting  in  the  defendant  in  the  judgment  own- 
ership of  the  thing  converted  by  him;  and  that  the  re- 
sult is  that  the  plaintiff  must  be  treated  as  without  the 
right  to  maintain  an  action  for  the  breaches  of  duty 
counted  on,  until,  by  a  settlement  by  him  with  the 
state  for  the  rifles  in  question,  he  brings  about  the  ex- 
istence of  a  state  of  facts  under  which  the  payment  of 
the  judgment  recovered  by  him  against  the  defendant 
would  have  the  effect  of  vesting  in  the  latter  the  owner- 
ship of  the  property  for  the  value  of  which  the  judg- 
ment was  recovered,  and  of  thus  affording  to  it  protec- 
tion against  the  assertion  of  title  by  the  former  owner^ 
the  state. 

The  general  rule  is  that  a  recovery  by  either  the 
bailor  or  the  bailee  for  the  conversion  of  the  subject 
of  the  bailment  will  oust  the  other  of  his  right  of  action. 
— Hare  v\  Fuller ^  7  Ala.  717;  Fairbanks  v.  Chunn,  2  Ala. 
App.  642,  56  South.  847.  It  is  also  a  general  rule  that 
the  payment  to  the  owner  of  property  wrongfully  taken 
from  him  of  a  judgment  in  his  favor  for  its  value  is 
given  the  effect  of  a  purchase  of  the  property  by  the 
defendant  in  the  judgment. — Vandiver  v.  Pollock^  107 
Ala.  547,  19  South.  180,  54  Am.  St.  Rep.  118;  White  v. 
Martin,  1  Port.  215,  26  Am.  Dec.  365.    Assuming  that 
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this  last  stated  rule  could  not  be  applied  in  this  ease  so 
as  to  make  any  judgment  recovered  by  the  plaintiff 
against  the  defendant  a  bar  to  the  state's  right  to  re- 
cover the  rifles  themselves  in  whosoever  possession 
found,  would  it  follow  from  this  that  either  of  the 
above-mentioned  pleas  discloses  a  ground  for  abating 
the  action? 

The  contention  is  not  made,  and  we  do  not  think  that 
it  could  successfully  be  made,  that  the  state's  owner- 
ship of  the  rifles,  of  which  the  plaintiff  was  the  lawful 
custodian,  rendered  invalid  the  contract  of  bailment  en- 
tered into  by  the  defendant  with  the  plaintiff,  as  al- 
leged in  some  of  the  counts  of  the  complaint,  or  pre- 
vented the  defaults  of  the  defendant  averred  in  other 
counts  from  amounting  to  a  tort  as  against  the  plain- 
tiff. 

The  plaintiff  had  such  a  rightful  possession  or  special 
property  in  the  subject  of  the  contract  or  of  the  tort 
alleged  that  the  defendant's  alleged  breach  of  duty  to 
him,  whether  of  the  one  kind  or  the  other,  gave  rise  to 
a  right  of  action  in  the  plaintiff.  Assuming  that  the 
fact  of  the  state's  ownership  of  the  rifles  would  affect 
the  amount  of  damages  recoverable  by  the  plaintiff  in  a 
suit  asserting  such  rights  of  action,  yet  there  does  not 
occur  to  us  any  valid  reason  for  affirming  that  to  that 
fact  should  be  accorded  the  effect  of  postponing  the  ac- 
crual to  the  plaintiff  of  the  right  to  maintain  a  suit 
based  upon  the  breaches  of  duty  alleged,  until,  by  a  set- 
tlement with  the  state  of  his  liability,  as  the  legal  cus- 
todian of  the  rifles,  he  had  acquired  the  right  to  recover 
of  the  defendant  such  damages  as  would  have  been  re- 
coverable if  the  rifles  had  been  private  property.  The 
breach  of  contract  or  the  tortious  conduct  alleged  gave 
rise  to  a  right  of  action  in  the  plaintiff,  whether  or  not 
the  public  nature  of  the  property  in  reference  to  which 
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the  defendant  was  charged  with  breaches  of  duty  owing 
to  the  plaintiff  would  have  such  a  bearing  on  the  ques- 
tion of  the  measure  of  the  damages  recoverable  in  the 
case  as  to  prevent  an  award  to  the  plaintiff  of  the  value 
of  that  property  as  damages  to  which  he  was  entitled. 
The  existence  of  such  rights  of  action  entitle  the  plain- 
tiff to  maintain  the  suit,  even  though  the  averments  of 
the  pleas  are  regarded  as  showing  that  he  is  entitled 
to  recover  no  more  than  nominal  damages.  His  right 
to  maintain  the  action  is  not  dependent  upon  his  hav- 
ing the  right  to  recover  therein  the  value  of  the  rifles. 
In  other  words,  conceding  that  the  state  of  facts  set 
up  in  the  two  pleas  had  an  effect  upon  the  right  accru- 
ing to  the  plaintiff  from  the  breaches  of  duty  counted 
on,  that  effect  was,  not  to  prevent  or  postpone  the  ac- 
crual to  him  of  any  right  of  action  at  all  for  such 
breaches  of  duty,  but  to  limit  the  amount  of  damages 
recoverable  by  him  of  the  defendant.  Neither  of  those 
pleas  showed  that  the  plaintiff  was  not  entitled  to  main- 
tain the  suit  at  the  time  it  was  instituted.  As  the 
record  does  not  show  that  the  matters  averred  in  those 
pleas  were  sought  to  be  availed  of  by  the  defendant  for 
any  other  purpose  than  the  abatement  of  the  suit,  and 
as  they  were  not  entitled  to  be  given  that  effect,  the  ac- 
tion of  the  court  in  sustaining  the  demurrers  to  those 
pleas  did  not  wrongfully  deprive  the  defendant  of  any 
benefit  to  which  it  may  have  been  entitled  in  the  suit 
by  reason  of  the  existence  of  either  of  the  states  of  fact 
averred  in  the  pleas. 

We  are  not  to  be  understood  a«  deciding  or  intimat- 
ing that  the  averments  of  either  of  the  pleas  showed  a 
lack  of  right  in  the  plaintiff  to  recover  of  the  defend- 
ant the  value  of  the  rifles.  Those  pleas  do  not  show  the 
existence  of  any  excuse  at  all  for  the  defendant's  fail- 
ure to  return  them  to  the  plaintiff.    For  anything  that 
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is  averred,  it  may  have  been  altogether  at  fault  in  part- 
ing with  the  possession  of  them.  Its  inability  to  recover 
the  rifles  is  averred,  and  it  is  not  suggested  that  there 
is  any  actual  possibility  of  the  state's  ever  lieing  able 
to  recover  them  or  that  they  are  even  still  in  existence, 
or  that  they  have  not,  to  the  knowledge  of  the  defend- 
ant, been  destroyed.  In  view  of  such  a  state  of  facts, 
to  say  the  least,  it  is  not  plain  that  the  fact  of  the  exist- 
ence of  the  bare  legal  right  in  the  state  to  recover  the 
property  so  long  as  it  may  be  found  is  entitled  to  be 
given  the  effect  of  depriving  the  plaintiff,  who  is  liable 
to  the  state  for  the  safe  custody  and  return  of  it  (Code, 
§  947),  of  the  right,  as  against  the  wrongdoer  who  is 
chargeable  with  responsibility  for  its  disappearance,  to 
recover  the  value  of  it,  and  thereby  be  enabled  to  meet 
his  liability  to  the  state. — Mechem  on  Public  Officers, 
§  891. 
Affirmed. 


Banks,  et  al.  v.  Windham. 

Trover  and  Conversion. 

(Decided  May  1,  1913.     G2  South.  297.) 

1.  Trover  and  Conversion;  What  Constitutes. — Although  the  de- 
fendant had  a  landlord's  lien  upon  the  property  which  the  plaintiff 
conditionally  sold  to  a  subsequent  lessee,  who  had  agreed  to  pay 
plaintiff's  debt  to  defendant,  defendant  would  not  have  the  right  to 
take  ix)8sessiou  of  and  sell  the  property  over  plain tifTs  objection, 
without  the  aid  of  legal  process,  and  their  act  in  so  doing  was  an 
act  of  conversion,  and  the  right  to  a  landlord's  lien  cannot  be 
shown  in  mitigation  of  damages. 

2.  Same;  Persons  Liable. — Where,  in  attempting  to  enforce  a 
landlord's  lien,  some  of  the  defendants  converted  plaintiff's  prop- 
erty, and  all  of  the  defendants  shared  in  the  proceeds  in  applylnf^ 
it  to  the  claim  for  rent,  all  are  guilty  of  a  conversion. 
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3.  Landlord  and  Tenant;  Lien;  Enforcement. — 'Under  sections 
4747,  4748,  Code  1907,  a  landlord  cannot  take  possession  of  the 
property  on  which  he  has  a  lien,  without  legal  process. 

4.  Appeal  and  Error;  Review;  Harmless  Error, — Where  plaintiff 
was  entitled  to  the  general  affirmative  charge,  other  rulings  com- 
plained of,  even  if  error  would  not  be  prejudicial  to  the  defendant. 

Appbal  from  Walker  Circuit  Court. 

Heard  before  Hon.  J.  J.  Curtis. 

Trespass  and  trover  by  Sallie  E.  Windham  against 
John  T.  Banks  and  others.  Judgment  for  plaintiff  and 
defendant  appeals.    Affirmed. 

Bankhead  &  Bankhbad,  and  A.  F.  Fite^  for  appel- 
lant. Where  time  of  conversion  is  alleged  in  an  action 
of  trover  it  must  be  proven  as  alleged. — Williams  v,  Mc- 
Kissack,  27  South.  922.  A  mere  right  to  charge  prop- 
erty with  a  lien  will  not  support  an  action  of  trover. — 
Vorhett  v.  Reynolds,  68  Ala.  378;  5  Mayf.  928.  Appel- 
lants were,  therefore,  entitled  to  the  affirmative  charge. 
Plaintiff  w^as  not  entitled  to  recover  under  the  second 
count  or  third  count,  because  there  was  no  evidence  of- 
fered in  support  thereof,  and  could  not  recover  under 
the  fourth  count  because  it  was  withdrawn. — Terry  v. 
Williams,  148  Ala.  471 ;  Orisham  v.  Bo&man,  111  Ala. 
192.  Counsel  discuss  the  errors  assigned  as  to  the  evi- 
dence, but  without  citation  of  authority. 

M.  D.  McCoLLOM^  R.  A.  Coonbr,  and  Stbinbb^  Crum 
&  Weil,  for  appellee.  A  witness,  though  not  an  expert, 
may  give  his  opinion  as  to  the  market  value  of  the  prop- 
erty.— Chandler  v.  Higgins,  156  Ala.  511;  Ala.  Co.  v. 
Turner,  145  Ala.  639.  The  date  of  the  conversion  was 
laid  under  a  videlicit,  and  did  not  have  to  be  strictly 
proven.  In  actions  of  this  character  a  recovery  may  be 
had  as  to  all  or  any  of  the  defendants. — Hackney  v. 
Perry,  152  Ala.  636.     It  appeared  that  all  of  defend- 
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ants  participated  in  the  proceeds  of  the  conversion 
and,  therefore,  all  are  liable.  The  evidence  showed  an 
immediate  right  of  possession  in  plaintifif,  and  she  was 
therefore  entitled  to  maintain  the  action. — Snoic  v. 
Young,  109  Ala.  528;  Davis  v.  Yoimg,  20  Ala.  151.  The 
evidence  authorized  a  recovery  for  money  had  and  re- 
ceived.—IVarrf  V.  Hood,  124  Ala.  670.  Plaintiff  was 
entitled  to  the  afifirmative  charge,  and  any  errors  were 
without  injury. — Boiling  t\  Railroad  Company,  128 
Ala.  550 ;  Tippett  v,  Gandy,  162  Ala.  374. 

PELHAM,  J. — The  complaint  filed  in  the  circuit 
court  by  the  appellee  originally  contained  four  counts, 
but  the  third  count  was  withdrawn,  and  the  trial  was 
had  on  count  1,  which  is  in  trespass  for  taking  the  per- 
sonal property  described  therein,  on  count  2,  which  is 
for  conversion  of  the  same  property,  and  on  count  4, 
"for  money  on,  to-wit,  the  28th  day  of  March,  1910,  se- 
cured by  defendants  to  the  use  of  plaintifif."  To  each 
of  these  counts  the  defendants  separately  filed  a  plea  of 
"not  guilty."  The  record  shows  that  the  trial  was  had 
to  conclusion  by  all  the  parties  without  objection  on  the 
general  issue,  and  that  but  one  cause  of  action  was 
sought  to  be  maintained  and  the  right  to  a  recovery  con- 
tested on  substantially  but  one  theory  of  defense,  and 
only  the  one  question  litigated.  The  evidence  showed 
that  the  plaintiff  had  been  operating  a  hotel  as  the 
tenant  of  the  defendants,  w^ho  owned  the  property,  and 
that  the  tenancy  had  been  determined,  and  that  the 
plaintifif  had  vacated  the  property  and  sold  the  furni- 
ture, etc.,  owned  by  her  and  which  was  used  in  connec- 
tion with  running  the  hotel  to  one  Barnard,  who  suc- 
ceeded the  plaintifif  in  the  possession  of  the  premises, 
as  the  tenant  of  the  defendants.  At  the  time  the  plain- 
tifif vacated  the  hotel  and  Barnard  took  possession,  the 
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plaintiflf  owed  the  defendants  f300  rent,  and,  in  the 
trade  between  plaintiff  and  Barnard,  Barnard  bought 
the  furniture  from  the  plaintiflf  under  a  contract  of 
conditional  sale  by  which  the  title  to  the  furniture  was 
reserved  in  the  plaintiflf;  Barnard  giving  his  notes  pay- 
able to  defendants  for  this  $300  balance  due  for  rent. 
It  is  the  contention  of  the  plaintiflf  that  the  f300  due 
from  her  to  defendants  for  rent  was  assumed  by  Bar- 
nard and  the  amount  deducted  by  her  from  the  pur- 
chase price  of  the  furniture  sold  by  her  to  Barnard, 
and  that  the  defendants  accepted  Barnard's  notes  for 
the  amount  and  released  and  discharged  all  claims 
against  her  and  any  lien  held  by  them  on  the  furniture 
sold  by  her  to  Barnard  on  account  of  the  said  balance 
due  for  rent.  There  was  evidence  introduced  on  the 
trial  by  the  plaintiflf  to  support  this  contention  on  her 
part.  There  was  also  evidence  to  support  the  conten- 
tion of  the  defendants  to  the  eflfect  that  the  notes  were 
given  by  Barnard  to  the  defendants  with  the  under- 
standing between  all  of  the  parties  that  the  lien  held  by 
the  defendants  as  landlords  on  the  furniture  for  the 
$300  unpaid  rent  due  from  the  plaintiflf  w'as  not  to  be 
disturbed  or  released,  but  that  the  furniture  "was  to 
stand  for"  the  said  rent  claim  of  $300;  the  defendants 
only  accepting  the  notes  of  Barnard  under  such  a  condi- 
tion and  understanding  with  all  of  the  parties.  Bar- 
nard having  failed  to  pay  the  rent  due  by  him  as  a 
tenant  of  the  defendants  in  the  hotel  property,  and  also 
having  failed  to  pay  the  said  $300  for  which  he  had 
given  his  notes,  the  defendants  took  possession  of  the 
furniture  (with  the  consent  of  Barnard)  and  sold  it, 
against  the  objection  and  protest  of  the  plaintiflf,  who 
claimed  that  she  had  the  legal  right  and  title  to  it,  and 
right  to  possession  under  the  conditional  sale  made  with 
Barnard   reserving   title   in    herself;    Barnard   having 
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Diade  default  in  payment  of  the  installments  provided 
for  in  the  conditional  sale  to  him. 

It  does  not  appear  that  the  defendants  took  posses- 
sion and  sold  the  furniture  under  any  legal  process, 
but  that  it  was  sold  for  them,  and  at  their  instance  and 
request,  at  public  outcry  by  an  auctioneer  in  the  due 
course  of  his  business;  the  proceeds  from  the  sale  being 
applied  by  the  defendants  to  the  extinguishment,  so  far 
as  it  would  go,  of  the  claim  for  rent  due  to  them  as 
landlords,  part,  if  not  all,  of  it  being  applied  as  a  credit 
on  the  notes  for  $300  given  by  Barnard  under  the  cir- 
cumstances above  referred  to.  After  the  defendants 
had  taken  possession  of  the  furniture  and  sold  it,  the 
plaintiff  brought  this  suit  against  them  and  recovered 
the  judgment  from  which  this  appeal  is  prosecuted. 

It  seems  to  us  that  under  the  undisputed  evidence  the 
plaintiff  was  entitled  to  the  general  charge  against  the 
defendants  for  a  conversion  of  the  property  (furniture, 
etc.),  for  even  though  it  be  conceded,  as  claimed  by 
defendants,  that  at  the  time  plaintiff  sold  to  Barnard 
and  retained  the  title  in  herself  she  agreed  that  the 
furniture  should  still  remain  liable  to  the  landlord's 
claim  and  lien  for  rent  due  by  her,  and  that  the  land- 
lords did  not  release  her  from  the  payment  of  this  debt 
when  they  accepted  the  notes  from  Barnard,  still  the 
defendants,  although  they  might  have  a  valid  debt 
against  the  plaintiff  and  a  lien  on  the  furniture  for  un- 
paid rent,  would  not  have  the  right  against  plaintiff's 
objection  and  without  her  consent  to  take  possession  of 
the  property  without  the  aid  of  legal  process,  sell  it,  and 
apply  the  proceeds  on  the  rent  debt.  Such  unauthor- 
ized acts  would  be  a  conversion  of  the  property,  not- 
withstanding the  defendants  might  have  had  a  land- 
lord's lien  and  the  right  to  enforce  it  by  due  process  of 
law  under  the  provisions  of  the  statutes  in  such  cases 
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made  and  provided.  It  could  not  even  be  pleaded  in 
mitigation  of  such  a  wrongful  taking  that  the  property 
brought  its  fair  market  value  and  that  the  proceeds  of 
sale  were  applied  to  the  payment  of  the  debt. — Hundley , 
et  al  V.  Chadick,  109  Ala.  575,  19  South.  845. 

The  evidence  was  without  conflict  that,  when  the 
plaintiff  made  a  conditional  sale  of  the  furniture  to 
Barnard,  she  retained  the  title  and  the  right  to  posses- 
sion upon  default  in  the  payments,  and  that  Barnard 
had  made  default  in  the  payments  entitling  the  plaintiff 
to  the  immediate  possession,  as  she  was  not  divested  of 
the  title  until  the  purchase  price  had  been  paid  {Bron- 
rson  v.  Russell,  142  Ala.  360,  37  South.  672),  and  even 
if  the  defendants  had  not  released  the  plaintiff  from 
the  debt,  but  had  a  valid  claim  against  her  for  the  rent 
and  a  lien  on  the  property,  they  could  not  rightfully 
seize  and  sell  the  property  on  their  own  motion  or  by 
the  consent  of  Barnard  without  due  process  of  law, 
but,  to  enforce  their  rights,  must  have  proceeded  under 
the  statute  to  enforce  their  landlord's  lien. — Code,  §§ 
4747,  4748. 

The  plaintiff  being  entitled  to  the  general  charge  on 
the  undisputed  evidence  on  the  only  question  litigated, 
other  rulings  complained  of,  even  if  error,  would  be 
without  injury. — Bowling ,  et  al.  v.  M.  &  M.  Ry.  Co., 
128  Ala.  550,  29  S^uth.  584;  Tippett  v.  Oandy,  162  Ala. 
374,  50  South.  331 ;  So.  Ry.  Co.  v.  Cortner,  et  al.,  3  Ala. 
App.  400,  38  South.  84. 

The  appellants'  contention  that  all  of  the  defendants 
were  not  shown  to  have  been  participants  in  the  wrong 
complained  of  or  connected  with  it  so  as  to  make  them 
liable  is  not  well  taken.  The  evidence  sufficiently  con- 
nects each  and  all  of  them  with  the  transaction  com- 
plained of,  and  shows,  besides,  without  conflict  and  by 
the  evidence  of  one  of  the  defendants,  that  the  defend- 
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ants  received  and  applied  the  proceeds  from  the  sale  of 
the  furniture  on  their  claim  for  rent. 

For  the  reasons  given,  the  judgment  appealed  from 
must  be  affirmed. 

Affirmed. 


Stamps  t\  Thomas. 

Trover  and  Conversion. 

(Decidod  April   17,   1913.     02  South.  314.) 

1.  Afunal  and  Error;  Harmletoi  Error:  Pleading. — Where  the  ac- 
tion was  trover,  and  issue  is  joined  under  plea  of  not  guilty,  any 
error  in  striking:  certain  sjiecial  pleas  and  sustaining  demurrers  to 
others,  was  harmless,  for  in  trover,  the  general  issue  i)uts  in  issue 
every    matter    which    might    be    pleaded    in    bar,    excejit   a    release. 

2.  ^ainc;  Eriflvncc. — Although  tlie  question  called  for  a  conclu- 
sion as  to  a  demand,  the  answer  was  followed  by  a  statement  of 
facts  which  showed  a  demand,  curing  any  error  in  admitting  the 
(piestiim  and  the  answer  stating  a  conclusion. 

3.  ^nmr:  PJ.r(vptUtns :  yrccssitif. — Where  the  record  is  silent  as 
to  an  exception  to  a  ruling  of  the  court  on  the  admission  of  evidence, 
error  as  to  that  ruling  is  not  presented  for  review. 

4.  Trial:  Rarittion  o/  Eridrncc:  Objrrtion. — Where  the  action 
was  for  the  conversion  of  an  undivided  half  interest  in  tools,  and 
evidence  had  been  introduced  showing  that  a  renting  of  the  tools 
was  in  fact  of  the  entire  interest,  and  the  defendant  had  staled 
that  the  renting  covered  oi'ly  a  one-half  interest  therein,  it  was  not 
error  to  permit  the  defendant  to  lie  asked  as  to  the  amount  of  rent 
he  was  to  get,  where  only  a  general  objection  was  made. 

5.  Same;  Motion  to  Direct  Verdict:  Question  Presented. — Wiiere 
the  action  was  by  the  owner  of  an  undivided  Interest  in  chattels 
against  the  co-owner,  in  conversion,  the  right  to  maintain  the  action 
against  the  co-owner  is  not  raised  by  a  motion  to  direct  a  verdict 
for  the  co-owner  where  there  is  some  evidence  of  a  conversion  by 
him  before  he  acquired  any  right  to  the  i)roperty. 

ii.  Witnesses:  Eraniination :  Scope. — Where  a  witness  had  stattnl 
on  cross  examination  that  defendant  had  offered  to  divide  the  chat- 
tels before  the  suit  was  lirought.  It  was  proper  to  ask  in  rebuttal 
if  <lefendant  had  offered  to  turn  over  the  chattels,  as  explanatory 
of  his  statement  made  on  cross. 

7.  Eridencc;  Value. — A  statement  made  by  defendant  as  to  the 
value  of  a  set  of  tools  Is  admissible  as  an  admission  In  an  action 
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against  bim  for  the  conversion  of  a  half  interest  in  them,  as  the 
value  of  the  whole  is  evidence  as  to  the  value  of  the  interest. 

8.  Tenancy  in  Common;  Trover;  Demand. — Where  one  Joint  own- 
er of  chattels  takes  possession  of  them  without  the  consent  of  the 
co-owner  and  assumes  exclusive  dominion  over  them,  a  demand 
for  the  proi)erty  is  not  a  prereciuisite  to  an  action  for  their  conver- 
sion. 

9.  Same;  Oiniership;  Right  of  Action. — ^The  owner  of  an  undivided 
half  interest  In  the  chattels  may  bring  trover  for  the  conversion  of 
his  Interests  therein. 

10.  Trover  and  Conversion;  Value;  Necessity. — The  fact  that  there 
was  no  proof  of  the  value  of  the  converted  property,  would  not  au- 
thorize the  court  to  direct  a  verdict  for  defendant  in  an  action  of 
trover,  as  the  plaintiff  is  entitled  to  nominal  damages  without 
proof  of  value. 

Api»EAr.  from  Bibb  Circuit  Court. 

Heard  before  Hon.  B.  il.  Miij^kr. 

Trover  by  AV.  A.  Thomas  against  E.  ^I.  Stamps  for 
tlie  conversion  of  a  half  interest  in  a  lot  of  blacksmith 
tools.  Juil}>inent  for  plaintiflf  and  defendant  appeals. 
Affirmed. 

Ji:r():me  T.  Frixiai,  and  \V.  H.  Wright,  for  appel- 
lant. The  court  erred  in  sustainin^^:  demurrers  to  the 
si)ecial  pleas. — Cotton  r.  Ward,  45  Ala.  359;  Sec.  5331, 
Code  1907.  The  «2:eneral  issue  puts  the  buixien  on  the 
jdaintiff  to  prove  everything  necessary  to  make  out  his 
case,  but  does  not  put  in  issue  a  fact  the  burden  of 
proving  which  is  on  defendant. — l^carbrouf/h  r.  Black- 
mon\  KKS  Ala.  65().  As  to  the  eiToneous  action  on  the 
[)lea  see  also  Prrmlntrr  r.  KeUij,  18  Ala.  716.  Ques- 
tions and  answers  calling  for  and  stating  a  conclusion 
are  never  aduiissible. — Brnrrr  r.  HV/Z-vo;/,  71  Ala.  299. 
The  i)ossession  of  one  is  the  possession  of  both,  and  the 
court  was  in  error  in  permitting  it  to  l)e  shown  that 
defendant  offered  to  deliver  the  tools  to  the  plaintiff. — 
Wniianis  i\  Xolan,  34  Ala.  167;  Permhiter  v.  Kcllij, 
Hupra.  The  statement  by  defendant  as  to  the  value  of 
the  tools  was  impropei'ly  admitted  as  the  reasonable 
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market  value  could  uot  be  established  that  way. — L.  dc 
N.  V.  Perkins,  165  Ala.  471 ;  Ross  v.  Poole,  57  Ala.  60 ; 
Bank  v.  Borland,  5  Ala.  531;  Greenl.  sec.  98;  Sedgwick 
586;  Bailey  v.  The  State,  107  Ala.  151;  Walker  v.  The 
State,  8  South.  144.  The  court  was  in  eror  in  permit- 
ting it  to  be  shown  how  much  rent  was  to  be  received. 
— Sanders  v.  Knox,  57  Ala.  83;  Bufford  v.  Little,  48 
South.  697.  The  court  should  have  directed  a  verdict 
for  defendant  for  failure  of  a  demand. — L.  d  N.  v,  Hu^f- 
man,  141  Ala.  671 ;  Williams  v.  Nolan,  supra.  The  de- 
fendant was  entitled  to  a  direction  of  a  verdict  because 
of  the  failure  to  prove  the  time  as  alleged. — Simpson 
v\  Talbot,  25  Ala.  469;  Williams  v.  McKissack,  125  Ala. 
544;  Jf.  J.  &  K,  C.  v.  Bay  Shore  L.  Co.,  48  South.  377; 
Plott  V.  Robinson,  39  South.  791;  C.  R.  &  B.  Co.  v. 
Lampley,  76  Ala.  357.  One  joint  tenant  cannot  main- 
tain trover  against  his  co-tenant. — Allen  v.  Harper,  26 
Ala.  686;  Autrey  v.  Frieze,  59  Ala.  587;  Garrett  v. 
Sewell,  95  Ala.  458;  Moore  v.  Walker,  124  Ala.  201,  and 
authorities  supra. 

Lavendkr  &  Thompson,  and  H.  P.  White,  for  appel- 
lee. An  appeal  is  taken  when  the  bond  is  filed. — Martin 
Mack.  Wks.  V.  Miller,  32  South.  305.  This  case  should 
be  dismissed  for  a  failure  to  file  transcript  within  the 
time  required. — Porter  v.  Martin,  139  Ala.  318;  So.  Ry. 
t\  Abraham  Bros.,  161  Ala.  317.  In  trover  a  joinder 
of  issue  on  the  plea  of  not  guilty  puts  every  matter  in 
issue  that  might  be  pleaded  except  a  release,  and  there 
was  no  error  in  sustaining  demurrer  to  the  plea  or  in 
striking  certain  other  pleas. — Barrett  v.  City  of  Mobile, 
129  Ala.  179;  Ryan  v.  Young,  147  Ala.  660.  Having 
stated  the  facts  explanatory  of  his  answer  that  he  made 
a  demand  for  the  tools,  error  was  cured  as  the  facts 
supported  the  conclusions  stated. — Com^pton  v.  Smith, 
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120  Ala.  233;  Holman  v.  Clark,  148  Ala.  286;  Gould  v. 
Gates  Ghair  Co.,  147  Ala.  629 ;  Forbes  v.  Davidson,  147 
Ala.  702.  The  admission  as  to  the  value  of  the  tools 
made  by  defendant  was  admissible  against  him,  since 
testimony  as  to  the  value  of  the  whole  was  testimony 
as  to  the  value  of  a  part. — Massey  v.  Fain,  55  South. 
i)36;  Zimmern  Mfg.  Go,  v.  Dunn,  151  Ala.  436;  177  U. 
S.  240.  The  amount  of  the  rent  to  be  paid  was  admis- 
sible.— So.  Ry.  V.  Ilobhs,  151  Ala.  335;  Smiley  v.  Hooper, 
147  Ala,  646;  Clay  v.  Sullivan,  156  Ala.  392.  The  ob- 
jection was  jreneral. — liufford  v.  Little,  48  South.  698. 
The  failure  of  defendant  to  produce  the  evidence  of  his 
[laper  title  after  demand  raised  a  strong  presumption  of 
the  invalidity  of  his  claim. — Kyle  v.  Slaughter,  158  Ala. 
109.  No  demand  was  necessary. — Jesse  French  v.  John- 
son, 142  Ala.  419;  Time  was  laid  under  a  videlicit,  and 
was  proven  with  sufficient  nearness. — Manchester  F.  I. 
Co.  V.  Fichlcman,  118  Ala.  329;  Greenl.  sec.  60.  One 
joint  owner  may  maintain  trover  against  his  co-owner 
for  the  conversion  of  his  interest  in  the  chattels. — Mar- 
loue  V.  Rogers,  14  South.  790;  Russell  v.  Russell,  62 
Ala.  48;  Allen  t\  Harper,  26  Ala.  686;  Broicn  v.  Floyd, 
50  South.  995;  Moore  v.  Walker,  26  South.  984;  11  Enc. 
P.  &  P.  766.  Plaintiff  was  entitled  to  nominal  damages 
at  least,  although  he  proved  no  value. — Massey  i;.  Fain, 
supra:  Torrcy  v.  Ilumey,  113  Ala.  496;  168  U.  S.  711. 

WALKEK,  P.  J. — The  appellant  cannot  complain  of 
the  action  of  the  court  in  striking  his  second  plea  and 
in  sustaining  demurrers  to  his  third  plea,  as  under  the 
plea  of  the  general  issue,  upon  which  issue  was  joined, 
he  had  the  benefit  of  the  matters  of  defense  set  up  in 
those  pleas.  "In  trover,  not  guilty  puts  in  issue  every 
matter  which  might  be  pleaded  in  bar,  except  a  release.'- 
—Ryan,  et  al.  v.  Young,  147  Ala.  660,  41  South.  954; 
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Barrett  v.  City  of  Mobile,  129  Ala.  179;  39  South.  36, 
87  Am.  St.  Rep.  54. 

If  the  question  asked  the  plaintiff  as  to  his  making 
a  demand  on  the  defendant  for  the  property  alleged 
to  have  been  converted  could  be  regarded  as  subject  to 
objection  on  the  ground  that  it  called,  not  for  a  state- 
ment of  fact,  but  for  a  mere  opinion  or  conclusion  of 
the  witness  (Barron  v.  Mobile  &  Ohio  R.  Co.,  2  Ala. 
App.  555,  56  South.  862;  SJiafer  v.  Hausman,  139  Ala. 
237,  35  South.  691;  Rosenfield  v.  Case,  87  Mich.  295, 
49  N  .W.  630),  still  it  is  made  plain  by  the  record  that 
the  defendant  suffered  no  injury  as  the  result  of  the 
overruling  of  his  objection  to  the  question,  as  the  wit- 
ness' answer  to  it  was  followed  by  his  detailed  state- 
ment of  what  he  did  in  that  connection,  such  statement 
showing  the  performance  of  acts  unquestionably  con- 
stituting the  making  of  demands  upon  the  defendant 
to  permit  the  plaintiff  to  share  in  the  possession  of  the 
property. 

On  the  cross-examination  of  the  plaintiff  the  fact 
was  elicited  that,  before  the  suit  was  brought,  the  de- 
fendant wanted  or  proposed  to  divide  the  lot  of  tools 
the  conversion  of  an  undivided  half  interest  in  which 
the  plaintiff  alleged.  It  was  not  improper  to  permit 
the  plaintiff  to  be  asked  on  his  examination  in  rebuttal 
if  the  defendant  had  offered  to  give  him  the  tools.  The 
question  called  for  evidence  explanatory  of  the  above- 
mentioned  occurrence  brought  out  on  the  cross-examina- 
tion, the  answer  to  it  going  to  show  that  the  defendant's 
expressed  desire  for  a  division  of  the  tools  had  not 
resulted  in  his  offering  any  of  them  to  the  plaintiff, 
and  was  not  inconsistent  with  an  exclusion  of  the  plain- 
tiff from  the  possession  until  a  division  on  terms  sug- 
gested by  the  defendant  might  be  agreed  on.  The  ques- 
tion was  permissible  in  the  examination  in  rebuttal. 
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A  statement  as  to  the  value  of  the  property  alleged  to 
have  beeu  converted,  made  by  the  defendant  when  testi- 
fying in  a  former  trial  of  the  ease,  was  provable  against 
him  as  an  admission  of  a  fact  pertinent  to  an  issue  to 
be  passed  on. — Massey  v,  Fain^  1  Ala.  App.  424,  55 
South.  936.  It  is  argued  that  evidence  of  the  statement 
then  made  by  the  defendant  should  have  been  excluded 
l)ecause  that  statement  was  as  to  the  value  of  the  lot  of 
tools  as  the  subject  of  a  sole  ownership,  while  the  only 
inquiry  as  to  value  which  is  pertinent  in  this  case  is  as 
to  the  value  of  the  undivided  half  interest  in  that  lot  of 
tools  which  was  alleged  by  the  plaintiff  to  have  been 
converted.  This  argument  assumes  that  proof  of  the 
value  of  a  thing  can  shed  no  light  in  an  inquiry  as  to 
what  a  half  interest  in  it  is  worth.  The  assumption  is 
unwarranted.  It  is  not  doubted  that  the  ascertained 
value  of  a  thing  is  one  of  the  data  properly  to  be  con- 
sidered in  reaching  a  conclusion  as  to  the  value  of  a 
lialf  interest  in  it. — Zimmerman  v.  Dunn,  151  Ala.  435, 
44  KSouth.  533;  The  Albert  Dumoifi,  177  \\  S.  255,  20 
Sup.  Ct.  595,  44  L.  Ed.  751;  38  Cyc.  2083. 

The  action  of  the  court  in  sustaining  an  objection 
to  a  question  asked  the  witness  Jones  on  his  cross-exam- 
ination in  reference  to  the  money  paid  to  him  by  Findlay 
is  not  presented  for  review,  as  the  record  does  not 
show  that  any  exception  to  that  ruling  was  reserved. 

It  cannot  be  said  that  the  evidence  called  for  by  the 
question  asked  the  defendant  on  his  cross-examination 
in  reference  to  the  amount  of  rent  he  was  to  get  was  so 
palpably  illegal  and  irrelevant  as  to  render  the  trial 
court  chargeable  with  error  for  overruling  the  general 
objection  made  to  the  question.  "A  general  objection, 
^because  the  same  was  illegal,  irrelevant,  and  incompe- 
tent,' cannot  be  sustained,  unless  the  evidence  is  mani- 
festly illegal  and  irrelevant,  and  apparently  incapable 
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of  being  rendered  admissible  in  connection  with  other 
evidence."— /JM/forcZ  v.  Little,  159  Ala,  300,  48  South. 
697;  Sanders  v.  KnoXy  57  Ala.  83.  The  question  ob- 
jected to  immediately  followed  a  statement  by  the  wit- 
ness as  to  his  renting  the  shop  and  his  half  interest  in 
the  tools  to  one  Myles.  Evidence  had  already  been  in- 
troduced tending  to  prove  that  prior  to  the  renting 
spoken  of  by  the  witness  he  had  excluded  the  plaintiff 
from  any  participation  in  the  possession  and  use  of  the 
tools  and  had  been  using  them  himself  in  the  blacksmith 
business  he  was  carrying  on.  If  it  had  been  a  fact,  as 
it  might  have  been,  that  the  defendant  rented  the  shop 
and  the  tools  separately,  a  responsive  answer  to  the 
questi<m  would  have  disclosed  the  amount  to  be  paid 
him  as  rent  for  the  latter.  If  that  had  been  such  a  sum 
as,  in  the  light  of  evidence  already  adduced  as  to  the 
rental  value  of  a  half  interest  in  the  tools,  would  indi- 
cate that  the  defendant  was  to  get  compensation  for  an 
exclusive  use  of  them,  not  merely  the  rental  value  of  a 
half  interest  in  them,  the  answer  to  the  question  might 
have  had  a  tendency  to  weaken  the  effect  of  the  wit- 
ness's claim  that  he  was  not  exercising  dominion  over 
the  property  in  question  as  the  sole  owner  of  it.  In 
view  of  the  connection  in  which  the  question  was  asked, 
in  the  absence  of  any  specific  objection  to  it,  it  might 
well  have  been  regarded  by  the  court  as  within  the  limits 
of  a  party's  right  to  test  by  cross-examination  the  accu- 
racy and  fairness  of  a  statement  made  by  his  adversary. 
It  is  not  deemed  worth  while  to  say  more  of  the  other 
rulings  on  objections  to  evidence  which  are  briefly  com- 
plained of  by  the  counsel  for  the  appellant  than  that  no 
prejudicial  error  is  found  in  either  of  them. 

The  following  statement  will  indicate  the  views  of 
the  court  in  reference  to  the  grounds  upon  which  it  is 
claimed  in  the  argument  of  the  counsel  for  the  appel- 
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lant  that  the  court  erred  in  refusing  to  give  the  general 
aflfirmative  charge  asked  in  his  behalf:  (1)  As  to  the 
alleged  failure  of  the  evidence  to  show  that  the  plaintiff 
had  made  a  demand  on  the  defendant  before  the  suit 
was  brought,  it  is  to  be  said  in  the  first  place  that  the 
aspect  of  the  evidence  tending  to  prove  that  the  defend- 
ant took  possession  of  the  property  without  the  plain- 
tiff's consent  and  assumed  exclusive  dominion  over  it, 
denying  the  right  of  the  plaintiff  to  participate  in  the 
possession  of  it,  supported  the  averment  of  a  conversion 
made  in  the  complaint,  though  there  was  an  absence  of 
evidence  of  a  demand  having  been  made  by  the  plaintiff 
— a  demand  before  bringing  suit  not  being  required  in 
the  case  of  a  conversion  committed  in  that  manner 
{Jesse  French  Piano  &  Organ  Co.  v.  Johnson,  et  al., 
142  Ala.  419,  37  South.  924;  Bouticell,  et  al  v.  Parker  & 
Co.,  124  Ala.  341,  27  South.  309) ;  and,  in  the  second 
place,  that  there  was  evidence  tending  to  prove  that 
several  times  before  the  suit  was  brought  the  plaintiff 
had  demanded  of  the  defendant  to  be  let  into  posses- 
sion. (2)  In  view  of  the  evidence  tending  to  prove  that 
the  defendant  was  exercising  an  exclusive  dominion  as 
above  stated  at  the  time  of  the  conversion  laid  under  a 
videlicit  in  the  complaint,  the  claim  cannot  be  sustained 
that  in  the  matter  of  the  time  of  the  conversion  there 
was  a  fatal  variance  between  the  allegations  and  the 
proof.  (3)  The  plaintiff's  right  to  maintain  the  action 
is  not  defeated  by  the  fact  that  he  claims  to  own  only 
a  half  interest  in  the  property  in  question.  A  part  own- 
er of  a  chattel  may  maintain  trover  for  the  conversion 
of  his  interest. — C.  W.  Zimmerman  Mfg.  Co.  v.  Dunn, 
151  Ala.  435,  44  South.  533.  The  question  of  the  plain- 
tiff's right  under  the  pleading  and  evidence  in  the  case 
to  maintain  the  action  against  a  co-owner  of  the  prop- 
erty was  not  raised  by  the  defendant's  request  of  the 
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general  affirmative  charge  in  his  favor,  as  there  was 
evidence  tending  to  prove  that  as  against  the  plaintiff 
he  had  already  committed  a  conversion  before  he  ac- 
quired the  right  as  the  owner  of  an  interest  in  the  prop- 
erty to  share  in  the  possession  of  it  Besides,  it  seems 
that  the  action  may  be  maintained  by  one  co-o^raer 
against  another  if  the  latter  has  excluded  the  former 
from  participation  in  the  possession  and  assumed  an 
exclusive  dominion  over  the  property  in  direct  denial  of 
or  inconsistently  with  his  rights. — Marlowe  v.  Rogers, 
102  Ala.  510,  14  South.  790;  11  Ency.  of  PI.  &  Pr.  766. 
(4)  The  absence  of  evidence  of  the  value  of  his  interest 
would  not  have  affected  plaintiff's  right  to  maintain  the 
action  on  proving  a  conversion  as  alleged,  but  only  his 
right  to  recover  substantial  damages.  If  the  alleged 
conversion  is  proved,  the  plaintiff  is  entitled  to  recover 
nominal  damages,  and  the  general  affirmative  charge 
against  him  cannot  properly  be  given,  though  he  fails 
to  offer  any  evidence  of  the  value  of  the  thing  converted- 
—Massey  v.  Fain,  1  Ala.  App.  424,  55  South.  936.  But, 
as  already  has  been  indicated,  evidence  of  the  value  of 
the  thing  alleged  to  have  been  converted  was  not  lack- 
ing in  this  case. 

On  the  issues  of  fact  in  the  case  the  evidence  was  in 
conflict.  Whether  or  not  the  plaintiff  had  made  out  his 
case  was  a  question  for  the  jury.  It  has  not  been  made 
to  appear  that  the  court  was  in  error  in  refusing  to  set 
aside  the  verdict  and  grant  a  new  trial. 

Affirmed. 
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Brock,  et  al.  v.  Youngr. 

Trover  and  Conversion. 

(Decided  April  24,  1913.     Rehearing  denied  May  14,  1913. 
62  South.  326.) 

1.  Attachment;  Claim  by  Third  Person;  Instruction. — A  charge 
asserting  that  the  attaching  creditor  would  be  liable  for  the  inva- 
sion of  plaintiiTs  possession  under  a  bona  fide  claim  of  title,  if  the 
levy  of  the  attachment  was  on  property  in  excess  of  the  claim,  and 
if  there  was  a  material  excess,  he  would  be  liable  though  he  had 
a  just  debt  and  a  valid  lien,  and  though  the  mortgage  property  may 
have  exceeded  in  value  the  mortgage  debt  by  $1,000.00,  was  er- 
roneous where  the  action  was  trover  by  the  mortgagee  against  the 
attaching  creditor,  who  levied  on  the  goods  as  against  the  mort- 
gagor, claiming  a  landlord's  lien,  since  the  charge  authorized  a 
recovery  though  plaintlflTs  claim,  while  bona  fide,  might  have  been 
constructively  fraudulent  and  not  enforceable  as  to  the  attaching 
creditor  because  of  the  value  of  the  goods  being  unreasonably  in 
excess  of  the  mortgage  debt,  that  being  the  sole  consideration  of 
the  sale  of  the  goods  to  her  by  the  mortgagor. 

2.  Same;  Excessive  Levy;  Persons  Entitled  to  Recover. — An  ex- 
cessive levy  is  an  abuse  of  the  process  for  which  a  stranger  to  the 
writ  of  attachment  cannot  recover,  and  hence,  the  right  of  a  claim- 
ant of  goods  attached  as  the  goods  of  another  against  the  attaching 
creditor  depends  on  the  fact  of  the  levy,  and  not  on  the  excessive 
levy. 

3.  Same;  Instruction. — An  instruction  defining  an  excessive  levy 
as  on  goods  of  value  more  than  sufiFlcient  to  satisfy  the  debt  should 
have  also  included  cost  of  levy,  care  of  goods  and  incidental  ex- 


Appbal  from  Morgan  Circuit  Court. 

Heard  before  Hon.  Tennis  Tidwbll,  Special  Judge. 

Action  by  Mattie  L.  Young  against  John  L.  Brock 
and  others  for  conversion  of  certain  drugs,  etc.  Judg- 
ment for  plaintiff,  and  defendants  appeal.  Reversed 
and  remanded. 

For  former  facts  and  rulings  in  this  case,  see  147  Ala. 
660,  41  South.  954,  and  164  Ala.  288,  51  South.  315. 

The  following  is  charge  7  given  for  the  plaintiff :  "I 
charge  you,  gentlemen  of  the  jury,  that  defendant  would 
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be  liable  for  instigating  an  invasion  under  attachment 
of  the  plaintiff's  possession  held  under  a  bona  fide  claim 
of  right  and  title,  if  the  levy  of  said  attachment  was 
upon  property  so  in  plaintiff's  possession  in  excess  of 
his  claim;  but,  to  render  defendant  liable  solely  for  an 
excessive  levy,  the  excess  must  have  been  material, 
great,  and  apparent,  and,  if  any  such  excess  over  the 
amount  of  any  claim  of  Hrock  and  over  anj^  rent  claims 
was  obvious  and  in  fact  great  and  material,  any  liabil- 
ity of  Brock  would  exist  even  though  he  might  have  a 
just  and  unpaid  debt,  and  even  though  he  might  have  a 
legal  and  valid  lien,  and  even  though  the  property  may 
have  exceeded  $1,000  in  value." 

The  oral  charge  made  the  basis  of  the  third  assign- 
ment of  error  is  as  follows:  "If  you  believe  from  the 
evidence  that  the  defendant  Brock  knowingly  directed 
the  sheriff  to  levy  upon  the  goods  of  value  more  than 
suflScient  to  satisfy  the  claim  of  himself  and  L.  P. 
Troup,  as  administrator,  for  rent,  then  you  should  find 
for  plain tiflf." 

The  following  is  charge  7  refused  to  defendant:  "If 
the  jury  believe  from  the  evidence  that  T.  M.  Cross  sold 
to  Mrs.  Young  the  goods  and  fixtures  embraced  in  the 
mortgage  from  Cross  to  Mrs.  Young  in  consideration  of 
the  indebtedness  which  was  due  at  that  time  from  Cross 
to  Mrs.  Young,  and  that  the  value  of  the  goods  so  sold 
was  in  excess  of  $1,000,  then  said  sale  was  fraudulent 
as  to  Brock,  and  your  verdict  should  be  for  the  defend- 
ant." 

Callahan  &  Harris^  for  appellant.  For  former  re- 
ports of  this  case,  see  147  Ala.  668  and  164  Ala,  288, 
Avhere  a  great  many  of  the  questions  presented  have 
been  determined.  Motion  for  new  trial  should  have 
been  granted,  because  the  verdict  was  contrary  to  the 
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evidence  upon  two  phases  of  the  case,  1st,  that  plaintiff 
did  not  support  her  claim  that  she  purchased  in  good 
faith. — 132  Ala.  92.  And,  2nd,  a  stranger  to  a  writ  can- 
not recover  for  an  excessive  levy  as  asserted  by  charge 
7. — Russell  V.  Davis,  133  Ala.  647 ;  Hartshorn  v.  Wil- 
Hams,  31  Ala.  149 ;  45  Cyc.  599.  The  court  was  also  in 
error  in  charging  orally  that  the  jury  should  find  for 
the  plaintiff  if  defendant  Brock  knowingly  directed  the 
sheriff'  to  levy  upon  goods  of  value  more  than  sufficient 
to  satisfy  the  claim. — Governor  v,  Powell,  9  Ala.  88; 
French  V,  Snyder,  82  Am.  Dec.  195;  35  Cyc.  1659;  2 
Freeman  on  Executions,  796.  The  court  erred  in  refus- 
ing charge  7  requested  by  the  defendant. — Russll  v. 
Davis,  supra,  Chargs  1,  2  and  6  should  have  been 
given, — Crim  v.  Nelms,  78  Ala.  604. 

Wert  &  Lynne^  and  E.  W.  Godbey^  for  appellee.  The 
mortgage  on  the  goods  antedated  Brock's  title  to  the 
house,  and,  of  course,  antedated  his  lien. — Bingham  v. 
Vandegriftj  93  Ala.  283;  Mechlin  v.  Denting,  111  Ala. 
159;  Hhows  v,  Brantley,  127  Ala.  352.  The  possession 
taken  by  the  mortgagee  cured  any  invalidity  in  the  orig- 
inal mortgage. — O^Neal  v,  Patterson,  52  111.  App.  26; 
Barton  v.  Sitlington,  30  S.  W.  514 ;  43  Am.  Rep.  596 ;  94 
Pac.  682;  110  Pac.  1001;  97  Pac.  278;  124  N.  W.  514;  43 
Am.  Kep.  596;  94  Pac.  682;  110  Pac.  1001;  97  Pac.  278; 
124  N.  W.  1071.  The  validation  by  virtue  of  taking 
possession  related  back. — Thompson  v,  Fairbanks,  196 
U.  S.  516.  The  illegal  stipulation  was  rescinded. — Bor- 
land v.  Mayo,  ^  M^.IQ^]  Lea  V.  Cassen,  61  Ala.  312; 
Ooetter  v.  Smith,  104  Ala.  489.  In  the  absence  of  an  ex- 
press contract  there  was  no  privity  between  Brock  and 
Cross. — Crim  v.  Nelms,  78  Ala.  604;  9  B.  Monroe  496; 
Couch  v.  McKellar,  33  Ala.  473;  Johnson  v.  Riddle,  70 
Ala.  219.     Brock  could  not  have  a  lien  unless  he  was 
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landlord  nor  could  he  recover  for  use  and  occupatton, — 
Langford  v.  Green,  53  Ala.  103 ;  Fielder  v.  Chiids,  73 
Ala.  567 ;  (Irady  i\  Ibdch,  94  Ala.  153.  Counsel  discuss 
charges  given  and  refused,  but  without  further  citation 
of  authority. 

PELHAM,  J.— Twice  before  this  case  has  received 
consideration  on  appeal  {Ryan,  et  al.  v.  Young,  147 
Ala.  660,  41  South.  954;  Young  v.  Brock,  et  al,  164  Ala. 
288,  51  South.  315),  and  the  facts  do  not  seem  to  be  ma- 
terially different  as  presented  on  this  appeal  from  the 
occasions  when  the  case  was  heretofore  reviewed,  with 
the  exception  that  on  the  last  trial  in  the  court  below 
the  plaintiff  (appellee)  introduced  evidence  going  to 
prove  that  Cross  made  a  sale  of  the  goods  to  the  plain- 
tiff at  the  time  he  surrendered  them  to  her,  and  that 
this  sale  was  in  full  payment,  satisfaction,  and  dis- 
charge of  the  debt  and  mortgage.  It  is  the  appellant's 
contention  that  no  sale  was  had,  but  that  the  plaintiflf 
took  possession  of  and  held  the  goods  under  the  power 
contained  in  the  mortgage.  There  is  evidence  showing 
that  the  plaintiff,  after  she  took  possession  of  the  goods, 
proceeded  to  advertise  and  undertook  to  sell  them  un- 
der the  power  of  her  mortgage.  There  is  also  other  evi- 
dence affording  an  inference  that  there  was  no  sale  of 
the  goods  by  Cross  to  the  plaintiff,  but  that  she  took 
and  held  them  under  the  mortgage.  The  evidence,  in 
short,  on  this  point  is  in  conflict.  The  evidence  is  also 
in  conflict  as  to  whether  Cross  attorned  to  Brock  and 
whether  the  latter  had  a  landlord's  lien  on  the  goods  at 
the  time  he  attached,  and  there  is  still  another  conflict 
in  the  evidence  with  respect  to  whether  or  not  the  goods 
exceeded  ?1,000  in  value.  The  validity  of  the  mortgage 
is  no  longer  an  open  question,  for  it  has  heretofore  been 
held  to  be  void. — Ryan,  et  al.  v.  Young,  supra;  Young  v. 
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Brock,  et  al.,  supra;  Brock  v.  Berry,  et  al.,  132  Ala.  95, 
31  South.  517,  90  Am.  St.  Rep.  896. 

Considering  the  rights  of  the  parties  in  the  status 
they  respectively  occupy  as  related  to  the  diflPerent 
phases  of  the  conflicting  evidence,  and  applying  the  for- 
mer rulings  in  this  case,  we  do  not  think  the  appellant^s 
first  assignment  of  error,  based  on  the  court's  refusal  to 
grant  the  defendant's  motion  for  a  new  trial  because  of 
the  verdict  being  clearly  contrary  to  a  preponderance  of 
the  evidence,  is  well  taken.  The  evidence  set  out  in  the 
bill  of  exceptions,  as  we  read  it,  is  in  serious  conflict  on 
those  material  phases  of  the  case  that  depend  entirely 
upon  the  facts  to  support  or  defeat  a  recovery,  and  the 
case  wag  properly  referred  to  the  jury  for  a  determina- 
tion of  these  disputed  questions  of  fact. 

The  next  proposition  in  sequence  contended  for  by 
appellant  in  brief  is  that  the  court  was  in  error  in  giv- 
ing charge  No.  7  for  the  plaintiff.  This  charge  author- 
izes a  recovery  by  the  plaintiff,  although  Brock  might 
have  had  a  valid  landlord's  lien  on  the  goods,  and  not- 
withstanding the  plaintiffs  claim  of  title,  though  bona 
flde,  may  have  been  constructively  fraudulent  and  non- 
enforceable  as  to  him  and  against  his  lien  because  of  the 
value  of  the  goods  being  unreasonably  in  excess  of  the 
amount  of  the  indebtedness  that  plaintiff  claimed  was 
the  sole  consideration  for  the  sale  to  her  by  Cross.  The 
charge  also  is  an  instruction  to  the  effect  that  the  plain- 
tiff, a  stranger  to  the  writ  of  attachment,  can  recover 
against  the  defendant  (the  plaintiff  in  attachment), 
due  solely  and  alone  to  the  fact  of  an  excessive  levy  of 
the  attachment  writ.  An  excessive  levy  is  but  an  abuse 
of  the  process,  a  misfeasance  which  could  not  in  any 
event  affect  the  plaintiff,  a  stranger  to  the  suit.  If  she 
was  injured  by  the  levy  of  the  writ  of  attachment,  it  was 
by  virtue  of  the  fact  of  a  levy,  and  not  by  the  abuses  to 
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which  the  writ  may  have  been  subjected  by  the  party 
levying  it.  If  the  plaintiff  has  a  cause  of  action  against 
the  defendant,  it  w^as  complete  in  the  instant  of  the 
levy.  The  court  would  not  have  fallen  into  the  error  of 
giving  this  charge  had  it  observed  the  principle  of  law 
on  this  proposition,  approvingly  quoted  from  the  opin- 
ion of  Hartshorn  v,  Williams,  31  Ala.  149,  on  the  first 
appeal  of  this  case,  by  the  Supreme  Court,  which  we  do 
not  deem  necessary  to  again  set  out.  See  Ryan,  et  al. 
V.  Youmj,  147  Ala.  655,  666,  41  South.  954,  also  the  text 
of  Cyc.  laying  down  the  rule  that  the  question  of  an  ex- 
cessive levy  in  an  attachment  suit  can  only  be  raised  by 
the  parties  to  the  action. — 4  Cyc,  599. 

That  part  of  the  oral  charge  of  the  court  to  which  an 
exception  was  reserved  that  is  made  the  basis  of  the 
third  assignment  of  error  is  erroneous  for  the  same  rea- 
son ;  i.  e.,  it  authorizes  a  recovery  by  the  plaintiflf  for  an 
abuse  of  the  process  in  making  an  excessive  levy.  This 
portion  of  the  oral  charge  is  also  incorrect  in  defining 
an  excessive  levy  in  that  it  does  not  include  the  cost 
attendant  upon  making  the  levy,  care  of  goods,  etc. 

Under  the  conflicting  state  of  the  evidence  on  the 
matters  involved  in  charge  7  requested  by  the  defend- 
ant, we  think  the  court  could  not  be  put  in  error  for  re- 
fusing this  charge,  as  it  in  effect  predicates  a  finding 
for  the  defendant  on  a  state  of  facts  assuming  that 
Brock  had  a  landlord's  lien  on  the  goods  at  the  time  he 
.  attacheil.  Other  propositions  insisted  upon  do  not  seem 
to  us  to  require  discussion. 

For  the  reasons  that  will  appear  from  a  consideration 
of  what  we  have  said,  the  case  must  be  again  reversed. 

Reversed  and  remanded. 
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Western  Union  Telegrraph  Company  v. 
Farmers  &  Merchants  Bank. 

Failure  to  Correctly  Deliver  Message. 

(Decided   April   17,   1913.    Rehearing  denied   May   8,   1913. 
62  South.  250.) 

1.  Action;  Joinder. — Under  section  5329.  Code  1907,  actions  ex 
delicto  and  actions  ex  contractu  may  be  joined  where  they  arise  out 
of  the  same  transaction. 

2.  Tclc'uraphs  and  Telephones;  Messages;  Erroneous  Transmis- 
sion.— Under  the  rule  that  where  one  of  two  persons  must  suffer 
for  the  tortious  acts  of  a  third,  he  who  gave  the  tort  feasor  the 
means  of  doing  the  wrong,  is  liable,  a  telegraph  company  which  by 
an  error  in  the  transmission  of  a  message  notifying  two  persons 
that  the  sender  would  honor  their  joint  draft,  enabled  the  two  per- 
sons to  negotiate  their  separate  drafts  for  the  amount  mentioned, 
is  liable  to  the  bank  which  cashed  the  draft. 

3.  Same;  Liahility. — Where  one  by  reason  of  negligence  enables 
a  toit  feasor  to  wrong  a  plaintiff,  such  one  is  lial)le  even  though  it 
had   no   Intention    to   deceive   or    perpetrate   a    fraud    on   plaintiff. 

4.  Same;  Messages;  Erroneous  Transmission. — A  message  sent  to 
two  persons  Jointly  at  the  same  address,  but  delivered  to  each  sepa- 
rately reciting  *'will  honor  your  draff  is  an  invitation  to  the  banks 
to  discount  a  draft  drawn  on  the  sender  of  the  message,  and  it  \\'as 
ne2:ligercp  on  the  part  of  the  telegraph  company  to  deliver  sei)arate 
messMgt^s  to  the  two  addressees,  thus  enabling  them  to  discount  the 
separate  drafts. 

5.  Appeal  and  Error;  Rerieiv;  Harmless  Error. — Where  a  plain- 
tiff is  entitled  to  the  general  charge  upon  the  whole  case,  errors 
conmiitted  are  not  prejudicial  to  defendant. 

Appeal  from  Coosa  Circuit  Court. 

Heard  before  Hon.  S.  L.  Brewer. 

Action  by  tlie  Farmers'  &  Merchants'  Bank  against 
the  Western  Unicm  Telegraph  Company,  for  an  errone- 
ous transmission  of  a  message.  Judgment  for  plain- 
tiffs, and  defendant  appeals.    Affirmed. 

Campbell  &  Johnston^  for  appellant.  The  form  of 
action  in  the  first  five  counts  imports  necessarily  a  con- 
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tractual  relation  between  plaintififs  and  defendants,  as 
well  as  with  defendants  jointly  as  joint  contractors. — 
Garrison  v,  Hawkins,  111  Ala.  308;  Cohh  v.  Keith,  110 
Ala.  6U',Dean  v.  E,  T,  V.  &  G,,  98  Ala.  596;  H.  Ala,  Ry. 
Co.  V,  Mansell,  138  Ala.  562.  The  6th  count  was  ex  de- 
licto, and  hence,  demurrers  should  have  been  sustained 
for  misjoinder.  The  demurrers  to  the  6th  count  should 
have  been  sustained  also. — 37  Cyc.  1716 ;  25  C.  C.  A.  35 ; 
Anniston  Cordage  Co,  v,  W.  U,  T,  Co.,  161  Ala.  216;  8 
Pac.  330.  The  plaintiffs  were  not  entitled  to  sue  in  this 
action.— Sees.  2168,  2469,  Code  1907;  Jordan  v.  Pick- 
ens, 78  Ala.  331;  20  Cyc.  35;  Allendar  v.  Bessemer  C.  /. 
d  L.  Co.,  164  Ala.  275.  On  these  authorities,  the  gen- 
eral charge  should  have  been  given  for  defendant.  Coun- 
sel discuss  defendant's  refused  charges,  but,  in  view  of 
the  opinion,  it  is  not  deemed  necessary  to  here  set  them 
out. 

Riddle,  Ii^llis,  Riddle  &  Pruet,  for  appellee.  Every 
person  is  presumed  to  intend  the  natural  consequences 
of  his  act.— Sees.  2468-9,  Code  1907.  An  action  ex  de- 
licto may  be  maintained  against  a  telegraph  company 
without  privity  of  contract. — Anniston  C.  Co.  v.  W.  U. 
T.  Co.,  161  Ala.  216.  The  contents  sufficiently  inform 
the  company  of  the  joint  nature  of  the  telegram. — Par- 
tridge V.  Wilson,  141  Ala.  164.  The  1st  assignment  of 
error  is  joint  and  is  not  supported,  if  there  was  no  error 
in  one  instance. — Continental  C.  Co.  v.  Ogbtirn,  57 
South.  852.  Plaintiff  was  entitled  to  the  affirmative 
charge,  and  hence,  any  error  was  without  injury. 

PELHAM,  J. — The  complaint  as  originally  filed  by 
the  appellee  sought  a  recovery  against  the  appellant 
and  the  Great  Southern  Agency  Company,  a  corpora- 
tion,  as  joint  defendants,   and   contained   six  counts. 
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The  first  five  were  in  assumpsit,  and  followed  the  gen- 
eral Code  form  for  the  common  counts,  and  the  sixth 
count  sets  up  the  specific  facts  relied  upon  as  a  cause  of 
action,  and  is  an  action  ex  delicto.  The  demurrers  to 
the  complaint  on  the  ground  of  misjoinder  were  not 
well  taken  (Code,  §  5329),  and  as  in  the  process  of  elim- 
ination during  the  progress  of  the  trial  counts  Nos.  2, 
3,  4,  and  5  were  withdrawn  and  the  general  charge 
given  on  all  the  counts  in  favor  of  the  defendant  Great 
Southern  Agency  Company,  and,  as  count  No.  1  went 
out  on  the  general  charge  given  at  the  request  of  the 
defendant,  it  will  only  be  necessary  to  consider  count 
No.  6  as  amended  in  passing  upon  the  questions  pre- 
sented on  this  appeal. 

Count  6  was  amended  by  striking  out  the  Great 
Southern  Agency  Company  as  a  party  defendant,  leav- 
ing the  appellant  as  the  sole  party  defendant.  This 
count  as  amended  alleges  that  the  defendant  telegraph 
company  received  at  its  office  at  Chattanooga,  Tenn., 
from  the  Great  Southern  Agency  Company  the  follow- 
ing telegram,  to  be  transmitted  over  its  wires  to  Good- 
water,  Ala.,  viz. :  "Oct.  9,  1909.  J.  H.  Davis  and  A.  W. 
Cohn,  c/o  Pope  Hotel,  Goodwater,  Ala.  Will  honor 
your  draft  for  |69.00.    Great  Southern  Agency  Co." 

It  is  averred  that  this  telegram  was  not  transmitted 
by  the  defendant  telegraph  company,  but  that  in  lieu  of 
transmitting  said  telegram  as  above  set  out  two  sepa- 
rate telegrams  were  transmitted,  one  to  A.  W.  Cohn 
and  the  other  to  J.  H.  Davis,  which  said  telegrams,  re- 
spectively, were  as  follows :  "C'hattanooga,  Tenn.,  Oct. 
9,  1909.  A.  W.  Cohn,  c/o  Pope  Hotel,  Goodwater,  Ala. 
Will  honor  your  draft  for  f69.00.  Great  Sou.  Agency 
Co."  "Chattanooga,  Tenn.,  Oct.  9,  1909.  J.  H.  Davis, 
c/o  Pope  Hotel,  Goodwater,  Ala.  Will  honor  your  draft 
for  169.00.    Great  Sou.  Agency  Co." 
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It  is  further  averred  that  these  telegrams  were  each 
delivered  to  the  respective  parties  to  whom  they  were  ad- 
dressed at  Goodwater,  and  that  each  of  them  presented 
the  telegram  received  by  him  to  the  plaintiff  bank,  and 
drew  a  draft  on  the  Great  Southern  Agency  Company 
for  $69,  and  that  said  bank  was  induced  on  the  faith  of 
said  telegrams  to  pay  to  said  Cohn  and  to  said  Davis 
each  the  sum  of  f  69,  less  exchange,  and  that  when  these 
drafts  were  presented  to  the  Great  Southern  Agency 
Company  payment  on  said  drafts  were  refused,  and  the 
same  were  protested.  The  plaintiff  also  averred  in  this 
count  of  the  complaint  as  amended  that  it  was  the  in- 
tention of  the  Agency  Company  at  Chattanooga  to  au- 
thorize and  to  pay  |69  on  the  joint  draft  of  the  said  J. 
H.  Davis  and  A.  W.  Cohn,  and  that  it  had  no  intention 
or  expectation  of  paying  separate  drafts  drawn  on  it  by 
each  of  said  parties,  and  that  this  fact  was  known  to 
the  defendant  telegraph  company;  and  it  is  averred 
that  the  telegraph  company  changed  the  telegram  as  de- 
livered to  it,  and  sent  separate  telegrams  to  each  of 
these  parties,  authorizing  them  to  draw  separate  drafts 
for  169  each,  well  knowing  when  it  did  so  that  it  would 
enable  said  Davis  and  said  Cohn  to  impose  upon  any 
bank  by  presenting  these  separate  telegrams  authoriz- 
ing separate  drafts  for  f 69  each,  and  the  defendant 
knew  that  it  was  thereby  enabling  these  parties  each  to 
cash  drafts  for  the  sums  named  on  the  plaintiff  bank, 
w  hen  it  knew  at  the  time  that  the  Agency  Company  did 
not  authorize  and  did  not  expect  or  intend  to  pay  such 
separate  drafts,  but  only  the  joint  draft  of  the  ad- 
dressees authorized  by  the  telegram  delivered  to  the  de- 
fendant telegraph  company;  that  by  reason  of  these 
wrongs  on  the  part  of  the  defendant  the  said  parties, 
Davis  and  Cohn,  did  draw  two  separate  drafts  on  the 
said  Agency  Company  and  present  them  to  the  ])laintiff 
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who  cashed  them  on  the  faith  of  said  telegrams,  to  its 
loss  in  the  sum  of  the  amount  paid  in  cashing  the  drafts, 
plus  the  protest  charges,  less  the  exchange  charged. 

The  demurrers  filed  to  the  sixth  count  of  the  com- 
plaint as  amended  are  not  well  taken;  for,  while  this 
count  shows  that  there  was  no  contractual  relation  or 
privity  between  the  plaintiff  and  the  defendant  tele- 
graph company  authorizing  a  recovery  grounded  on  the 
contract  or  growing  out  of  a  breach  of  duty  imposed  by 
and  based  on  the  contract  {Anniston  Cordage  Co.  v. 
Western  Union  Telegraph  Co.,  161  Ala.  216,  49  South. 
770,  30  L.  R.  A.  [N.  S.]  1116,  135  Am.  St.  Rep.  124),  it 
alleges  facts  setting  up  a  cause  of  action  for  which  the 
defendant  would  be  liable,  in  that  it  avers  its  injury 
and  loss  was  occasioned  without  fault  upon  its  part 
through  the  tortious  act  of  third  parties  who  were  fur- 
nished the  eflScient  means  to  accomplish  this  object  by 
the  wrongful  acts  of  the  defendant.  "The  law  simply 
utters  the  suggestion  of  common  justice  and  common 
sense  in  declaring  'that,  when  one  of  two  innocent  per- 
sons must  suffer  from  the  tortious  acts  of  a  third,  he 
who  gave  the  agigressor  the  means  of  doing  the  wrong 
must  bear  the  consequences  of  the  act.' — Bank  of  Ky.  v. 
Schugkill  Bank,  1  Pars.  Eq,  Cas.  [Pa.]  248;"  Young  & 
Son  V.  Lehman,  Durr  &  Co.,  63  Ala.  520,  524. 

The  appellant  insists  that  the  proof  offered  in  sup- 
port of  the  sixth  amended  count  was  not  suflftcient  to 
authorize  a  recovery  for  a  fraud  or  deceit,  and  that  the 
court  was  in  error  in  refusing  the  general  charge  re- 
quested by  it.  But  it  is  suflScient  answer  to  this  con- 
tention to  say  that  the  plaintiff's  right  of  recovery  does 
not  depend  upon  proof  of  a  motive,  intention,  or  desire 
upon  the  part  of  the  defendant  to  deceive  or  perpetrate 
a  fraud  on  the  plaintiff,  or  to  enable  a  third  party  to  do 
so.    The  facts  as  stated  in  the  count  of  the  complaint 
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that  was  siibniittiMl  to  the  jury  would  authorize  a 
re(*()very  on  tlie  broad  principh^  of  law  that  makes  him 
who  by  his  wron.t»ful  act  furnishes  the  efficient  means  to 
a  tliird  party  to  injure  another  responsible  for  the 
wronii  done  to  the  party  injured;  and  it  mak(\s  no  dif- 
fer<»nc(»  and  rc^quirc^s  no  proof  of  motive,  intenticm,  or 
desire  to  deceiv(»  or  defraud  merely  because  the  ])leader 
ina]>tly  used  these*  words  in  describing  the  wronj?  com- 
plained of. 

Tlie  m(»ssa«»(»  tiled  with  the  defendant  company,  as  we 
construe  it,  was  an  authorization  to  the  two  individuals 
nauKMl  ther(»in  as  addn^ssees  to  draw  a  joint  draft  on 
th(*  sender  for  the  anu)unt  stated.  The  message  when 
transmitted  and  delivennl  was  an  invitation  to  the 
])laiiitiir  or  to  any  bank  in  the*  neighborhood  of  Good- 
water,  to  discount  or  cash  the  draft  drawn  (m  the  send- 
er of  tilt*  mi^ssage. —  Yount/  d-  Son  r.  Lchiuau,  Dnrr  cG 
To.,  supra.  I>y  s])litting  uj)  the  message  and  scMiding 
S(»])arat(^  mc^ssages,  the*  defendant  furnished  the  means 
by  which  the  sendees 'were  (»uabled  to  induce  the  plain- 
tilT  as  a  natural  conse(iu(»nc(»  of  the  defendant's  act  to 
discount  the  drafts,  and  any  injury  thereby  suffered  as 
a  ]n-oximat(*  consc^cpicMice  by  the  plaintitf  would  be  due 
to  tli(»  invitation  furnishcHl  by  the  message  for  which  the 
defendant  was  rc^sixmsibh^  and  for  which  it  would  be 
liable. 

Th(»  bill  of  exceptions  shows  that  the  message  tiled  by 
th(»  (ir(»at  South(M-n  Agency  ('omi)any  with  the  defend- 
ant's agiMit  at  its  ottic(»  in  Chattanooga  fen*  ti*ansmission 
to  (loodwatei-,  Ala.,  was  ])roduce<l  on  the  trial  by  the 
d(»f(»ndant  in  r(\sponse  to  a  notice  to  produce  by  the 
])laintilT,  ami  was  as  follows:  **Chattano()ga,  Tenn., 
10  !l,  1909.  To  A.  W.  (^ohn  and  J.  II.  Davis,  c o  Pojx? 
Hot(d,  Goodwater,  Ala.  Will  honor  your  draft  for 
$09.00.      Great    Southern    Agencv    Co."     Defendant's 
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eoiiiisel  aimoiiiKTcl  in  open  court  that  this  was  the  only 
messajrc'  received  by  the  defendant  company  at  its  Chat- 
tanoo«»a  office  signed  by .  the  Great  Southern  Agency 
Company  and  addrt^ssed  to  A.  W.  Cohn  and  J.  H,  Davis 
or  either  of  them.  It  was  sliown  by  the  evidence  intro- 
duced on  the  trial  that  two  separate  telegrams  (*(mtain- 
ing  this  same  wording  in  the  body  of  the  messages  were 
received  by  the  dc^fendant's  agent  at  Goodwater,  Ala., 
one  addressed  to  Colin  and  the  oth(»r  to  Davis,  as  set  out 
in  tlie  c(mi])hunt,  and  that  th(?se  telegrams  were  each 
delivered  to  the  resi)ective  addressees,  and  that  each  of 
the  parties  carried  the  telegram  received  by  him  to  the 
bank  and  i)r(»s(mted  it  to  the  cashier,  who  drew  up 
drafts  '*in  the  Usual  way  in  banking,'-  and  cashed  them, 
charging  the  usual  discount  fees,  and  attached  cme  of 
the  telegrams  to  each  of  the  drafts  and  sent  them  to  a 
bank  in  Chattanooga,  Tenn. ;  that  the  drafts  Avere  not 
paid,  but  wer(^  rc^turned  with  protest  papers.  The 
drafts  and  protest  pa])ers  were  introduced  in  eivdence, 
and  it  was  shown  that  the  Great  Southei*n  Agency  Com- 
pany had  ottered  to  pay  the  amount  authorized  by  its 
telegram,  to  wit,  |()9,  to  discharge  all  obligation  against 
it,  and  a  check  for  that  amount,  payable  to  the  plain- 
titf,  was  introduced  in  evidence,  Avhich  had  been  re- 
fused by  the  plaintiff  as  payment  in  full  for  both  of  the 
drafts.  The  agent  of  the  defendant  company  at  Good- 
water,  who  received  the  message,  testified  on  the  trial 
that  he  was  acquainted  with  the  rules  and  regulations 
of  the  i^ompany,  and  that  wln^n  a  message  is  filed  with 
an  agent  of  the  company  for  transmission,  addressed  to 
two  or  more  parties,  where  no  one  definite  address  is 
given,  and  it  is  not  addressed  in  care  of  any  person  or 
l)lace,  under  the  rules  of  the  ccmipany  it  w^ould  have  to 
be  sent  as  two  messages;  but  that  where,  in  this  case, 
on(»  definite  address  was  given,  at  which  deliv(»ry  could 
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be  made,  although  it  was  addressed  to  two  parties,  it 
could  under  the  rules  of  the  company  be  transmitted  as 
one  message — and  this  evidence  was  not  contradicted. 

Under  this  state  of  facts  there  was  no  error  in  refus- 
ing the  general  charge  requested  by  the  defendant,  but 
the  court  might  properly,  we  think,  have  given  the  gen- 
eral charge  for  the  plaintiff. 

The  plaintiff  being  entitled  upon  the  whole  case  to 
the  general  charge,  it  is  unnecessary  to  consider  other 
assignments  of  error. — Western  Union  Telegraph  Co.  v. 
Krichhnum,  145  Ala.  409,  41  South.  16;  Emmett  v.  Hoop- 
er, 157  Ala.  58Q,  47  South.  1006;  Birmingham  Co.  v. 
Rutledge,  142  Ala.  195,  39  South.  338. 

The  assignments  of  error  are  not  well  taken  in  any 
particular,  and  the  judgment  appealed  from  will  be  af- 
firmed. 

AflSrmed. 


Jackson  Lumber  Company  v.  Western 
Union  Telegrraph  Company.    ^      ' 

Damage  for  Erroneous  Transmission  of  Message. 

(Decided   April   15,   1913.     Rehearing  denied  May   8,   1913. 
62  South.  26G.) 

1.  Assignment;  Right  of  Action;  Et-roneous  Message. — Where, 
through  an  error  in  a  telegram  ordering  machinery  the  wrong 
kind  was  caused  to  be  delivered,  which  was  practically  worthless 
at  the  point  of  delivery,  the  buyer  may  take  an  assignment  of  the 
seller's  right  and  enforce  them  against  the  telegraph  company,  if 
he  pays  for  the  machinery,  and  the  transaction  is  bona  flde. 

2.  Same;  Effect. — Where,  by  error  of  a  telegraph  company,  in  the 
transmission  of  a  mesage  ordering  a  shipment  of  machinery,  the 
wrong  kind  of  machinery  was  caused  to  be  delivered,  and  the  buyer 
accepted  and  paid  for  the  machinery  and  subsequently  the  seller 
assigned  to  the  buyer  its  right  of  action,  such  proceedings  did  not 
discharge  the  telegraph  company,  it  not  appearing  that  either  the 
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buyer  or  the  seller  intended  to  relieve  the  company  from  liability, 
or  that  the  method  adopted  In  any  way  increased  the  liability  of 
the  telegrapli  company. 

Appeal  from  (ieneva  Circuit  Court. 

Heard  before  Hon.  H.  A.  Pearce. 

Action  by  the  Jackson  Lumber  Company  against  the 
Western  Union  Telegraph  Company.  Judgment  for  de- 
fendant, and  plaintiff  appeals.  Reversed  and  remanded. 

The  following  charge  was  given  for  defendant:  "If 
the  jury  believe  the  evidence  in  this  case,  the  plaintiff 
cannot  recover  any  greater  sum  than  60  cents,  with  in- 
terest thereon,  the  amount  paid  for  such  message." 

W.  O.  MuLKEY,  for  appellant.  Where  a  person  se- 
lected a  telegraph  company  as  a  means  of  communica- 
tion, such  person  is  responsible  to  the  sendee  for  mis- 
takes made  in  the  original  message.  The  company  is 
his  agent,  and  he  is  bound  by  it  in  the  terms  in  which  it 
is  delivered.— 9  Cyc.  294;  W.  U,  T,  Co.  v.  Shatter,  71 
Ga.  760;  Ayer  v.  W.  U.  T.  Co.,  1  Am.  St.  Rep.  353;  29 
Vt.  137;  40  AVis.  431;  59  111.  58;  31  Minn.  481;  48  N.  H. 
488 ;  78  Am.  Dec.  338.  This  being  true,  the  buyer  was 
bound  to  accept  and  pay  for  the  machinery,  and  if  the 
transaction  was  bona  fide,  the  assignment  vested  in  it 
a  right  of  action  against  the  telegraph  company  for  the 
erroneous  transmission  of  the  message. 

George  H.  Fearons^  and  Rushton^  Williams  & 
Crenshaw^  for  appellee.  The  telegraph  company  is  not 
the  agent  of  the  sender  in  such  sort  that  he  is  bound  by 
the  terms  of  the  telegram  as  delivered  to  the  addressee, 
and  appellant  was  under  no  obligation  to  pay  the  Fair- 
banks Company  for  the  pulleys. — W.  U.  T.  Co.  v.  An- 
niston  Cordage  Co.,  59  South.  757 ;  Pepper  v.  W.  U.  T. 
Co.,  10  Am.  St.  Rep.  699;  Singleur  v.  W.  TJ.  T.  Co.,  48 
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Am.  St  R.ep.  605;  Harrison  v,  W.  U,  T,  Co.,  10  A.  &  E. 
Corp.  (;ases,  606 ;  Pegram  v  Teley.  Co,,  6  Am.  St.  Rep. 
;j.j7;  Strong  v.  W.  U.  T,  Co,,  18  Idaho  339.  Counsel  dis- 
cuss the  cases  cited  by  appellant  and  insist  that  they 
contain  the  ancient  doctrine  which  has  been  overturned 
by  the  modern  doctrine.  The  appellant  could  not  by 
accepting  the  pulleys  after  knowledge  of  the  mistake 
create  a  right  of  action  on  its  part  against  the  telegraph 
company. — W,  U,  T,  Co.  r.  Anniston  C.  Co.,  supra.  Ap- 
pellee is  not  liable  to  appellant  by  reason  of  the  assign- 
ment from  the  Fairbanks  Company. — Jones  v.  Watkins, 
1  Stew.  81;  Rutherford  v.  Mclvor,  21  Ala.  750;  Gwin  v. 
Hamilton,  29  Ala.  233;  Cahaba  v.  Burnett,  34  Ala.  400; 
Merrill  v.  Brantley^  123  Ala.  537.  The  assignee  of  a 
chose  in  action  acquires  no  greater  right  than  the  as- 
signor had  at  the  time  of  the  assignment. — Gayle  v. 
Benson,  fi  A\r.  2li^;  Harrison  V.  Marshall,  6  Port.  65; 
Citizens  Bank  v.  Haas,  157  Ala.  609;  Page  on  Con- 
tracts, sec.  1269.  The  claim  of  the  Piarbanks  Co.  had 
been  paid  and  its  debt  extinguished  prior  to  the  assign- 
ment, and  at  the  time  of  the  assignment  it  had  no  claim 
to  convey. — Harrison  v.  Hicks,  1  Port.  423;  Webster  v. 
Wyser,  1  Stew  .184;  Tradesman  Bank  v.  Sheffield  Co., 
137  Ala.  547;  Crumleish  c.  Central  hup.  Co.,  23  L.  R.  A. 
120. 

WALKER,  P.  J.— On  January  24,  1910,  the  appellee 
received  from  the  appellant  at  Lockhart,  Ala.,  for  trans- 
mission by  telegraph  a  message  addressed  to  the  Fair- 
banks Company,  New  Orleans,  La.,  containing  an  order 
for  the  shipment  to  the  appellant  of  three  "eight  by 
eighteen  steel  split  pulleys.''  In  transmitting  the  mes- 
sage^ the  appellee  made  the  mistake  of  substituting  the 
word  '^eighty"  for  the  word  "eight,"  so  that  the  message 
•s  delivered  read  three  "eighty  by  eighteen"  pulleys,  in- 
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stead  of  three  "eight  by  eighteen"  pulleys.  The  Fair- 
banks Company  did  not  have  in  stock  pulleys  of  the  size 
mentioned  in  the  telegram  as  delivered  to  it,  that  being 
an  unusual  size,  and  immediately  upon  receipt  of  the 
telegram  ordered  the  pulleys  mentioned  in  it  to  be 
shipi^ed  to  the  appellant  from  Oneida,  N.  Y.  Pulleys 
of  the  size  "eighty  by  eighteen'-  were  accordingly 
shipped  to  the  appellant.  The  mistake  was  not  discov- 
ered until  after  the  arrival  of  the  pulleys  at  Lockhart. 
Appellant  paid  the  freight  upon  the  pulleys,  and  re- 
ceived and  retained  them,  though  such  pulleys  could 
not  be  used  by  it,  which  fact  was  known  to  the  appel- 
lee's agent  at  Lockliart  when  the  original  message  was 
accepted  for  transmission,  and  had  no  value  in  the  mar- 
ket in  Lockhart  and  its  vicinity,  except  that  they  were 
worth  |10  as  scrap  iron.  As  stated  in  the  agreed  state- 
ment of  facts,  "the  plaintiflf  on  discovering  the  mistake 
on  February  24,  1910,  telegraphed  the  Fairbanks  Com- 
pany on  several  occasions  relative  to  the  same,  and  un- 
dertook to  get  the  Fairbanks  Company  to  relieve  the 
plaintiff  of  said  pulleys,  but  this  it  declined  to  do,  and 
rendered  bill  for  the  same,  which  plaintiff  paid  on,  to 
wit,  the  1st  of  July,  1910.  The  total  cost  of  the  same, 
without  reference  to  the  message,  being  $340.26  ♦  ♦  ♦ 
Fairbanks  Company  paid  the  concern  in  Oneida,  N.  Y., 
which  shipped  the  pulleys  on  its  order.'^  Afterwards, 
and  before  the  commencement  of  this  suit,  the  Fair- 
banks Company  formally  assigned  to  the  appellant 
"any  and  all  right  of  action  or  cause  of  action  which  the 
said  Fairbanks  Company  has,  or  did  have,  against 
Western  Unicm  Telegraph  Company  for  and  on  account 
of  any  and  all  damages  which  it  sustained  or  which 
arose  by  reason  of  the  mistake  made  by  the  said  West- 
ern Union  Telegraph  Company  in  the  transmission  of 
said  message." 
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The  result  of  the  mistake  made  by  the  telegraph  com- 
pany in  transmitting  the  message  delivered  to  it  was 
that  the  addressee,  the  Fairbanks  Company,  purchased 
from  a  third  party  and  had  delivered  at  Lockhart  ma- 
chinery which  the  appellant  had  not  ordered  and  for 
which  it  had  no  use  and  which  at  that  place  was  worth 
greatly  less  than  its  cost.  It  is  not  to  be  doubted  that 
the  mistake  made  by  the  telegraph  company  rendered  it 
liable  to  some  one  for  the  I'esulting  loss.  It  may  be  as- 
sumed that,  because  of  the  appellant's  right  to  refuse 
to  accept  a  thing  different  from  what  it  had  ordered,  it 
could  have  avoided  paying  the  price  of  the  pulleys 
which  the  Fairbanks  Company  purchased  and  had 
shipped,  and  that,  if  all  parties  to  the  transaction  had 
stood  on  their  legal  rights,  only  the  Fairbanks  Com- 
pany could  have  enforced  against  the  appellee  its  lia- 
bility for  the  loss  sustained  on  the  machinery  shipped. 
— Western  Union  Telegraph  Co,  v.  Afiniston  Cordage 
Co,,  6  Ala.  App.  351,  59  South.  757;  Strong  v.  Western 
Union  Telegraph  Co,,  18  Idaho,  389,  109  Pac.  910,  30  L. 
R.  A.  (N.  S.)  409,  Ann.  Cas.  1912A,  55,  68,  and  note. 
Still,  if  there  was  nothing  in  the  dealings  had  l>etween 
the  appellant  and  the  Fairbanks  Company  having  the 
effect  of  discharging  or  satisfying  the  latter's  claim 
against  the  appellee,  and  if  that  claim  was  duly  as- 
signed to  the  appellant,  it  may  be) enforced  by  the  ap- 
pellant as  the  assignee. 

Those  dealings  were  had  with  full  knowledge  by  both 
parties  to  them  of  the  loss  to  one  or  the  other  of  them 
which  had  been  entailed  by  the  mistake  made  by  the 
telegraph  company.  We  discover  nothing  in  that  oc- 
currence to  indicate  or  suggest  the  existence  of  an  in- 
tention on  the  part  of  either  of  these  parties  to  dis- 
charge the  liability  which  a  third  party  had  incurred  to 
one  of  them  in  reference  to  the  subject  of  their  dealings. 
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The  situation  they  dealt  with  was  that  of  a  dealer  who, 
in  reliance  on  what  it  supposed  was  an  order  from  a 
customer,  had,  as  a  result  of  a  mistake  made  by  the  tel- 
egraph company  in  transmitting  the  customer's  order, 
incurred  liability  for  a  thing  which  the  customer  had 
not  ordered  and  which  at  the  place  to  which  it  had  been 
shipped  was  of  little  value  to  any  one.  Whether  or  not 
the  intended  customer,  in  complying  with  the  dealer's 
demand  for  the  price  of  the  thing  actually  furnished, 
and  thus  enabling  the  latter  to  relieve  itself  of  the  lia- 
bility it  had  incurred  therefor,  supposed  that  it  was  le- 
gally bound  to  do  so,  the  conduct  of  the  one  in  making 
the  demand  and  that  of  the  other  in  complying  with  it 
did  not  evidence  a  willingness  on  the  part  of  either  of 
them  to  relieve  the  telegraph  company  of  respojisibility 
for  the  loss  occasioned  by  its  mistake.  On  the  contra- 
ry, in  view  of  the  fact  that  it  was  obvious  to  both  the 
parties  to  that  transaction  that  the  occasion  of  any  con- 
troversy between  them  was  the  fact  that  a  loss  to  either 
one  cr  the  other  of  them  had  been  caused  by  the  fault  of 
the  telegraph  company,  it  might  fairly  be  inferred  that 
it  was  the  implied  understanding  between  them  that  a 
result  of  either  making  the  outlay  required  to  cover 
that  loss  would  be  to  entitle  that  one  to  enforce  what- 
ever liability  on  account  of  it  had  been  incurred  by  the 
telegraph  companyl  We  are  aware  of  no  valid  reason 
for  affirming  that,  without  regard  to  what  may  have 
been  the  intention  of  the  parties  to  such  a  transaction,  a 
necessary  result  of  a  customer  in  such  a  way  extricat- 
ing his  dealer  from  a  dilemma  in  which  the  latter  would 
not  have  been  placed  but  for  the  act  of  the  customer, 
though  the  damnifying  consequences  were  attributable 
to  the  fault  of  a  third  party,  is  to  discharge  such  third 
party  from  the  liability  it  had  incurred  to  the  dealer. 
We  find  nothing  in  the  circumstances  of  the  dealings 
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between  the  appellant  and  the  Fairbanks  Company  to 
forbid  the  conclusion  that  by  the  latter's  formal  trans- 
fer of  its  claim  against  the  telegraph  company  the 
transaction  was  given  the  effect  originally  intended  by 
both  the  parties  to  it.  The  telegraph  company  has  noth- 
ing to  complain  of  because  of  such  a  disposition  of  an 
existing  demand  against  it.  Its  liability  was  in  no  way 
enlarged.  So  far  as  it  was  concerned,  it  was  permissi- 
ble on  the  facts  disclosed  by  the  agreed  statement  to 
find  that  the  effect  of  the  transaction  between  the  send- 
er and  the  recipient  of  the  miscarried  message  was  to 
vest  in  the  former  the  claims  of  both  of  them  against 
the  party  guilty  of  the  miscarriage.  The  conclusion  fol- 
lows that  the  court  was  in  error  in  giving  the  written 
charge  requested  by  the  defendant. 
Reversed  and  remanded. 


Western  Union  Telegraph  Co.  v.  Sledgre. 

Damages  for  Failure  to  Deliver  Message. 

(Decided  April  24,  1913.     G2  Soutli.  390.) 

1.  Telegraph  and  Telephone;  Messarfc;  Ueeeipt ;  Waiver. — If  the 
agent  of  a  telegraph  company  reieiving  a  message  for  trans- 
mission had  no  liuowledge  of  the  office  hours  at  the  deUvery  office, 
and  there  was  nothing  to  charge  him  with  such  knowledge,  the 
mere  receipt  of  the  message  would  not,  as  a  matter  of  law,  he  a 
waiver  of  the  rules  as  to  such  office  hours. 

2.  Hamc ;  Failure  to  Deliver:  Plea. — A  plea  alleging  that  the 
place  of  delivery  of  the  message  w^as  a  small  town  with  office  hours 
from  7  A.  M.  to  5  P.  M.,  that  the  message  was  delivered  at  the  send- 
ing office  after  5  P.  M.,  and  was  received  by  the  delivery  office  at  9 
the  next  morning,  when  It  was  promptly  carried  to  the  place  of 
business  of  the  sendee,  and  on  ascertaining  that  sendee  had  left,  the 
sender  was  i)romptly  informed,  was  demurrat>le  as  not  showing  that 
the  receiving  agent  did  not  know  the  office  hours  at  the  delivery 
office,  and  as  not  showing  prompt  transmission  on  the  following  day. 

3.  Same;  Complaint. — V^Hiere  the  complaint  alleged  failure  to 
transmit   and  deliver  a  message  announcing  the  death  of  plaintiff's 
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brotlu'i".  that  defendant  was  a  corporation  engaged  in  the  business 
of  sending  telegrams  between  the  points  mentioned :  tliat  tlie  message 
was  delivered  to  it  and  tlie  fee  for  transportation  paid,  but  defend- 
ant brol^e  its  contract  in  failing  to  deliver  tlie  message  promptly 
as  it  should  have  done,  and  that  if  it  had  reached  the  sendee  (plain- 
tiff's husband)  he  could  liave  arrived  iiefore  the  funeral,  but  l)y 
reason  of  the  delay  he  did  not  arrive,  it  was  not  subject  to  tlie  de- 
murrer interposed  thereto. 

4.  Appeal  and  Error;  liarmlcsH  Error:  Plcadinr/. — It  is  error 
without  injury  to  sustain  a  demurrer  to  a  plea  containing  matters 
available  under  the  plea  of  the  general  issue  when  that  plea  is  inter- 
posed. 

Appeal  from  Tuscaloosa  County  Court. 

Heard  Ix^fore  Hon.  H.  B.  Foster. 

Action  by  Janie  Sledj2:e^,  against  the  Western  Union 
Telegraph  Company  for  damages  for  failure  to  deliver 
telegram  promptly.  Judgment  for  plaintiff,  and  de- 
fendant ai)peals.    Affirmed. 

The  first  count  of  the  complaint  was  for  the  failure  to 
transmit  and  deliver  a  telegram  delivered  at  Littleton 
to  the  defendant,  to  be  transmitted  to  L.  L.  Sledge  at 
AliceviUe,  both  within  the  state  of  Alabama;  the  mes- 
sage being  in  the  following  words:  "Littleton,  Ala., 
June  15,  1910.  To  L.  L.  Sledge,  c/o  Murphy  &  Cun- 
ningham, Aliceville,  Ala.  Brother  died  this  morning. 
AVill  be  here  this  evening.  Janie."  The  complaint  fur- 
ther alleges  that  the  defendant  was  a  corporation  en- 
gag(*d  in  the  business  of  sending  telegrams  between  the 
points  above  mentioned,  as  well  as  other  points,  and 
that  the  message  was  delivered  and  plaintiflf  paid  the 
price  charged  for  transmission  and  delivery  of  said  mes- 
sage to  said  Sledge,  but  that  defendant  broke  the  con- 
tract in  this:  That  it  failed  to  transmit  and  deliver 
said  message  to  said  Sledge  promptly,  as  it  should  have 
done.  It  is  further  alleged  that  if  the  message  had  been 
prcmiptly  delivered  her  husband  could  and  would  have 
reached  her  at  said  Littleton  within  a  short  time  and 
before  the  funeral  and  burial  of  her  brother,  and  that 
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she  would  have  had  the  consolation  and  sustaining  in- 
fluence of  his  presence,  etc.,  but  by  reason  of  the  delay 
in  the  transmission  and  delivery  he  did  not  reach  her 
and  was  not  with  her,  etc.  The  demurrers  were  that 
the  complaint  failed  to  show  a  breach  of  legal  duty,  ex- 
cept by  way  of  conclusion,  and  that  from  the  facts 
averred  no  duty  arose  for  which  there  was  a  breach, 
and  that  the  complaint  was  ambiguous  as  to  whether 
or  not  the  action  is  one  for  breach  of  contract  or  for 
breach  of  duty  growing  out  of  the  contract. 

Plea  3  is  as  follows :  "For  further  plea  to  this  com- 
plaint, the  defendant  says  that  said  telegram  referred 
to  in  said  complaint  was  transmitted  and  delivered 
promptly  to  Murphy  &  Cunningham,  in  whose  care  said 
message  was  sent ;  and  defendants  aver  that,  at  the  time 
said  telegram  was  received  by  defendant's  agent  at  Alice- 
ville,  said  L.  L.  Sledge  was  not  in  Aliceville,  and  thei-e- 
fore  the  message  could  not  be  delivered  to  him." 

"(5)  Defendant  says:  That  the  message  referred  to 
in  said  complaint  was  addressed  to  L.  L.  Sledge,  c/o 
Murphy  &  Cunningham,  Aliceville,  Ala.,  and  defendant 
avers  that  Aliceville  is  a  small  town  or  village  and  has 
only  one  agent  thereat.  That  the  office  hours  of  defend- 
ant at  said  town  are  from,  to  wit,  7  a.  m.  to  5  p.  m.  That 
said  message  was  not  given  to  defendant  at  Littleton 
for  transmission  until  after  office  hours,  at  Aliceville. 
That  therefore  said  message  was  not  rei^eived  by  de- 
fendant's agent  at  Aliceville  until,  to  wit,  9  o'clock  the 
morning  following  the  day  on  which  it  was  received  by 
defendant  for  transmission.  That  promptly  upon  its 
receipt  defendant's  said  agent  at  Aliceville  carried,  op 
caused  to  be  carried,  said  message  to  the  place  of  busi- 
ness of  Murphy  &  Cunningham.  That  defendant's  said 
agent  was  informed  through  Mr.  Cunningham,  of  the 
firm  of  Murphy  &  Cunningham,  that  the  sendee  of  said 
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message  had  left  Aliceville.  That  on  receipt  of  such  in- 
formation defendant's  said  agent  promptly  sent  a  serv- 
ice telegram  to  plaintiff  informing  plaintiff  to  the  ef- 
fect that  said  L.  L.  Sledge  had  left  Aliceville  and  that 
said  message  could  not  be  delivered.  The  demurrers 
were  that  it  was  not  averred  that  plaintiff  knew  or  was 
informed  or  given  any  notice  that  defendant's  ofBce  at 
Aliceville  closed  at  5  p.  m.  That,  having  accepted  said 
message  for  delivery,  defendant  is  estopped  from  deny- 
ing that  it  could  not  possibly  deliver  the  same  on  ac- 
count of  the  regulation  of  its  ow^n,  and  that  the  plea  ad- 
mits that  the  message  was  received  and  accepted  by  it, 
and  is  thereore  estopped  from  setting  up  the  defense 
that  its  office  at  Aliceville  had  already  closed  before  the 
receipt  of  the  message." 

Campbell  &  Johnston,  and  Jones  &  Penick,  for  ap- 
pellant. The  court  erred  in  sustaining  demurrers  to  de- 
fendant's fifth  plesi.—Hiirs  case,  160  Ala.  19;  W.  U,  T. 
Co.  V.  Perry,  in  MSS;  Giveyis  v,  W.  U.  T.  Co.,  24  Fed. 
124 ;  NeaVs  case,  40  Am.  St.  Rep.  847.  The  court  erred 
in  sustaining  demurrer  to  the  3rd  plea,  as  the  matters 
therein  set  up  were  not  available  under  the  general  is- 
sue.— Section  5331,  Code  1907;  Jones  on  Telegraphs, 
sec.  290.  The  court  erred  in  overruling  demurrers  to 
the  complaint. — lilounfs  case,  126  Ala.  105. 

Brovv^n  &  Ward,  for  appellee.  The  action  w^as  clearly 
in  contract  and  not  in  tort. — W.  U.  T.  Co.  v.  Crumpton, 
36  South.  517;  Manker  v.  W.  V.  T.  Co.,  34  South.  839.  If 
there  was  any  error  in  sustaining  demurrer  to  the  3rd 
plea,  it  was  harmless,  as  the  matters  therein  set  up  were 
available  under  the  general  issue  which  was  pleaded. 
There  was  no  error  in  sustaining  demurrer  to  the  5th 
plea.— W.  U.  T.  Co.  v.  Hill,  50  South.  249;  W.  U.  T.  Co. 
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r.  Cnimpton,  supra:  W.  I  .  T.  Co.  o.  Men  ill,  '>9  South. 
121.  By  receivin<;  the  message  for  transmission  after 
office  hours,  the  company  waived  those  regulations. — 
^yiUon'H  rase^  m  Ahi.  32;  50  South.  251 ;  W.  l\  T.  Co,  v, 
Ch'vclaniL  53  South.  80. 

IMCLHAil,  J. — Tlie  message  the  appellee  sued  the  ap- 
piOlant  for  a  failure  to  deliver  promptly  was  a  death 
mc^ssaiic^  showing  on  its  face  that  it  was  a  message  for 
th(^  pui-i>ose  of  c(mv(\vin<»:  the  informati(m  of  death  be- 
t\v(»en  immediate*  mend)ei-s  of  the  family.  The  appeal  is 
(m  the  record  without  a  bill  of  excei)ti<ms,  and  the  ap- 
pellant's contentiem  most  seriimsly  insisted  upon  as  con- 
stituting reversible  ernn-  is  based  (m  the  court's  ruling: 
in  sustaining  the*  plaint  id's  demurr(M-s  (o  tin*  defend- 
ant's pl(»a  nnnd)er(Ml  5.  Ph^a  No.  5  is  in  the  nature  of  a 
l>lea  in  c(  nfcssion  and  avoidance*,  and  seeks  to  avoid  lia- 
bility t't.r  i)r()nipt  <leliv(*ry  of  the  messaj»e  by  alh^ginjz; 
that  the  nii'ssaiiv  was  tiled  for  transmission  with  the  de- 
fendant's auiMit  at  tlie  receivin^^'  office  of  d(*fendant  after 
otlict*  jjonrs  on  that  day  at  the  terminal  office  for  the 
messa,m\  (Tin*  i*(*]>(n*t(M-  will  set  out  this  plea  as  shown 
on  ]>a.u(*s  11  and  12  of  the  transcript.) 

It  was  \w\i\  in  tin*  case  of  M\  r.  Teleijruph  Co.  i\  Hill, 
\i\'\  Ala.  IS,  :{T,  50  South,  24S,  254  (23  L.  R.  A.  [N.  S.] 
(US,  lt>  Ann.  ('as.  105S),  that:  "A  tele^^raph  cemipanv 
has  a  ri«»ht  to  adopt  ruh»s  as  to  office  hours,  and  have 
r(*asonable  rules  for  its  own  ])rotecti(m;  but  it  also  has 
the  i'i<>ht  to  waive  them,  and  does  waive  them  as  to  of- 
fice* hours  when  it  acc(»pts  a  message  foi'  transmission 
and  delivery  without  the  office  hours  without  informing 
the  s(»nder  of  such  rules  or  without  explainin<»-  to  him 
that  it  would  not  b(»  transmitted  or  delivered  until  the 
time.''  In  this  case  the  court  further  holds  in  this  am- 
nectiim  that  if  the  aj»ent  of  the  telep-aph  (*omi)any  re- 
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ceiviiig*  the  messajie  has  no  knowledge  of  the  office  hours 
at  the  pUiee  where  the  message  is  to  be  sent  for  delivery, 
and  there  is  nothing  to  charge  him  with  knowledge  or 
notice,  the  nu^re  receipt  of  the  message  would  not  be  a 
waiver:  but  tluit  in  the  case  under  consideration  the 
quc^stion  of  waiver  of  the  rules  by  receipt  of  the  message 
was  one  for  the  jury. 

On  the  aspt^ct  of  tli(*  case  as  presented  in  W.  U.  Tele- 
r/raph  Co.  r.  CIrvcland,  ItJl)  Ala.  i:U,  5:5  South.  SO,  Ann. 
('as.  11)12H,  r>:U,  it  was  held  that  the  trial  court  was  not 
in  error  in  refusing  to  instruct  the  jury,  as  a  matter  of 
law,  that  if  the  telegraph  company's  office  hours  on  Sun- 
days at  tlie  teiiuinal  office  for  the  message  were  from  4 
to  (>  o'clock  in  the  afternoon,  and  such  hours  were  rea- 
sonable*, no  duty  rested  on  the  teh^graph  company  to  un- 
dei'takt*  the  transmissiim  of  the  message  until  4  o'clock 
]>.  m.  of  that  day.  This  holding  was  predicated  on  the 
(»vid(*nce  l)eing  in  conflict  as  to  whether  the  agent  at  the 
(•om])any's  ottice  receiving  the  message  informed  the 
party  (leliv(»ring  the  message  for  transmission  that  the 
terminal  ofTice  for  the  message  would  not  be  open  for 
tlie  receipt  of  nu^ssages  until  4  o'clock.  Und(»r  such  con- 
ditions the  court  in  etfect  says  in  the  opiniim  in  that 
case  that,  if  the*  jury  found  that  the  agent  at  the  receiv- 
ing otlrtee  did  not  so  inform  the  sender  of  tlie  message 
that  the  t(4*minal  office  for  the  nu^ssage  W(mld  not  be 
open  for  the  receipt  of  messag(»s  until  4  o'clock,  then  in 
that  event,  under  facts  in  that  case,  the  receipt  of  the 
message*  for  transmission  and  dcdivery  out  of  office 
hours  would  cemstitute  a  waiver  of  the  rule  governing 
tli(*  cenupany's  hours  for  doing  business  at  the  terminal 
otfice.  The  case  of  IT.  ('.  Telegraph  Co.  v,  llilL  supra, 
is  cited  in  support  of  this  holding. — W,  U.  Telegraph 
Co.  r.  (lerelamU  169  Ala.  131,  14l>,  53  South.  80,  Ann. 
('as.  iyi2B,  534. 
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Under  the  iDfluence  of  what  is  said  in  the  two  cases 
above  referred  to,  the  trial  court  was  justified  in  sus- 
taining demurrers  to  the  fifth  plea  on  the  stated  ground 
that  the  plea  fails  to  aver  that  the  plaintiff,  who  deliv- 
ered the  message  to  the  company's  agent  at  Littleton, 
Ala.,  knew,  or  was  informed  or  put  on  notice,  that  the 
office  at  Aliceville,  Ala.,  would  not  be  open  after  5 
o'clock  p.  m.  of  that  day.  For  aught  that  appears  from 
the  plea,  the  defendant's  agent,  who  received  the  mes- 
sage at  Littleton,  knew  the  office  hours  at  Aliceville  and 
accepted  the  message  for  transmission  to  that  office 
after  the  hours  for  keeping  the  office  open  there,  and 
withheld  all  information  on  this  fact  from  the  plaintiff; 
and,  if  so,  this  would  be  a  waiver  of  the  rules  as  to  of- 
fice hours.  The  plea  is  otherwise  demurrable  in  that  it 
fails  to  aver  facts  showing  a  prompt  transmission  of  the 
message  to  Aliceville  after  the  opening  of  the  office  at 
that  place  under  the  rules  set  up  and  relied  upon.  The 
plea  shows  that  the  office  at  Aliceville  opened  at  7 
o'clock  a.  m.,  and  that  the  message  was  not  transmitted 
to  that  office  and  received  there  until  9  o'clock.  It  was 
at  least  the  duty  of  the  telegraph  company  to  transmit 
the  message  to  the  terminal  office  for  the  message  with- 
out delay  after  that  office  opened  under  the  rules  of  the 
defendant  company  for  that  office.  There  is  nothing  in 
the  way  of  what  we  have  above  held  in  the  case  of  W.  U, 
Telegraph  Co.  v.  Perry,  3  Ala.  App.  247,  56  South.  824, 
cited  and  relied  upon  by  appellant. 

The  defendant  could  receive  the  benefit  of  the  defense 
sought  to  be  set  up  by  plea  Xo.  3  under  its  plea  of  the 
general  issue,  and  no  injury  could  have  resulted  from 
the  court's  action  in  sustaining  demurrers  to  this  plea. 
—W.  r.  Telegraph  Co,  v,  Rowell,  153  Ala.  295,  45 
South.  73;  W.  ('.  Telegraph  Co,  v.  Cleveland,  169  Ala. 
131,  140,  53  South.  80,  Ann.  Cas.  1912B,  534. 
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The  action  of  the  court  in  overruling  the  defendant's 
demurrers  to  the  first  count  of  the  complaint  was  with- 
out error. — TT.  17.  Telegraph  Go.  v.  Rowell,  supra. 

We  find  no  error  in  the  rulings  of  the  trial  court  on 
the  pleadings  that  are  insisted  upon  and  discussed  by 
counsel  for  appellant  in  brief,  and  the  judgment  ap 
pealed  from  is  affirmed. 

Affirmed. 


MEMORANDA 

OP 


CASES   DECIDED   DURING   THE    PERIOD    EMBRACED    IN 

THIS  VOLUME,  WHICH  ARE  ORDERED  NOT 

TO  BE  REPORTED  IN  FULL. 


SCOTT  V.  THE  STATE. 

(Decided  May  10,  1911.) 

Appeal  from  Jefferson  Criminal  Court. 

Heard  before  Hon.  S.  L.  Weaver. 

No  counsel  marked  for  appellant.  R.  C.  Brickell, 
Attorney  General,  and  W.  L.  Martin^  Assistant  At- 
torney General,  for  the  State. 

Per  curiam.    Affirmed. 


RILEY  V.  THE  STATE 

(Decided  Nov.  19,  1912.) 

Appeal  from  Mobile  City  Court. 

Heard  before  Hon.  O.  J.  Semmes. 

No  counsel  marked  for  appellant.  R.  C.  Briokell, 
Attorney  General,  and  W.  L.  Martin^  Assistant  At- 
torney General,  for  the  State. 

Per  curiam.    Affirmed. 


42  CA 
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HUNKING  V.  FULGHAM. 

(Decided  Nov.  26,  1912.) 

Appeal  from  Jeflferson  Circuit  Court. 

Heard  before  Hon.  E.  C.  Ceowe. 

Sterling  A.  Wood^  and  Clement  R.  Wood,  for  appel- 
lant.   Frank  S.  White  &  Sons,  for  appellee. 

Walker,  P.  J. — Appeal  dismissed  on  the  authority 
of  Fulgham  v.  Hunking,  6  Ala.  App.  68 ;  60  South.  417. 


ROBERTSON  V.  THE  STATE. 

(Decided  Dec.  17,  1912.) 

Appeal  from  Tuscaloosa  County  Court. 

Heard  before  Hon.  H.  B.  Foster. 

No  counsel  marked  for  appellant.  R.  C.  Brickbll, 
Attorney  General,  apd  W.  L.  Martin,  Assistant  At- 
torney General,  for  the  State. 

Per  curiam.    Affirmed. 


ST.  JOHN  V.  THE  STATE. 

(Decided  Jan.  13,  1913.) 

Appeal  from  Walker  Law  and  Equity  Court. 

Heard  before  Hon.  J.  J.  Ci'RTIS. 

GuNN  &  Powell,  for  appellant.  R.  C.  Briokell,  At- 
torney General,  and  W.  L.  Martin,  Assistant  Attorney 
General,  for  the  State. 

Per  curiam.  Appeal  dismissed  on  the  authority  of 
Strain  v,  Th^  State,  7  Ala.  App.  5;  60  South.  961. 


ST.  JOHN  V.  THE  STATE. 

(Decided  Jan.  13,  1913.) 

Appeal  from  Walker  Law  and  Equity  Court. 

Heard  before  Hon.  J.  J.  Cttrtis. 

GiTNN  &  Powell,  for  appellant.  R.  C.  Brickell,  At- 
torney General,  and  W.  L.  Martin,  Assistant  Attorney 
General,  for  the  State. 

Per  curiam.  Appeal  dismissed  on  the  authority  of 
Swain  v.  The  State,  7  Ala.  App.  5;  60  South.  961. 
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SMITH  V.  THE  STATE. 
(Decided  Feb.  4,  1918.) 
Appeal  from  Andalusia  City  Court. 
Heard  before  Hon.  A.  L.  Rankin. 
A.  Whalby^  for  appellant.    R.  C.   Brickell^  Attor- 
ney General,  and  W.  L.  Martin^  Assistant  Attorney 
General,  for  the  State. 
Per  curiam.    AfSrmed. 


SPIGNER  V.  THE  STATE. 

(Decided  July  11,  1912.) 

Appeal  from  Dale  Circuit  Court. 

Heard  before  Hon.  M.  Sollib. 

H.  L.  Martin,  and  J.  E.  Z.  Riley,  for  appellant.  R.  C. 
Brickell,  Attorney  General,  and  W.  L.  Martin,  As- 
sistant Attorney  General,  for  the  State. 

DB  Grafpenried,  J. — Appeal  dismissed  on  the  author- 
ity of  Lampley  v.  The  State,  6  Ala.  App.  23;  60  South. 
415. 


GAMBILL,  ET  AL.  V.  WEAVER. 

(Decided  Nov.  27,  1912.) 
Appeal  from  Birmingham  City  Court. 
Heard  before  Hon.  C.  C.  Nesmith. 
No  counsel  marked  for  either  party. 
Per  curiam.     Dismissed  for  failure  to  file  transcript 
in  time. 


GARNER  V.  THE  STATE. 

(TWO  CASES.) 
(Decided  Jan.  16,  1913.) 
Appeal  from  xVnuiston  City  Court. 
Heard  before  Hon.  Thomas  W.  Coleman^  Jr. 
No  counsel  marked  for  appellant.    R.  C.  Brickbll, 
Attorney  General,  and  W.  L.   Martin,  Assistant  At- 
torney General,  for  the  State. 
Per  curiam.    Appeal  dismissed. 
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GIBSON  V.  THE  STATE. 

(Decided  Dec.  17,  1912.) 

Appeal  from  Tuscaloosa  CJounty  Court. 

Heard  before  Hon.  H.  B.  Foster. 

No  counsel  marked  for  appellant.  B.  C.  Briokbll, 
Attorney  General,  and  W.  L.  Martin,  Assistant  At- 
torney General,  for  the  State. 

Pelham,  J. — The  transcript  contains  no  bill  of  ex- 
ceptions. We  find  no  error  presented  by  the  record  and 
the  case  will  be  aflBrmed.    Affirmed. 


GOWENS  V.  THE  STATE. 

(Decided  Jan.  23,  1913.) 

Appeal  from  Dale  Circuit  Court. 

Heard  before  Hon.  M.  Sollie. 

H.  L.  Martin^  for  appellant.  B.  C.  Brigkell^  Attor- 
ney General,  and  W.  L.  Martin,  Assistant  Attorney 
General,  for  the  State. 

Per  curiam.  ,Appeal  dismissed. 


GBIFFIN  V.  THE  STATE. 

(Decided  Feb.  4,  1913.) 

Appeal  from  Bullock  Circuit  Court. 

Heard  before  Hon.  M.  Sollie. 

Thomas  &  McDowell,  for  appellant.  B.  C.  Brick- 
ELL,  Attorney  General,  and  W.  L.  Martin,  Assistant 
Attorney  General,  for  the  State. 

Walker,  P.  J. — Affirmed.    Thomas,  J.,  not  sitting. 


HANNON,  ET  AL.  V.  CITY  OF  LANETT. 

(Decided  Nov.  19,  1912.) 
Appeal  from  Chambers  Circuit  Court. 
Heard  before  Hon.  A.  H.  Alston. 
No  counsel  marked  for  appellant.    Strother,   Hines 
&  Fuller,  for  appellee. 

Per  curiam.    Appeal  dismissed. 
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HANNON  V.  THE  STATE. 

(Decided  Jan.  14,  1913.) 

Appeal  from  Montgomery  City  Court. 

Heard  before  Hon.  Abmstead  Brown. 

Ho  counsel  marked  for  appellant.  B.  O.  Bbiokbll, 
Attorney  General,  and  W.  L.  Martin,  Assistant  At- 
torney General,  for  the  State. 

Per  curiam.    AflBrmed. 


HOOPEB  V.  THE  STATE. 

(Decided  Jan.  16,  1913.) 

Appeal  from  Anniston  City  Court. 

Heard  before  Hon.  Thomas  W.  Coleman,  Jr. 

No  counsel  marked  for  appellant.  B.  C.  Briokbll, 
Attorney  General,  and  W.  L.  Martin,  Assistant  At- 
torney General,  for  the  State. 

Per  curiam.    Appeal  dismissed. 


HOUSE,  ET  AL.  V.  DONNELLY. 

(Decided  Nov.  28,  1912.) 

Appeal  from  Birmingham  City  Court. 
Heard  before  Hon.  J.  J.  Bay,  Special  Judge. 
No  counsel  marked  for  either  party. 
Per  Curiam.    Affirmed  on  certificate. 


HOWLE  V.  THE  STATE. 

(THREE  CASES.) 
(Decided  Jan.  16,  1913.) 
Appeal  from  Gadsden  City  Court. 
Heard  before  Hon.  J.  A.  Bilbro. 
No  counsel  marked  for  appellant.    B.  C.  Brickbll, 
Attorney  General,  and  W.  L.  Martin,  Assistant  At- 
torney General,  for  the  State. 
Per  curiam.    Appeal  dismissed. 
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HYCHE  V.  THE  STATE. 
(Decided  Dec.  17,  1912.) 

Appeal  from  Tuscaloosa  County  Court. 

Heard  before  Hon.  H.  B.  Foster. 

No  counsel  marked  for  appellant  B.  C.  Briokbll, 
Attorney  General,  and  W.  L.  Martin,  Assistant  At- 
torney General,  for  the  State. 

Per  curiam.    AflBrmed. 


JACKSON,  ALIAS  V.  THE  STATE. 

(Decided  Jan.  23,  1913.) 

Appeal  from  Dale  Circuit  Court. 

Heard  before  Hon.  M.  Sollib. 

No  counsel  marked  for  appellant.  B.  C.  Brickbll, 
Attorney  General,  and  W.  L.  Martin,  Assistant  At- 
torney General,  for  the  State. 

Per  curiam.    Appeal  dismissed. 


LAWSON  V.  THE  STATE. 

(Decided  Jan.  23,  1913.) 

Appeal  from  Dale  Circuit  Court. 

Heard  before  Hon.  M.  Sollie. 

No  counsel  marked  for  appellant.  B.  C.  Brickbll, 
Attorney  General,  and  W.  L.  Martin,  Assistant  At- 
torney General,  for  the  State. 

Per  curiam.    Appeal  dismissed. 


LONG  V.  CITY  OP  GADSDEN. 
(Decided  Jan.  14,  1913.) 

Appeal  from  Gadsden  City  Court. 

Heard  before  Hon.  J.  A.  Bilbro. 

W.  J.  Martin,  for  appellant.  B.  C.  Brigkell,  At- 
torney General,  and  W.  L.  Martin,  Assistant  Attomej 
General,  for  the  State. 

Per  curiam.    Appeal  dismissed. 
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LYLE  V.  THE  STATE. 
(Decided  Dec.  5,  1912.) 

Appeal  from  Winston  County  Court. 

Heard  before  Hon.  John  S.  Curtis. 

tlACKSON  &  Dblonby,  for  appellant.  R.  C.  Briokbll^ 
Attorney  General,  and  W.  L.  Martin,  Assistant  Attor- 
ney General,  for  the  State. 

Per  curiam.    Appeal  dismissed. 


MATTHEWS  V.  THE  STATE. 

(Decided  Jan.  23,  1913.) 

Appeal  from  Dale  Circuit  Court. 

Heard  before  Hon.  M.  Sollib. 

No  counsel  marked  for  appellant.  R.  C.  Briokbll, 
Attorney  General,  and  W.  L,  Martin,  Assistant  At- 
torney General,  for  the  State. 

Per  curiam.    Appeal  dismissed. 


MAY  V.  THE  STATE. 
(Decided  Nov.  28,  1912.) 

Appeal  from  Jefferson  Criminal  Court. 

Heard  before  Hon.  Frank  Cahalan. 

No  counsel  marked  for  appellant.  R.  C.  Brigkbll, 
Attorney  General,  and  W.  L.  Martin,  Assistant  At- 
torney General,  for  the  State. 

Per  curiam.    Appeal  dismissed. 


MORRISON  V.  THE  STATE. 
(Decided  Nov.  28,  1912.) 

Appeal  from  Bessemer  City  Court. 

Heard  before  Hon.  J.  C.  B.  Gwin. 

No  counsel  marked  for  appellant.  R.  C.  Brigkbll, 
Attorney  General,  and  W.  L.  Martin,  Assistant  At 
torney  General,  for  the  State. 

Per  curiam.    Appeal  abated  by  death  of  appellant. 
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OWENS  V.  THE  STATE. 

(Decided  Dec.  17,  1912.) 

Appeal  from  Elmore  Circuit  Court. 

Heard  before  Hon.  W.  W.  Pbarson. 

No  counsel  marked  for  appellant.  R.  C.  Bbigkbll, 
Attorney  General,  and  W.  L.  Martin,  Assistant  At- 
torney General,  for  the  State. 

Pblham,  J. — AflBrmed. 


POWELL  V.  THE  STATE. 
(Decided  Jan.  23,  1913.) 
Appeal  from  Dale  Circuit  Court. 
Heard  before  Hon.  M.  Solue. 

No  counsel  marked  for  appellant.    R.  C.  Briokbll^ 
Attorney  General,  and  W.  L.  Martin,  Assistant  At- 
torney General,  for  the  State. 
Per  curiam.    Appeal  dismissed. 


POWELL  V.  THE  STATE. 

(Decided  Jan.  23,  1918.) 

Appeal  from  Dale  Circuit  Court. 

Heard  before  Hon.  M.  Sollie. 

J.  E.  Z.  RiLBY,  for  appellant.  R.  C.  Briokell^  Attor- 
ney General,  and  W.  L.  Martin,  Assistant  Attorney 
General,  for  the  State. 

Per  curiam.    Affirmed.    See  59  South.  328. 


QUINN  V.  THE  STATE. 
(Decided  Nov.  28,  1912.) 

Appeal  from  Walker  Law  and  Equity  Court. 

Heard  before  Hon.  T.  L.  Sowbll. 

No  counsel  marked  for  appellant.  R.  C.  Brigkhll, 
Attorney  General,  and  W.  L.  Martin,  Assistant  At- 
torney General,  for  the  State. 

Per  curiam.    Appeal  dismissed. 
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SEABOARD  AIR  LINE  RAILWAY  V.  BAYERS. 

(Decided  Dec.  19,  1912.) 

Appeal  from  Montgomery  Circuit  Court. 
Heard  before  Hon.  W.  W.  Pkarson. 
Steinee^  Crum  &  Wbil^  for  appellant    No   counsel 
marked  for  appellee. 

Per  curiam.    Dismissed  on  motion  of  appellant. 


SHELBY  V.  ST.  PAUL  FIRE  &  MARINE  INS.  CO. 
(Decided  Nov.  27,  1912.) 
Appeal  from  Jefferson  Circuit  Court. 
Heard  before  Hon.  E.  C.  Crowe. 
J.  S.  Kennedy^  for  appellant.    A.  Latady^  for  ap- 
pellee. 

Per  curiam.    Appeal  dismissed  because  of  transcript 
not  being  filed  in  time. 


SMITH  V.  THE  STATE. 

(Decided  Dec.  19,  1912.) 

Appeal  from  Morgan  Circuit  Court. 

Heard  before  Hon.  D.  W.  Speaks. 

C.  L.  Price,  for  appellant.  R.  C.  Briokbll,  Attorney 
General,  and  W.  L.  Martin,  Assistant  Attorney  Gen- 
eral, for  the  State. 

Per  curiam.    Appeal  dismissed  by  appellant  . 


SMITH,  ALIAS  CLARK  V.  STATE. 

(Decided  Jan.  23,  1913.) 

Appeal  from  Coffee  Circuit  Court. 

Heard  before  Hon.  H.  A.  Pbarce. 

H.  L.  Martin^  Rilet  &  Carmichabl,  and  J.  A.  Carn- 
LET,  for  appellant.  R.  C.  Brigkell^  Attorney  Gteneral, 
and  W.  L.  Martin,  Assistant  Attorney  General,  for  the 
State. 

Per  curiam.    Appeal  dismissed. 
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SOUTHERN  STATES  FIRE  &  CASUALTY  INS.  CO. 

V.  HARD. 

(Decided  Nov.  27,  1912.) 
Appeal  from  Birmingham  City  Court. 
Heard  before  Hon.  C.  C.  Nbsmith. 
No  counsel  marked  for  either  party. 
Per  curiam.     Dismissed  for  failure  to  file  transcript 
in  time. 


STANFORD  V.  THE  STATE. 

(Decided  Jan.  23,  1918.) 

Appeal  from  Henry  Circuit  Court. 

Heard  before  Hon.  M.  Sollie. 

No  counsel  marked  for  appellant.  R.  C.  Brigkell, 
Attorney  General,  and  W.  L.  Martin,  Assistant  At- 
torney General,  for  the  State. 

Per  curiam.    Appeal  dismissed. 


STEPHENSON  V.  THE  STATE. 

(Decided  Feb.  4,  1913.) 

Appeal  from  Henry  Circuit  Court. 

Heard  before  Hon.  M.  Sollib. 

No  counsel  marked  for  appellant.  R.  C.  Bbigkbll, 
Attorney  General,  and  W.  L.  Martin,  Assistant  At- 
torney  General,  for  the  State. 

Per  curiam.    Affirmed. 


THOMAS  V.  CITY  OP  BIRMINGHAM. 
(Decided  Nov.  27,  1912.) 

Appeal  from  Jefferson  Circuit  Court. 

Heard  before  Hon.  E.  C.  Crowb. 

No  counsel  marked  for  appellant.  Romainb  Botd^ 
for  appellee. 

Per  curiam.  Appeal  dismissed  for  want  of  prosecu- 
tion. 
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TRAYLOR  V.  THE  STATE. 

(Decided  Jan.  23,  1913.) 

Appbal  from  Dale  Circuit  Court. 

Heard  before  Hon.  M.  Sollib. 

No  counsel  marked  for  appellant.  R.  C.  Brigkbll^ 
Attorney  General^  and  W.  L.  Martin^  Assistant  At- 
torney General,  for  the  State. 

Per  curiam.    Appeal  dismissed. 


UPCHURCH  V.  THE  STATE. 
(Decided  Dec.  5,  1912.) 

Appeal  from  Tuscaloosa  County  Court. 

Heard  before  Hon.  H.  B.  Foster. 

No  counsel  marked  for  appellant.  R.  C.  Brigkbll, 
Attorney  General,  and  W.  L.  Martin,  Assistant  At- 
torney General,  for  the  State. 

Per  curiam.    Appeal  dismissed  by  agreement. 


VINES  V.  THE  STATE. 
(Decided  Nov.  28,  1912.) 

Appeal  from  Bessemer  City  Court. 

Heard  before  Hon.  J.  C.  B.  GwiN. 

No  counsel  marked  for  appellant.  R.  C.  Bbigkell, 
Attorney  General,  and  W.  L.  Martin,  Assistant  At- 
torney General,  for  the  State. 

Per  curiam.    Appeal  dismissed. 


WARD  V.  THE  STATE. 

(Decided  Jan.  23,  1913.) 

Appeal  from  Henry  Circuit  Court. 

Heard  before  Hon.  M.  Sollib. 

No  counsel  marked  for  appellant.  R.  C.  Briokbll, 
Attorney  General,  and  W.  L.  Martin,  Assistant  At- 
torney General,  for  the  State. 

Per  curiam.    Appeal  dismissed. 
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WARD  V.  THE  STATE. 

(Decided  Jan.  23,  1913.) 

Appeal  from  Dale  Circuit  Court. 

Heard  before  Hon.  M.  SoLUB. 

No  counsel  marked  for  appellant.  R.  C.  Bbickhll, 
Attorney  Oeneral,  apd  W.  L.  Martin^  Assistant  At- 
torney General,  for  the  State. 

Per  curiam.    Appeal  dismissed. 


WHITLEY  V.  THE  STATE. 

(Decided  Nov.  28,  1912.) 

Appbal  from  Winston  Circuit  Court. 

Heard  before  Hon.  J.  J.  Curtis. 

Math  ALL  &  Stagnbr^  and  Gunn  &  Powbll,  for  ap- 
pellant. R.  C.  Brickbll^  Attorney  General,  and  W.  L. 
Martin,  Assistant  Attorney  General,  for  the  State. . 

Per  curiam.    Appeal  dismissed. 


WILLIAMS  V.  TOWN  OP  WETUMPKA. 

(Decided  Nov.  21,  1912.) 

Appbal  from  Elmore  Circuit  Court. 
Heard  before  Hon.  W.  W.  Pearson. 
No  counsel  marked  for  either  party. 
Per  curiam.    AfSrmed  on  certificate. 


WILSON  V.  THE  STATE. 

(Decided  Jan.  13,  1913.) 

Appeal  from  Montgomery  City  Court. 

Heard  before  Hon.  Armstead  Brown. 

No  counsel  marked  for  appellant.  R.  O.  Bbickbll, 
Attorney  General,  and  W.  L.  Martin^  Assistant  At- 
torney General,  for  the  State. 

Per  curiam.    AfSrmed. 
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WISE  V.  THE  STATE. 

(Decided  Nov.  28,  1912.) 

Appeal  from  Jefferson  Criminal  Court. 

Heard  before  Hon.  Frank  Cahalan. 
.  MoAbthur  &  Howard,  for  appellant.    R.  C.  Briok- 
BLL,  Attorney  General,  and  W.  L.  Martin^  Assistant 
Attorney  General,  for  the  State. 

Per  curiam.    Appeal  dismissed. 


CARLETON  V.  THE  STATE. 

(Decided  Feb.  13,  1913.) 

Appeal  from  Wilcox  Circuit  Court. 

Heard  before  Hon.  B.  M.  Miller. 

Miller^  Bonner  &  Miller^  for  appellant.  R.  C. 
Brigkell^  Attorney  General,  and  W.  L.  Martin,  Assist- 
ant Attorney  General,  for  the  State. 

Per  curiam.  Abated  on  motion  of  the  Attorney  Gen- 
eral. 


EX  PARTE  DEW. 

(Decided  Feb.  11,  1913.) 

Original  petition  in  Court  of  Appeals. 
Denson  &  Denson,  for  appellant. 
Per  curiam.    Appeal  dismissed  for  want  of  prosecu- 
tion. 


EX  PARTE  DUNCAN. 

(Decided  Feb.  11,  1913.) 

Original  petition  in  Court  of  Appeals. 
Denson  &  Denson,  for  appellant. 
Per  curiam.    Appeal  dismissed  for  want  of  prosecu- 
tion. 
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EX  PARTE  HARRIS. 

(Decided  Feb.  11,  1913.) 

Original  petition  in  Court  of  Appeals. 
Denson  &  Denson,  for  appellant. 
Per  curiam.    Appeal  dismissed  for  want  of  prosecu- 
tion. 


EX  PARTE  HOLLEY. 

(Decided  Feb.  11,  1913.) 

Original  petition  in  Court  of  Appeals. 
Denson  &  Denson,  for  appellant. 
Per  curiam.    Appeal  dismissed  for  want  of  proflecu- 
tion. 


LADD  &  GRAY  V.  FLEMING. 

(Decided  Feb.  11,  1913.) 

Appeal  from  Choctaw  Circuit  Court. 
Heard  before  Hon.  John  T.  Lackland. 
Gray  &  Boswell^  for  appellant.    W.  A.  Guntbb,  for 
appellee. 

Per  curiam.    Affirmed  on  motion. 


LOVE  V.  THE  STATE. 

(Decided  Feb.  13,  1913.) 

Appeal  from  Morgan  Law  and  Piquity  Court. 

Heard  before  Hon.  Thomas  W.  Wert. 

No  counsel  marked  for  appellant.  R.  C.  Brickell, 
Attorney  General,  and  W.  L.  Martin,  Assistant  At- 
torney General,  for  the  State. 

Walker^  P.  J. — No  error  is  found  in  the  record.  Af- 
firmed. 
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EX  PARTE  MALONE. 

(Decided  Feb.  11,  1913.) 
Original  petition  in  Court  of  Appeals. 
Dbnson  &  Denson^  for  appellant. 
Per  curiam.    Dismissed  for  want  of  prosecution. 


MIMS  V.  THE  STATE. 

(Decided  Jan.  23,  1913.) 

Appeal  from  Henry  Circuit  Court. 

Heard  before  Hon.  M.  Solue. 

No  counsel  marked  for  appellant.  B.  C.  Bbiokeqll^ 
Attorney  General,  and  W.  L.  Martin^  Assistant  At- 
torney General,  for  the  State. 

Per  curiam.    Appeal  dismissed. 


EX  PARTE  MORGAN. 

(Decided  Feb.  13,  1913.) 

Original  petition  in  Court  of  Appeals. 

Dbnson  &  Dbnson^  for  appellant. 

Per  curiam.    Dismissed  for  want  of  prosecution. 


PARKS  V.  STATE. 

(Decided  Feb.  11,  1913.) 

Appeal  from  Lawrence  County  Court. 

Heard  before  Hon.  D.  W.  Speake. 

No  counsel  marked  for  appellant.  B.  C.  Brickell, 
Attorney  General,  and  W.  L.  Martin^  Assistant  At- 
torney General,  for  the  State. 

Thomas^  J. — ^AffirnuMl. 
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SAVAGE  V.  STATE. 

(Decided  Feb.  13,  1913.) 

Appeal  from  Wilcox  Circuit  Court. 

Heard  before  Hon.  B.  M.  Millbr. 

JoNBS  &  Mabry^  for  appellant  B.  C.  Brigkbll^  At- 
torney General,  and  W.  L.  Martin,  Assistant  Attorney 
Gteneral,  for  the  State. 

Per  curiam.    Appeal  dismissed. 


SHARP  V.  STATE. 

(Decided  Feb.  6,  1918.) 

Appeal  from  Madison  Law  and  Equity  Court. 

Heard  before  Hon.  James  H.  Ballbntine. 

No  counsel  marked  for  appellant.  R.  C.  Brigkell, 
Attorney  General,  and  W.  L.  Martin^  Assistant  At- 
torney General,  for  the  State. 

Per  curiam.    Appeal  dismissed. 


WATSON  V.  STATE. 

(Decided  Feb.  6,  1913.) 

Appeal  from  Andalusia  City  Court. 

Heard  before  Hon.  A.  L.  Rankin. 

A.  Whaley^  for  appellant.  R.  C.  Brickell,  Attor- 
ney General,  and  W.  L.  Martin^  Assistant  Attorney 
General,  for  the  State. 

Per  curiam.    Aifirmed. 


WILLIAMS  V.  STATE. 

(Decided  Feb.  6,  1913.) 

Appeal  from  Pike  Law  Court. 

Heard  before  Hon.  T.  L.  Borum. 

No  counsel  marked  for  appellant.  R.  C.  Briokell, 
Attorney  General,  and  W.  L.  Martin,  Assistant  At- 
torney General,  for  the  State. 

Pelham,  J. — Affirmed. 
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ABATEMENT. 

See  Pleading,  §  1. 
ABUSIVE  LANGUAGE. 

See  Disorderly  Conduct. 
ACCOMPLICES. 

See  Evidence,  §  6. 
ACCOUNT  STATED. 

See  Evidence,  §  3a. 

Account  Stated;  Evidence;  Stttficiency. — The  giving  by  a  bank 
of  notices  of  overdrafts  by  a  depositor  does  not  establish  a  stated 
account  against  the  depositor,  where  the  evidence  to  establish  the 
giving  of  the  notices  showed  no  Independent  recollection  of  the 
witness,  but  that  the  witness  relied  on  the  way  he  knew  that  he 
transacted  business  for  the  bank  and  kept  Its  books. — Smith  r.  Al- 
len, 307. 

ACCORD   AND   SATISFACTION. 

Accord  and  Satisfaction;  Pleading. — Where  the  action  was  for 
balance  of  salary  as  superintendent  of  defendant's  coal  mine,  a  plea 
alleging  that  no  fixed  sum  was  agreed  on  as  a  salary  when  plalntlflP 
entered  defendant's  employ,  and  that  It  was  plaintiff's  duty  to 
compile,  or  cause  to  be  compiled,  sheets  showing  the  dally  cost  of 
coal,  and  that  the  sheets  compiled  and  lnsi)ected  and  forwarded  by 
plaintiff,  without  Objection  embraced  the  Item  of  his  salary,  and 
that  such  amount  was  paid  by  defendant  to  plaintiff  from  time  to 
time  without  objection  by  plaintiff,  was  not  sufficient  as  a  plea  of 
accord  and  satisfaction,  in  that  it  failed  to  aver  that  the  payment 
was  made  or  received  in  full  satisfaction  of  the  account  sued  on. 
—Cahaba  Coal  Co.  r.  Ilanhy,  282. 

Accord  and  Satisfaction;  Part  Payment;  Condition. — To  con- 
stitute accord  and  satisfaction  the  debtor  must  pay,  as  a  com- 
promise, more  than  the  amount  admitted  to  be  due,  or  pay  the 
amount  admitted,  subject  to  a  condition  that  its  acceptance  would 
le  in  settlement  of  tlie  entire  demand. — Borden  d  Co.  v.  Vinegar 
B.  L.  Co..  x\r>. 

Same:  Eridenee;  Sufficiency. — The  evidence  examined  and  held 
insufficient  to  show  that  a  sum  admitted  by  the  buyer  to  be  due 
under  the  contract,  and  paid  by  him  was  paid  on  condition  that  it 
had  I  ec'i  nccei)(ed  In  full  satisfaction,  or  that  It  be  accepted  as 
such.— //>.  r>:\7}. 

A(^TIONS. 

Assignments. 

1.  Statutory  Remedy. 

Actions:  Statutory  Remedy;  Cumulative  Remedy. — As  a  rule, 
a  spe<'lal  statutory  remedy  Is  cumulative  and  is  not  exclusive  of  the  or- 
dinary jurisdiction  of  the  court,  unless  the  manifest  intention  of  the 
statute  is  to  make  the  special  remedy  exclushe,  which  intent  must 
l>e  manifested  by  affirmative  words  to  that  end. — Jaffes  v.  F.  rf  D. 
Co.,  200. 
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ACTIONS— Con^fitted. 

2.  Recovery   of  all   Damages. 

Actions;  Recovery  of  Damages. — One  may  recover  in  one  ac- 
tion all  damages  resulting  from  a  breach  of  duty  growing  out  of  a 
contract.— B'ftom  F.  d  T.  Co.  v.  Still  556. 

3.  Joinder. 

Action;  Joinder.— Vnaer  section  5329,  Code  1907,  actions  ex 
delicto  and  actions  ex  contractu  may  lie  joined  where  they  arise  out 
of  the  same  transaction.— W.  17.  T.  Co.  v.  F.  d  M.  Bank,  637. 

ACTS   CITI:D  or   CONSTRl  EI). 

General. 

1888-9  i>.  992.  Friddle  v.  Braun,  429. 

irK)7      p.  179.  llnxford  v.  Brown,  447. 

1909     p.     76.  Coleman  v.  State,  ex  rel.  Wild,  424. 

1909      p.     86.  Williams  v.  The  State,  124. 

1909      J).     91.  Shivers  v.  The  State,  110. 

liX)9     p.  146.  Bledsoe  v.  City  National  Bank,   195. 

1{K)9      p.  195.  Order  of  Calanthe  v.   Armstrong,  378. 

1909      p.  317.  Parker  v.  The  State,  9. 

1909      p.  317.  Clhls  V.   The   State,  30. 

1909      p.  318.  Wilks  v.  The  State,   117. 

1911      p.  4r:0.  Swnln  v.  The  State,  5. 

1911      J).  (Sr).  Bozoman   v.   The  State,   151. 

1911      p.  700.  Order  of  Calanthe  v.  Armstrong,  378. 

Local. 

1880-1  p.  163.  Williams  v.  The  State,  104. 

1894-5  p.  7(«.  Swope  v.    Sherman,   210. 

189(;-7  p.  270.  A.  G.  S.  R.  R.  C.  v.  Taylor,  583. 

1907     p.  21().  Marl-erry  v.  The  State,  58. 

1907      p.  735.  Marborry  v.  The  Stsito.  58. 

AMKXnMKNT. 
See  Parties. 

ANIMALS. 

1.  Running  at  Large. 

AnimaU;  Runniuf/  at  Lart/c;  Petition;  Eridcncc. — It  being  abso- 
lutely necessary  under  Acts  1880-1,  p.  1()3,  that  the  persons  petitioning 
for  the  establishment  of  a  stock  law  district  be,  in  fact,  or  be  found 
by  the  court  to  be,  freeholders,  a  petition  shown  by  the  minutes  of 
the  probate  court,  purporting  to  show  the  establishment  of  a  stock 
law  district,  was  erroneously  admitteii  in  support  of  a  prosecution 
for  permitting  cows  to  run  at  large  in  such  district,  where  such 
minutes  state  that  ten  persons  describing  themselves  as  freeholders, 
petition  the  court,  and  that  the  court  upon  consideration  of  sucb 
petition,  and  proof  }ubhue<l  therein  granted  such  petition. — Wil- 
liawff   r.   The  State,  104. 

APPEAL   AND   ERROR. 
1.  Reservation    of;    Method. 

Appeal  and  Error;  Re.serratioti ;  Method. — The  reservation  of 
the  question  as  to  whether  or  not  the  ruling  of  the  magistrate  in 
allowing  bnil  on  the  evidence  adduced  must  be  presented  by  bill 
of  exceptions  showing  that  an  exception  was  reserved  to  the  ruling 
or  decision  when  rendered.  The  bill  of  exceptions  examined  and 
held  rot  to  show  such  a  reservaticm  as  presents  for  review  the  ruling 
on  the  evidence  in  admitting  defendant  to  l)all. — State  v.  Carter,  1. 


Digitized  by 


Google 


SUBJECT  INDEX.  675 

APPEAL  AND  EHROR— Continued, 
1%.  Joinder  In;  Effect. 

Appeal  and  Error;  Appeal  Bond;  Waiver. — A  joinder  in  error 
Is  a  submission  by  the  appellee  to  the  jurisdiction  of  the  appellate 
court  and  amounts  to  a  waiver  of  an  appeal,  and  of  any  steps  re- 
quired to  effectuate  It,  and  hence,  it  was  walrer  of  any  insuffi- 
ciency of  the  appeal  bond.— Coats  r.  Elkan  d  Co,,  187. 

2,  Time  of  Taking. 

Appeal  and  Error;  Time  of  Taking  Appeal. — Under  section 
2870,  Code  lfX)7,  an  appeal  taken  on  April  27,  1912,  was  properly 
dismisse<i  where  no  transcript  was  filed,  nor  certificate  of  appeal 
taken,  or  any  other  method  of  docketing  the  case  or  prosecuting 
the  appeal  was  pursued  during  the  term  of  the  Court  of  Appeals, 
which  adjourned  on  the  last  day  of  June  1912,  In  pursuance  of  sec- 
tion 5,  Acts  1911,  p.  4:>0.—Sirain  r.  The  State,  5. 

Same. — Section  2870,  Code  1907,  has  reference  by  the  use  of  the 
term  "unless  otherwise  provided'*  to  other  statutes  fixing  the  time 
when  ai)peal8  in  particular  classes  of  cases  are  returnable,  and 
does  not  extend  the  time  or  term  to  which  the  appeal  Is  returnable 
to  conform  to  the  time  allowed  by  statute  for  preparing  the  bill  of 
exceptions  and  having  the  same  signed. — Ih.  5. 

Same. — I'nder  section  2870,  the  defendant  should  file  with  the 
clerk  of  the  Appellate  Court  a  certificate  of  appeal,  whereupon  the 
case  may  le  docketed  and  continued  on  a  showing  made  that  the 
time  for  makirg  and  having  signed  the  bill  of  exceptions,  where 
there  is  a  1)111  of  exceptions,  and  preparing  the  transcript  has  not 
expired. — lb.  5. 

Appeal  and  Error;  Time  of  Taking.— Section  2868,  Code  1907, 
is  expressly  amended  by  Acts  1909,  p.  19r),  so  as  to  extend  the  gen- 
eral time  for  appeal  from  six  months  to  one  year. — Onlrr  of  Cah 
ant  he  v.  Armstrong,  378. 

(1»)     Contents  of  Transcrii)t. 

Appeal  and  Error;  Transeript;  Preparation. — Where  no  ques- 
tion is  raised  with  reference  to  the  venire  or  organization  of  the 
petit  jury.  In  the  court  1  elow.  it  should  not  be  included  in  the 
transcrijjt  and  will  be  stricken  on  appeal. — Darts  v.  The  State,  122. 

3.  Harmless  Error, 
(a)     Instruction. 

Appeal  and  Error;  Harmless  Error;  Instruetions. — Where  de- 
fendant was  convicted  of  manslaughter  in  the  second  degree,  he  can- 
not complain  of  the  refusal  of  charges  pertaining  solely  to  the  higher 
offenses  charged. — Parker   r.   The  State,  9. 

Appeal  and  Error;  Curing  Error. — Where  the  court  by  explicit 
instructions  to  the  jury  told  them  not  to  ccmsider  or  accord  any 
influence  to  remarks  made  relative  to  statement  by  defendant's 
counsel  as  to  proof  of  threats,  any  error  in  such  i)revious  remarks 
was  curetl. — Redden  r.  The  State,  33. 

Appeal  and  Error;  Harmless  Error;  Instruction. — Where  the 
affidavit  and  warrant  charged  an  assault  and  battery  with  a  knife, 
and  the  evidence  was  conflicting  as  to  whether  a  knife  was  used,  and 
the  jury  assessed  a  fine  of  only  $12.r)0.  It  was  harmless  error  to  re- 
fuse Instructions  covering  an  assault  and  battery  with  a  knife  as  the 
verdict  li'dicated  that  the  jury  did  not  believe  that  a  knife  was 
used.— iri7«on  v.  The  State,  66. 
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Appeal  and  Error;  Harmless  Error;  Instructions. — Where  the 
fine  assessed  by  a  jury  was  many  times  the  actual  minimum,  if 
there  was  error  in  the  charge  as  to  the  amount  of  the  minimum 
fine,  it  was  error  without  injury. — Bartlett  v.  The  State,  85. 

Same;  Instructions. — Where  the  plalntlflP  is  entitled  to  the  gen- 
eral affirmative  charge,  it  is  harmless  error  to  give  or  refuse  special 
charges  for  defendant. — Key  v.  Ooodall  B.  d  Co.,  227. 

Appeal  and  Error;  Harmless  Error;  Instructions. — In  an  ac- 
tion by  the  city  based  on  the  breach  of  warranty  as  to  the  quality 
of  certain  fire  hose  purchased,  it  was  not  reversible  error  for  the 
court,  after  correctly  stating  the  measure  of  damages  as  the  pur- 
chase price,  to  add  that  the  reason  for  the  rule  was  that  a  defect 
in  the  hose  might  result  in  the  burning  of  a  whole  tow^n,  esi>e<'ially 
in  the  alienee  of  a  request  for  an  explanatory  charge. — Loch,  ct  a1. 
V.  City  of  Montfjomery,  .325. 

Appeal  and  Error;  Review;  Harmless  Error. — Where  plaintiff 
was  entitled  to  the  general  affirmative  charge,  other  rulings  com- 
plained of,  even  if  error  would  not  be  prejudicial  to  the  defendant 
— Banks  v.  Windham,  OIG. 

Appeal  and  Error;  Review;  Harmless  Error. — Where  a  plain- 
tiff is  entitled  to  the  general  charge  upon  the  whole  case,  errors 
committed  are  not  prejudicial  to  defendant. — TV.  V.  Tel.  Co.  r.  F. 
d'  M.  Bank,  OSl. 

(b)     Evidence. 

Appeal  and  Error;  Harmless  Error;  Evidence. — Where  evidence 
admitted  was  of  a  fact  not  controverted,  but  was  subsequently  testi- 
fied to  and  admitted  l>y  defendant  in  his  own  evidence,  its  admis- 
sion was  harmless  error,  if  error  at  all. — Powell  v.  The  State.  17. 

Appeal  and  Error:  Harmless  Error;  Evidence. — Where  a  fact 
is  proven  by  other  evidence  received  without  objection  and  not 
denied  by  the  defendant,  the  aduii.sslon  of  evidence  of  .such  a  fact, 
if  error,  is  harmlcps. — Chestnut  v.  The  State,  72. 

Appeal  and  Error;  Havmle.^s  Error;  Ipvidenee. — Where  it  is 
held  that  the  action  of  the  court  substituting  one  grand  juror  for 
another  did  not  invalidate  the  indictment  preferred  against  the  de- 
fendant, the  admission  of  parol  evidence  tending  to  impeach  the 
order  of  the  court  excusing  such  grand  juror  on  hearing  the  pre- 
liminary motion  and  issues  tendered  by  the  pleas  in  abatement  was 
without  injury,  if  error.-    VCilder  v.   The  State.   12<S. 

Same;  JI armless  Error;  Evidence. — Where  plaintiff  was  en- 
titled to  have  a  verdict  directed  for  him,  the  defendant  cannot  com- 
plaiM  of  erroneous  rulini^s  on  evidence,  which  would  not  have  af- 
fected (ho  result.— A'r//  r.  GoodaU  /?.  d  Co..  227. 

Appeal  and  Error;  Review;  Cured  by  Suhsequent-Testimony. — 
Where  error  is  conunitted  in  sustaining  objection  to  a  question,  it 
is  cured  by  sul  seciurntly  allowing  the  witness  to  state  the  far*ts. — 
Borden  d  Co.  v.   Vinegar  /?.  />.   Co.,  ."^.^k 

Same;  Harmless  Error;  Evidence. — Any  error  in  permitting  a 
purchaser  to  state  that  his  motive  in  going  to  see  the  property  was 
to  buy  it  if  it  suited  him,  was  harmless,  where  that  wjis.  in  fact, 
his  purpose,  the  issue  being  whether  he  was  induce<l  by  plaintiff  to 
look  at  the  property. — Davis  r.  Clausen.  ,381. 

Appeal  and  Error;  TI armless  Error;  Evidence. — The  exclusion 
of  a  relevant  fact  is  rendered  harmless  by  permitting  a  witness 
subsequently  to  testify  to  that  fact,  and  correctly  charging  the  Jury 
with  reference  thereto. — Sloss-S.  8.  d  I,  Co.  v.  Devaney,  457. 
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Appeal  and  Error;  Harmless  Error;  Evidence. — Where  evidence 
of  conversation  with  defendant's  agent  was  admitted  without  proof 
of  the  agent's  authority  to  act  in  the  transaction,  any  error  was 
cured  by  evidence  subsequently  introduced  to  prove  that  the  agent 
had  autliorlty  to  represent  and  speais  for  the  defendant  in  the 
matter  in  controversy.— /v.  d  N.  R.  R.  Co.  v.  Shepherd,  49C. 

Same;  Evidence. — Although  the  question  called  for  a  conclu- 
sion as  to  a  demand,  the  answer  was  followed  by  a  statement  of 
facts  which  showed  a  demand,  curing  any  error  in  admitting  the 
question  and  the  answer  stating  a  conclusion. — Stamps  v.  Thomas, 
622. 

(c)  Pleadings. 

Appeal  and  Error;  Harmless  Error;  Pleading. — Error  in  sus- 
taining objection  to  a  special  plea  denying  corporate  existence  Is  not 
rendered  harmless  by  the  statement  of  the  court  that  the  accused 
may  prove  the  non-existence  of  the  corporation  under  his  plea  of  not 
guilty,  since  thereby,  the  burden  of  proving  the  non-existence  of  a 
corporation  is  placed  ui)on  the  defendant,  whereas,  under  the 
special  plea  the  burden  rests  on  the  state. — Barr  v.  The  State,  96. 

Sam4^. — Although  the  bill  of  exception  recites  the  introduction 
in  evidence  over  the  objection  of  defendant  of  a  paper  purporting 
to  be  a  certified  copy  of  the  charter  of  the  corporation  mentioned 
in  the  indictment,  but  the  paper  was  not  set  out  nor  described 
therein,  the  court  cannot  declare  that  the  error  in  sustaining  objec- 
tions to  defendant's  special  plea  denying  the  existence  of  the  cor- 
poration was  rendered  harmless  by  the  undisputed  evidence  of  cor- 
porate existence. — /&.  96. 

Appeal  and  Error;  Harmless  Error;  Pleading. — The  fact  that 
plaintiff  was  permitted  to  amend  and  reflle  the  1st  count  of  his 
complaint  does  not  cure  error  where  the  special  breach  assigned  in 
the  amendment  was  also  stricken  out  by  the  court. — Nelson  v. 
Rothschilds,  390. 

Same;  Harmless  Error;  Plea. — ^Where  a  defendant  had  th? 
benefit  under  the  issues  made  on  the  trial  of  all  the  special  matters 
set  up  In  the  pleas  to  which  demurrers  were  sustained,  the  sustain- 
ing of  such  demurrers  were  not  prejudicial. — So.  Ry.  Co.  r.  Foster, 
487. 

Appeal  and  Error;  Harmless  Error;  Pleading. — Tt  Is  not  error 
to  reversal  for  the  court  to  decline  to  grant  a  motion  to  strike  from 
the  complaint  damages  claimed,  although  the  motion  be  well 
grounded.— B'/J  a wj   T.  d  T.  Co.  r.  Still,  5.% 

Appeal  and  Error;  Harmless  Error;  Pleading. — Where  the  ac- 
tion was  trover,  and  issue  is  joined  under  plea  of  not  guilty,  any 
error  In  striking  certain  special  pleas  and  sustaining  demurrers  to 
others,  was  harmless,  for  in  trover,  the  general  issue  puts  In  Issue 
every  matter  which  nii^ht  be  pleaded  in  bar,  except  a  release. 
—Stamps  r.  Thomas,  022. 

Appeal  and  Error;  Harmless  Error;  Pleading. — Tt  Is  error 
without  injury  to  sustain  a  demurrer  to  a  plea  containing  matters 
available  under  the  plea  of  the  general  issue  when  that  plea  is  Inter- 
posed.~W.   V.   Tel.  Co.  v.  Sledge,  650. 

(d)  Argument  of  Counsel. 

Same;  Harmless  Error;  Argument  of  Counsel. — It  was  Improper 
for  the  counsel  to  argue  that  plaintiff  obtained  a  Judgment  in  the 
lower  court  for  the  full  amount  sued  for,  and  that  we  ought  to 
have  it  here,  and  it  was  reversible  error  for  the  court  to  refuse  to 
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Instruct  the  jury  to  disregard  such  argument  as  well  as  to  telJ 

them  that  it  was  proper. — Dupny  v.  Wright,  238. 

4.  Rehearing;  Matters  Considered. 

Appeal  and  Error;  Rehearing;  Matters  Reviewable. — Although 
such  objection  was  presented  for  the  first  time  on  application  for 
rehearing  the  defendant  was  entitled  to  a  review  of  his  objections 
that  the  record  showed  no  proper  order  prescribing  the  number  of 
jurors  from  which  his  jury  could  be  selected. — Powell  v.  The  State, 
17. 

Same:  Grounds  of  Reversal. — ITnder  section  G264,  Code  1907,  a 
cause  will  not  be  reversed  because  the  order  prescribing  the  number 
of  jurors  from  which  the  jury  should  be  selected  was  not  made 
before  the  drawing  of  the  jury,  but  was  made  at  the  time  the  jury 
was  drawn. — lb.  17. 

Same;  Review;  Motion  for  New  Trial. — ^Where  the  bill  of  ex- 
ceptions fails  to  show  proof  in  support  of  the  grounds  alleged  for 
granting  the  motion,  or  that  due  diligence  was  made  to  procure  the 
newly  discovered  evidence  at  the  trial,  and  had  been  unavailing,  the 
court  will  not  review  on  appeal,  the  denial  of  the  motion  for  a  new 
trial.— -So.  Ry.   Co.   v.  Foster,  487. 

5,  Presumptions. 

Appeal  and  Error;  Presumptions;  Order  of  Instruction. — ^Where 
the  bill  of  exceptions  sets  out  charges  given  for  the  state  in  advance 
of  charges  given  for  the  defendant,  it  may  be  presumed.  In  the  ab- 
sence of  a  contrary  showing  that  such  charges  had  already  been 
given  when  alleged  Inconsistent  charges  were  requested  by  and 
given  for  defendant. — Livingston   v.  The  State,  43. 

G.  Party  Inviting  Error. 

Same;  Partg  Inviting  Etror. — ^Where  charges  had  been  given 
for  the  state,  and  a  defendant  then  requests  and  has  given  charges 
inconsistent  with  those  given  for  the  state,  the  defendant  cannot 
complain  of  the  result  brought  about  by  the  compliance  of  the 
court  with  his  request.  — Livingston  r.  The  State,  43. 

7.  Review. 

(a)  Necessity  of  Exception, 

Appeal  and  Erwr;  Review;  Necessity  of  Exception. — One  can- 
not complain  on  appeal  of  portions  of  the  court's  oral  charge  to 
which  the  court's  attention  was  not  called  by  objection  and  excep- 
tion.—iS'mt77t  V.   The  State,  55. 

Same;  Exception;  Necessity. — ^Where  it  does  not  appear  that  an 
exception  to  a  part  of  the  court's  oral  charge  was  taken  and  reserved 
pending  the  trial,  and  before  the  jury  returned.  It  will  not  be  con- 
sidered on  appeal. — McCaskey  R.  Co.  v.  Nix  Drug  Co.,  309. 

Same;  Exceptions ;  Necessity. — Where  the  record  is  silent  as 
to  an  exception  to  a  ruling  of  the  court  on  the  admission  of  evidence, 
error  as  to  that  ruling  is  not  presented  for  revievr.-r-S tamps  t?. 
Thomas,  622. 

(b)  Matters  Considered. 

Appeal  and  Error;  Review;  Ruling  on  Pleading. — Where  one 
count  of  the  complaint  states  a  cause  of  action  good  against  demur- 
rer, entitling  plaintiff  to  recover  thereon  upon  proof  of  the  allega- 
tions thereof,  the  appellate  court  will  not  consider  the  sufficiency 
of  the  other  counts  on  an  appeal  from  a  non-suit  rendered  upon 
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sustaining  a  demurrer  to  the  complaint. — Town  of  Clayton  v.  Mar- 
tin, 190. 

Appeal  and  Error;  Record;  Questions  Presented. — Where  there 
is  no  bill  of  exceptions  and  nothing  to  show  what  evidence  the 
court  based  its  ruling  upon,  the  only  question  presented  for  review 
on  appeal,  was  whether  or  not  the  complaint  stated  a  substantial 
cause  of  action.  (Section  4143,  Code  1007.) — Swopc  v.  Slicrman, 
210. 

Appeal  and  Error;  Review;  Record. — ^Thls  court  cannot  on  ap- 
peal review  the  action  of  the  court  on  demurrer  where  the  demur- 
rers are  not  set  out  in  the  record. — Dupuy  r.  Wright,  238. 

Appeal  and  Error;  Record;  Prejudice. — Where  it  is  not  shown 
that  the  question  was  answered,  error  cannot  be  predicated  on 
overruling  an  objection  to  (he  question. — Plott  v.  Fofttcr,  402. 

(c)  Presumptions   on. 

Appeal  and  Error;  Review;  Presumption. — ^Where  the  default 
Judgment  recites  that  defendant  was  duly  summoned.  It  will  be  pre- 
sumed on  appeal  that  sufficient  evidence  was  produced  to  show 
service  and  return  by  one  vested  with  authority,  although  the  return 
was  made  by  J.  E.  D.,  deputy  sheriff,  while  the  summons  and 
complaint  bore  an  endorsement  that  the  sheriff  deputized  Ed  D. 
to  make  the  service,  and  there  was  no  evidence  Indicating  that 
Ed  D.  and  J.  E.  D.  were  the  same  i)erson. — Henderson  v.  Jackson 
W.  Mills,  199. 

(d)  Effect  of  Pleading. 

Appeal  and  Error;  Review;  Demurrers;  Plea. — Where  a  plea 
was  not  reflled  after  demurrer  thereto  had  been  sustained  on  ap- 
peal, but  the  cause  is  reversed  and  remanded  for  other  reasons,  the 
trial  court  cannot  be  put  in  error  for  refusing  to  admit  evidence  in 
support  of  such  plea. — Bohanan  r.  Harden,  220. 

(e)  Theory  Below. 

Same;  Review;  Theory  Below. — ^Where  an  action  of  assumpsit 
is  tried  to  its  conclusion  below  on  the  theory  of  an  issue  made  by 
the  plaintiff's  replication,  the  appellate  court  will  consider  the 
case  on  the  same  theory. — Amer.  Sales  Book  Co.  v.  Pope  d  Co.,  304. 

(f)  Joint  Assignment. 

Same;  Assignment  of  Errors;  Joinder. — Where  several  matters 
are  made  the  subject  of  a  single  assignment  of  error,  the  assignment 
is  not  sustained,  if  any  of  the  matters  relied  on  has  been  properly 
determined. — McCaskcy  R.  Co.  v.  Nix  Drug  Co.,  309. 

(g)  Wrong  Effect  to  Evidence. 

Appeal  and  Error;  Review;  Giving  Effect  to  Evidence. — Where 
the  record  indicates  that  the  trial  court  based  its  findings  In  whole 
or  in  part  on  evidence  which  was  accorded  an  effect  to  which  It 
was  not  legally  entitled,  Its  Judgment  will  be  reversed  and  the 
cause  remanded. — Smith,  et  al.  v.  Allen,  397, 

8.  Record. 

(a)     Matters  for  Bill  of  Exceptions. 

Trial;  Refusal  to  Strike;  Bill  of  Exceptions. — ^Where  exception 
is  taken  to  the  refusal  of  a  motion  to  strike  certain  testimony,  It 
must  appear  from  the  bill  of  exceptions  either  that  the  answer  was 
not  responsive,  or  that  the  question  eliciting  the  answer  was  ob- 
jected to.— Smith  V.  The  State,  55. 
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Appeal  and  Error;  Record;  Revieio, — ^Whlle  the  court  cannot 
review  charges  set  out  In  the  bill  of  exceptions,  yet  for  the  pnrpoae 
of  determining  whether  they  substantially  cover  charges  refused, 
the  court  can  look  to  charges  set  out  in  the  record  proper,  although 
not  contained  in  the  bill  of  exceptions,  as  section  5364  makes  all 
charges  a  part  of  the  record,  when  given. — Wilson  v.  The  State,. 
134. 

Same;  Review;  Questions  Presented. — Where  a  charge  is  hypo- 
thesized upon  the  existence  of  a  fact  of  which  there  is  no  evidence 
in  the  bill  of  exceptions,  the  trial  court  cannot  be  put  in  error  for 
refusing  it.— L.  d  N.  R.  R.  Co.  v.  Shepherd,  496. 

Appeal  and  Error;  Finding  of  Trial  Court;  Bill  of  Exceptions. 
— Under  Acts  1896-7,  p.  270,  the  findings  and  conclusions  of  the- 
Judge  of  the  county  court  of  Tuscaloosa  county,  on  the  facts,  when^ 
sitting  without  a  jury,  are  not  reviewable  on  appeal  where  the  bill 
of  exceptions  fails  to  show  that  any  conclusion  was  reached  by  the 
trial  judge  or  judgment  entered  by  the  court  on  the  evidence. — A. 
(J.  S.  R.  /e.  Co.  V.  Taylor,  583. 

Appeal  and  Error;  Review;  Matters  Not  Shoxon. — Instructions 
are  not  reviewable  where  they  do  not  appear  in  the  bill  of  excep- 
tions, although  they  are  set  out  in  the  record  proper. — Pantaze  r. 
West,  599. 

(b)  Presentation  Below. 

Appeal  and  Error;  Record;  Presentation  Below. — Where  the 
bill  of  exceptions  does  not  set  out  a  requested  charge  nor  show  any 
action  of  the  court  thereon,  such  charge  cannot  be  reviewed  on 
appeal.— iSncaeZ  r.  The  State,  118. 

Appeal  and  Error;  Review;  Presentation  Below. — ^The  trial 
court  w^ill  not  be  put  in  error  for  declining  to  exclude  the  answer 
of  the  witness  where  it  is  not  shown  that  the  question  calling  for 
such  testimony  was  objected  to. — Williams  v.  The  State,  124. 

Same;  Objection  Below. — An  objection  that  the  judgment  ex- 
ceeded the  amount  claimed  is  not  reviewable  on  appeal  when  not 
made  In  the  court  below. — Swope  v.  Sherman,  210. 

(c)  Shown  by  Record. 

Appeal  and  Error;  Record;  Demurrers;  Judgment  Entry. — 
Where  demurrers  were  filed  to  eight  pleas,  a  judgment  entry  show- 
ing that  the  court  sustained  demurrers  to  five  of  the  pleas,  by 
number,  "and  overruled  as  to  all  other  pleas"  was  not  sufficient 
to  support  assignments  of  error  based  on  the  overruling  of  such 
demurrer. — Amer.  Sales  Book  Co.  v.  Pope  d  Co.,  304. 

9.  Assignments  of  and  Waiver. 

Appeal  and  Error;  Waiver. — Although  rulings  are  assiguefl  ll^ 
error  they  are  waived  if  not  insisted  upon  in  brief  or  argument  of 
counsel. — Key  r.  (Joodall  B.  d  Co.,  227. 

Appeal  and  Error;  Waiver  of  Error. — ^Where  there  was  no  mo- 
tion for  a  new  trial  and  the  appellant  struck  from  the  record  his 
assignments  of  error  for  refusing  him  the  affirmative  charge  and 
for  giving  the  affirmative  charge  for  appellee,  appellant  waived 
his  right  to  complain  that  the  verdict  was  not  supported  by  the 
evidence. — Cochran  v.  Burdiek  BroJi.,  274. 

Appeal  and  Error;  Assignment ;  Joint. — Where  an  assignment 
of  error  contains  more  than  one  proposition,  it  is  not  sustained 
If  one  ruling  was  correct. — King  L.  d  J.  Co.  v.  Boicen,  462. 
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Same;  Asfsignments ;  Waiver, — Assignments  of  error  not  In- 
sisted on  in  brief  or  argument  of  appellant's  counsel  are  held  to  be 
waived.— A.  G.  8.  R.  R.  Co.  v.  Taylor,  583. 

10.  Showing  Error. 

Appeal  and  Error;  Showing  Error;  'Necessity. — Where  suit  was 
brought  on  a  note  payable  in  Installments,  and  on  a  special  contract, 
and  the  bill  of  exceptions  recites  that  plaintiff  introduced  a  certain 
note  and  a  certain  special  contract  in  evidence,  but  neither  the  note 
nor  the  contract  so  introduced  is  set  out  therein,  no  error  in  the 
Judgment  rendered  for  defendant  is  shown,  as  for  aught  that  appears 
defendant  might  have  been  entitled  to  an  affirmative  charge,  under 
the  express  terms  of  the  contrnct  itself. — McCaskey  Reg.  Co.  v. 
Nix   Drug   Co,,   309. 

11.  Right  to  Allege. 

Appeal  and  Error;  Right  to  Allege, — A  plaintiff  cannot  allege 
error  in  tlie  admission  of  evidence  which  was  brought  out  on  its 
own  examination  of  the  witness,  and  which  it  did  not  move  to  ex- 
clude.— McCaskey  Reg,  Co.  v.  Nix  Drug  Co.,  309. 

12.  Notice  of  and  Waiver. 

Appeal  and  Error;  Appearance ;  Wairer, — A  voluntary  appear- 
ance is  a  waiver  of  notice  of  appeal,  and  after  made,  an  objection 
for  want  of  notice  comes  too  late. — Planters  Trad.  Co.  v.  Moore,  393. 

ARGUMENT  OF  COUNSEL. 

See  Trial,  K  3 ;  Appeal  and  Error,  §  3d. 
ARSON. 

Arson;  Evidence;  Motive. — Where  the  defendant  was  not  shown 
to  have  any  knowledge  of  the  fact  that  the  owner  of  the  property 
burned  had  refused  to  sign  an  application  for  defendant's  pardon 
while  serving  a  penitentiary  sentence,  proof  of  such  fact  was  not 
admissible  to  show  motive. — Cooley  v.  The  State,  163. 

Same;  Proximity  to  Place. — It  is  competent  to  show  the  where- 
abouts of  a  defendant  before  and  after  the  commission  of  the  of- 
fense, and  up  to  the  time  of  his  arrest;  and  where  the  state  has 
been  permitted  to  show  where  defendant  was  between  the  time  the 
offense  was  committed  and  his  arrest,  and  whether  he  was  in  the 
neighborhood  or  not.  It  was  competent  for  the  defendant,  in  account- 
ing for  his  whereabouts  during  that  period,  to  testify  how  long 
he  remained     at  a  certain  place. — Ih.  103. 

ASSATTLTS. 
1.  Shooting  into  Dwelling. 

Assaults;  Evidence. — Where  the  evidence  of  the  state's  wit- 
nesses tended  to  show  that  the  persons  who  did  the  shooting  which 
entered  the  dwelling  were  walking  and  had  no  horse,  and  that  sub- 
sequently on  the  same  night  the  same  persons  returned  on  horse- 
back and  again  shot  into  the  house,  and  the  defendants  admitted 
that  they  passed  the  house  and  heard  the  shooting,  and  that  although 
they  were  walking,  they  were  leading  a  horse,  and  that  they  met 
two  unknown  persons  who  had  no  horse,  and  offered  to  prove  that 
two  persons  residing  in  the  neighborhood  each  had  a  horse  stolen 
or  taken  out  of  his  lot  and  ridden  on  the  night  of  the  shooting,  such 
evidence  was  competent  as  tending  to  corroborate  defendant's  theory 
that  the  shooting  was  done  by  such  unknown  person,  and  that  it 
was  such  persons  on  the  stolen  horses  who  did  the  shooting. — 
Sellers  V.  The  State,  78 
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ASSAIXT  AND  BATTERY. 

Assault  and  Battery;  Indictment;  Fartonce.^-Where  the  affi- 
davit and  warrant  Issued  by  tbe  Justice  of  the  peace,  on  which  de- 
fendant was  tried,  charged  an  assault  and  battery  with  a  knife,  it 
made  the  means  by  which  the  assault  and  battery  was  committed 
material,  and  a  conviction  could  not  be  had  without  proof  that  the 
act  was  connnined  with  a  knife  or  other  instrument  falling  within 
its  cla^s.-ir/Z-so;/   V.  The  State,  66. 

ASSAUI/r  WITH   INTENT  TO  MURDER. 

AsHauli  M'ith  Intent  to  Murder;  Elements. — An  intent  to  ct»m- 
mit  murder  is  an  essential  element  of  the  offense  of  an  assault  with 
intent  to  conimit  nuirder,  but  it  is  sufficient  to  constitute  the  offense 
if  the  asFault  would  have  resulted  in  murder  in  either  degree  if  U 
had  not  failed  of  its  inteit.  and  had  terminated  fatally. — Chestnut 
r.  The  State,  72. 

Same:  Opinobrious  Words. — Opprobrious  words  can  never  re- 
duce an  unlawful  homicide  from  murder  to  manslaughter,  and 
hence,  sudden  i)assion  from  an  immediate  insult  is  not  enough  to 
repel  the  imputation  of  malice  under  a  charge  of  assault  with  Intent 
to  murder.—  /?;.  72. 

ASSIGNMENTS. 

See  Contracts;  Actions. 

Assignments ;  Contracts;  Alienation  of  Real  Estate. — Where  an 
owner  in  an  executory  contract  for  the  construction  of  a  building 
on  the  premises,  alienated  the  premises  to  a  third  person,  and  the 
evidence  was  in  conflict  as  to  whether  he  included  in  the  transfer 
a  building  contract,  or  the  right  to  have  the  building  erected,  or 
whether  he  reserved  to  himself  the  rights  growing  out  of  the 
building  contract,  the  question  of  whether  he  had  assigned  the 
building  contract  was  properly  submitted  to  the  Jury  where  the 
action  was  by  the  owner  on  the  building  contract. — Bohanan  v. 
Darden,  220. 

Assignment;  Right  of  Action;  Erroneous  Message. — ^Where, 
through  an  error  in  a  telegram  ordering  machinery  the  wrong 
kind  was  caused  to  be  delivered,  which  was  practically  worthless 
at  the  imint  of  delivery,  the  buyer  may  take  an  assignment  of  the 
seller's  right  and  enforce  them  against  the  telegraph  company,  if 
he  pays  for  the  machinery,  and  the  transaction  is  bona  flde. — 
Jackson  L.  Co.  v.   W.   U.  Tel.  Co.,  CAA. 

Same;  Effect. — ^Where,  by  error  of  a  telegraph  company,  in  the 
transmission  of  a  mesage  ordering  a  shipment  of  machinery,  the 
wrong  kind  of  machinery  was  caused  to  be  delivered,  and  the  buyer 
accepted  and  paid  for  the  machinery  and  subsequently  the  seller 
assigned  to  the  ])uyer  its  right  of  action,  such  proceedings  did  not 
discharge  tbe  telegraph  company.  It  not  appearing  that  either  the 
buyer  or  the  seller  intended  to  relieve  the  company  from  liability, 
or  that  the  method  adopted  in  any  way  increased  the  liability  of 
the  telegraph  company. — /&.  644. 

ATTACHMENTS. 

Attachment;  Claim  by  Third  Person;  Instruction. — A  charge 
asserting  that  the  attaching  creditor  would  be  liable  for  the  inva- 
sion of  plalntifTs  possession  under  a  bona  flde  claim  of  title,  if  the 
levy  of  the  attachment  was  on  property  in  excess  of  the  claim,  and 
if  there  was  a  material  excess,  he  would  be  liable  though  he  had 
a  Just  debt  and  a  valid  lien,  and  though  the  mortgage  property  may 
have  exceeded  in   value  the   mortgage  debt  by  $1,000,00,   was  er- 
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roneouB  where  the  action  was  trover  by  the  mortgagee  against  the 
attaching  creditor,  who  levied  on  the  goods  as  against  the  mort- 
gagor, claiming  a  landlord's  Hen,  since  the  charge  authorized  a 
recovery  though  plalntlflTs  claim,  while  bona  fide,  might  have  been 
constructively  fraudulent  and  not  enforceable  as  to  the  attaching 
creditor  because  of  the  value  of  the  goods  being  unreasonably  in 
excess  of  the  mortgage  debt,  that  being  the  sole  consideration  of 
the  sale  of  the  goods  to  her  by  the  mortgagor. — Brock  v.  Young, 
(531. 

Same;  Excessive  Levy;  Persons  Entitled  to  Recover, — An  ex- 
cessive levy  is  an  abuse  of  the  process  for  which  a  stranger  to  the 
writ  of  attachment  cannot  recover,  and  hence,  the  right  of  a  claim- 
ant of  goods  attached  as  the  goods  of  another  against  the  attaching 
creditor  depends  on  the  fact  of  the  levy,  and  not  on  the  excessive 
levy.— /  ft.  G31. 

Same;  Instruction. — An  instruction  deflniug  an  excessive  levy 
as  on  goods  of  value  more  than  sufficient  to  satisfy  the  debt  should 
have  also  included  cost  of  levy,  care  of  goods  and  Incidental  ex- 
penses.— lb.  fiSl. 

BAIL. 

See  Criminal  Law,  §  1;   Appeal  and  Error,  §  1. 
BANKS   AND  BANKING. 

See  Taxation. 

Banks  and  Banking;  National  Banks;  Nature, — National  banks 
are  agents  of  the  general  government  to  aid  in  the  administration 
of  a  branch  of  the  public  service,  and  are  constitutionally  author- 
ized as  a  proper  exercise  of  the  power  of  Congress,  incidental  or 
implied.— Tarmn*  T,  C.  v.  Bessemer  Nat.  Bank,  285. 

BILLS  AND  NOTES. 

Bills  and  Notes;  Bona  Fide  Purchaser;  Defenses. — Where  a 
complaint  counts  on  a  negotiable  instrument  alleging  ownership  in 
plaintiff  through  an  endorsement  before  maturity,  in  due  course  of 
business  without  notice  of  any  defense,  total  or  partial  failure  of 
consideration  is  not  a  defense. — Bledsoe  v.  City  Nat.  Bank,  195. 

Same;  Alteration. — A  purchaser  of  a  negotiable  note  in  due 
course  before  maturity  could  recover  thereon  according  to  its  origi- 
nal tenor  under  section  124,  Acts  1909,  p.  146,  notwithstanding  a 
material  alteration  in  which  it  did  not  participate,  and  of  which 
it  had  no  notice. — /5.  195. 

Same;  Negotiahility. — An  instrument  given  for  the  purchase 
price  of  an  automobile,  by  which  the  maker  promised  to  pay,  on  or 
before  a  certain  date,  to  the  seller,  or  order,  a  specified  sum  with 
interest  at  the  rate  of  8  per  cent,  payable  at  a  named  bank  was 
negotiable,  although  it  contained  a  waiver  of  exemptions,  and  agree- 
ment to  pay  attorney's  fees  and  a  provision  retaining  title. — 76.  195. 

Same. — The  fact  that  a  note  otherwise  negotiable  contains  pro- 
visions by  which  the  maker  agrees  to  pay  the  cost  of  collection, 
including  reasonable  attorney's  fees,  does  not  destroy  its  negoti- 
ability.—/&.    195. 

Bills  and  Notes;  Actions;  Pleading. — A  special  plea  that  the 
negotiable  instrument  sued  on  is  without  consideration,  is  sufficient 
— Cochran  v.  Burdick  Bros.,  274. 

Same;  Bona  Fide  Purchaser;  Replication. — ^Where  the  action 
is  by  an  assignee  of  a  negotiable  instrument  against  the  maker,  a 
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plea  of  failure  of  consideration  need  not  allege  that  the  assignee  had 
notice  of  such  facts  when  he  accepted  the  note;  the  plaintiff  having 
the  right  and  being  required  to  show  by  replication  that  the  note 
was  purchased  without  such  notice. — Ih,  274. 

Bills  and  Notes;  Exchange;  Acceptance;  Evidence, — ^Where  the 
action  was  on  an  acceptance  of  bills  of  exchange  for  goods  sold  and 
shipped  to  a  defendant  in  his  mercantile  business,  evidence  that  de- 
fendants son,  who  signed  defendant's  name  to  the  acceptances,  was 
in  charge  of  the  business  in  the  absence  of  defendant,  and  con- 
ducted it  for  him,  and  that  the  goods  were  shipped  to  defendant 
and  put  in  his  store,  and  some  of  them  sold  in  the  course  of  busi- 
ness for  the  use  of  defendant  by  his  son,  and  that  the  son  in  con- 
ducting the  business  drew  checks  in  defendant's  name  to  pay  store 
bills,  and  that  the  acceptances  were  signed  by  the  son  in  carrying 
on  the  business,  was  sufficient  to  prove  the  execution  of  the  accept- 
ances so  as  to  justify  their  admission  in  evidence,  notwithstanding 
the  plea  of  uon  est  factinu,  and  notwithstanding  the  testimony  of 
defendant  that  the  son  was  without  authority  to  purchase  goods  or 
sign  his  name  to  acceptances. — Wooten  v.  Federal  Discount  Co., 
351. 

BONDS. 
See  Garnishment. 

Bonds;  Enforcement  at  Commoih  Late. — ^The  fact  that  a  bond 
Is  good  as  a  statutory  bond  and  enforceable  by  the  method  provided 
by  a  statute,  does  not  of  itself  prevent  its  enforcement  by  a 
common  law  action. — Jaffe  v.  Fidelity  d  Dep.  Co.,  206. 

Bonds;  Contracts;  Construction. — A  bond  or  other  contract 
should  receive  such  a  construction  as  will  effectuate  the  reasonable 
intention  of  the  parties. — Loeh  v.  City  of  Mtg.,  325. 

Same;  Amhiguous  Language. — Doubtful  or  ambiguous  lan- 
guage in  a  bond  or  other  contract  will  receive  the  construction  that 
will  support  rather  than  defeat  the  instrument.  If  it  can  be  fairly 
done.— 76.  325. 

Satne. — A  bond  or  contract  should  be  construed  against  a  party 
on   whom   rests  the  obligation   involved. — 75.  325. 

BOT'NDARIES. 

1.  Removing  Marks  of. 

Boundaries;  Removal;  Criminal  Offense. — The  removal  of  a 
boundary  designating  a  corner  or  any  other  point  of  a  boundary 
lino  was  not  a  common  law  offense,  hut  is  made  such  by  section 
r>393.  Code  1907,  and  is  complete,  under  said  section  where  the 
removal  of  a  landmark  was  intentionally  done  without  lawful  ex- 
cuse or  necessity,  without  regard  to  the  motive;  "willfully"  meaning 
in  that  connection,  intentional,  without  lawful  excuse  or  necessity. 
—RoMnson  r.  The  State.  172. 

Same. — The  removal  by  an  owner  of  land  of  a  post  erected  and 
used  to  designate  a  boundary  line  between  him  and  the  adjacent 
owner  after  the  county  surveyor  had  located  the  boundary  line  else- 
where, is  within  section  0303,  Code  1907,  although  the  county  sur- 
veyor advised  the  removal  to  avoid  confusion. — Th.  172. 

Same. — The  object  of  section  0393  is  to  preserve  landmarks  as 
such  when  erected  or  used  In  good  faith  to  designate  a  boundary, 
and  it  is  immaterial  whether  the  landmarks  removed  were  correctly 
placed.— 7?>.  172. 
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Same, — Where  the  evidence  showed  that  the  post  was  used  to 
designate  the  corner  of  a  tract  of  land,  the  fact  that  the  affidavit 
alleged  that  the  post  was  erected  to  designate  the  corner  was  imma- 
terial under  section  6393,  on  a  trial  for  removing  a  post  erected  and 
used  to  designate  a  boundary  line. — /&.  172. 

Saine, — The  provision  of  section  6393  make  the  offense  of  remov- 
ing the  boundary  landmark  punishable  without  reference  to  the 
ownership   of    the   land. — lb.    172. 

BROKERS. 

Brokers;  Employment;  Offer;  Acceptance. — While  a  mere  offer 
to  employ  a  broker  to  sell  laud  on  commission  does  not  create  a 
binding  contract  unless  assented  to  by  the  owner  within  a  reason- 
able time,  an  acceptance  will  be  implied,  though  the  broker  did 
not  inform  the  owner  of  his  acceptance  where  it  appeared  that  the 
offer  was  in  writing,  and  was  preceded  by  a  verbal  offer  in  practi- 
cally the  same  terms,  which  were  substantially  accepted  by  the 
broker  by  writing  to  the  owner  for  the  land  numbers  pursuant  to 
the  owner's  promise  at  the  time  of  the  verbal  offer,  and  the  owner 
furnished  such  numbers  and  renewed  his  offer  of  employment  in 
even  more  favorable  terms. — AJford  v.  Creaffh,  358. 

Same;  Sale  of  Realty;  Statute  of  Frauds. — A  contract  of  em- 
ployment fc»r  the  sale  of  realty  on  commission  need  not  be  in 
writing  under  the  statute  of  frauds. — /&.  358. 

Same:  Compensation;  Individual  LiahiHty. — A  husband  may 
make  for  himself  a  contract  to  procure  a  purchaser  for  lands 
belonging  to  his  wife  and  her  sister,  so  as  to  incur  an  Individual 
lialility.— 72).  3.58. 

Same;  Compensation:  License. — The  fact  that  plauitiff  had  not 
taken  out  a  state  license  to  engage  in  the  real  estate  business,  as 
required  by  the  revenue  laws,  would  not  invalidate  a  contract  by 
.  him  to  sell  lands  on  commission. — 76.  358. 

Same:  Commissions ;  Performance  of  Sc.rriee. — A  plaintiff  nnist 
show  that  he  was  the  cause  of  procuring  a  satisfactory  buyer  within 
a  reasonable  time  who  was  able,  ready  and  willing  to  purchase  on 
the  terms  fixed  by  his  contract  of  employment  to  entitle  him  to 
recover  (onnnissions  for  procuring  the  sale. — Ih.  35S. 

Same:  Compensation:  Snh- Agent. — Where  a  broker  procures 
sales  through  a  suli-agent  he  is  entitled  to  recover  commissions 
although  the  owner  did  not  know  that  the  purchaser  was  procured 
by   the  sub  airent. — Jh.  358. 

Same:  (lood  Faith. — A  real  estate  agent  employed  to  sell  land 
must  act  in  good  faith  in  his  employer's  interests,  and  must  impose 
upon  the  purchaser  the  terms  and  conditions  of  sale  fixed  by  the 
owner,  and  breaches  his  duty  to  the  owner  if  he  leads  the  buyer 
to  believe  that  the  property  can  be  bought  for  a  price  less  than  tiiat 
fixed.— 76.  3o8. 

Same:  Duty:  Bad  Faith. — It  is  bad  faith  In  the  broker  to  buy 
the  property  at  a  price  less  than  that  fixed  with  a  view  to  reselling 
it  to  a  inirchaser  at  a  profit  to  himself. — 76.  358. 

Same:  Commissions. — If  a  real  estate  broker  is  guilty  of  fraud 
or  bad  faith  towards  the  owner  he  loses  his  right  to  commissions 
for  selling  the  property. — 76.  358. 

Same:  Eridenec. — The  evidence  examined  and  held  to  show 
that  plaintiflTs  sub-agent  was  guilty  of  bad  faith  towards  the  owner 
so  as  to  defeat  a  recovery  of  commissions  by  plaintiff  for  making 
the  sale.— 76.  358. 
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Same;  Time. — The  evidence  examined  and  held  to  show  tliat 
the  sale  was  not  made  within  a  reasonable  time  to  authorize  recoT- 
ery   of  commissions. — lb.  358. 

Same;  Performance;  Extension. — In  order  to  authorize  the  re- 
covery of  commissions  for  a  sale  of  land  after  the  time  fixed  for 
making  the  sale,  or  after  a  reasonable  time  where  no  time  is  fixed, 
the  broker  must  show  an  express  or  implied  extension  of  time, 
which  would  be  implied  from  the  subsequent  acceptance  by  tbe 
owner  of  an  actual  purchaser  procured  in  reliance  on  the  contract. 
—Ib.  358. 

BT'RCil.AHY. 

Burfflary;  IJvidcnce;  Inatructiotis. — Where  the  evidence  tended 
to  show  that  a  house  was  burglarized,  and  a  watch  and  razor  taken 
therefrom,  and  that  on  the  night  following  the  burglary  the  de- 
fendant was  seen  with  the  watch  so  stolen,  and  the  defense  was 
an  aliiii,  a  charge  asserting  that  no  matter  how  strong  the  circum- 
stances, if  they  could  be  reconciled  with  the  theory  that  one  other 
than  defendant  committed  the  crime,  he  should  be  acquitted,  was 
abstract.— r/M/i«   r.  The  State,  132. 

CARRIERS. 
1.  Of   Goods. 

(a)     Baggage. 

Carricrn;  Bafjgage;  Xotice  to  Initial  Carrier;  Connecting  Car- 
rier.— Notice  of  the  contents  of  one  of  plaintiff's  trunks  given  to 
the  authorized  agent  of  the  initial  carrier,  selling  a  through  ticket 
over  connecting  lines,  was  notice  to  the  connecting  carrier  over 
whose  lines  the  initial  carrier  was  authorized  to  contract,  and  did 
sell  the  ticket  by  which  the  connecting  carrier,  through  the  initial 
carrier  as  it.<?  agent,  contracted  to  transport  T)laintiff  and  her  bag- 
gage over  their  linos. — So.  Ry.  Co.  r.  Foster,  487. 

Same;  LiahiUtj/  of  Connecting  Carrier. — Where  the  plaintiff, 
when  buying  a  through  ticket  from  the  agent  of  an  initial  carrier  au- 
tborize<i  to  sell  transportation  over  connecting  lines,  notified  the 
duly  authorized  laggage  agent  of  the  initial  carrier  that  one  of 
plaintiff's  trunks  contained  merchandise  and  tools,  and  such  trunk 
was  accepted  by  such  agent  and  checked  as  baggage,  and  lost  in 
transportation  by  the  connectitig  carrier,  plaintiff  was  entitled  to 
recover  from  the  connecting  carrier  the  value  of  the  trunk  and  ItK 
contents,  although   it  did  not  contain  personal  baggage. — lb.  487. 

Satne;  lAabiUty  for  Loss. — A  carrier's  liability  for  loss  of  a 
passenger's  baggage  is  that  of  a  carrier  of  goods  for  hire,  through 
the  carrier  transports  the  baggage  as  an  incident  to  the  carriage 
of  the  passenirer. — lb.  487. 

Same. — The  carrier's  liability  being  that  of  an  insurer,  it  was 
llalile  for  the  loss  of  plaintiff's  trunk  while  in  its  possession  as  n 
carrier  for  transportation. — lb.  487. 

Same;  Burden  of  Proof. — Where  there  was  proof  of  the  re- 
ceipt by  defendant  for  transportation  under  a  through  contract  of 
plaintiff's  trunk,  and  its  loss,  the  burden  was  cast  on  defendant  to 
acquit  itself  of  negligence. — lb.  487. 

Same:  Eridrnvc. — Where  the  coiniecting  carrier,  the  defendant. 
acce])ted  one  of  plaintiff's  trunks  for  transportation,  pursuant  to  a 
throujrh  contract  for  the  transportation  of  plaintiff  and  its  baggage, 
and  the  baggage  was  lost  while  in  defendant's  control,  the  fact  that 
the  baggage  was  not  carried  on  the  same  train  with  plaintiff,  hut 
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without  her  knowledge  and  consent  or  fault,  was  detained  in  transit 
by  an  intermediate  carrier,  and  failed  to  follow  the  route  called 
for  l)y  plaintiff's  ticket,  was  not  material. — fb.  487. 

(b)     Live  Stock. 

Carriers;  Live  Stoek;  Speeial  Contract;  Care. — A  carrier  of 
live  stock  may  make  a  si)eclal  contract  with  the  shipper,  whereby 
the  shipper  as.«<umes  the  duty  of  gcuardlng  the  stock  against  such 
risk  as  might  be  incurred  by  a  lack  of  proper  bedding  In  the  car. 
— L.  d  y.  If.  R.  Co.  r.  Shepherd,  496. 

Same;  I'lcaft;  Performance. — A  plea  alleging  that  the  animals 
were  shipped  under  a  special  contract,  In  consideration  of  a  reduced 
rate,  by  which  plaintiff  agreed  at  his  own  expense  to  provide  such 
bedding  or  other  suitable  appliances  In  the  car  as  would  enable  the 
animnls  to  stand  securely  on  their  feet,  and  that  plaintiff  failed  to 
provide  such  bedding  and  the  animals  were  injured  by  reason 
thereof,  cannot  be  construed  as  alleging  a  guaranty  by  the  shipper 
that  the  animals  would  stand  securely  while  in  the  car  without  ref- 
erence to  violent  shocks  or  rough  usage,  to  which  they  might  be 
exposed  ly  the  negligent  handling  of  the  train. — Ih.  4J)(i. 

Same;  Breach  of  Contract. — A  plea  that  under  the  special  con- 
tract of  .<?hipnient  plaintiff  agreed  to  furnish  suitable  bedding  or 
other  appliances  to  enable  the  animals  to  stand  securely  in  the  car, 
and  thMt  they  were  Injured  by  plaintiff's  failure  to  do  so,  should 
have  alleged  further  that  defendant's  negligenre  did  not  contribute 
to  the  result  and  was  subject  to  demurrer  pointing  out  that  defect. 
—Ih.  Am. 

Same. — A  plea  alleging  that  plaintiff's  cattle  were  injured  by 
reason  of  being  weak,  overloaded,  suffocation,  heat,  fright  or  vicious- 
ness,  within  the  provisions  of  the  shipping  contract  exempting  the 
carrier  from  linbllity  or  Injury  so  caused,  should  alleire  further 
that  defendant's  negligence  In  transporting  the  stock  did  not  con- 
tribute to  the  injury  and  falling  to  do  so  was  sublect  to  denuirrer. 
—Ih.  4J)r,. 

Same;  yotiee  of  Claim;  Time;  Wairer. — Where  defendant 
carrier  denied  any  right  of  plaintiff  to  look  to  It  for  damages  for 
Injury  to  plaintiff's  cattle,  for  the  reason  that  plnlntiff  had  no 
contract  with  defendants,  such  denial  was  inconsistent  with  an 
intention  on  defendant's  part  to  recognize  any  contrnctnni  liability  to 
plaintiff,  even  if  the  stipulations  for  notice  were  compiled  with, 
and  was  hence,  a  waiver  of  a  compliance  by  plaintiff  with  such 
stipulation  as  to  notice. — lb.  40(5. 

Satne;  Xotice;  I'leadinfj;  IfepUcation. — Where  the  action  was 
for  injury  to  live  stock  in  transit,  and  the  plea  was  failure  to  com- 
ply with  the  recpiirements  of  the  shipping  contract  as  to  notice  to 
the  carrier  of  the  claim,  a  replication  averring  that  within  the  time 
allowed  by  the  contract  [>lalntiff's  agent  made  a  claim  n]»on  the 
defendant,  and  that  the  defendant  denie<l  any  lialiility  for  the  rea- 
son that  plaintiff's  remedy  was  aiiainst  the  Initial  carrier,  such 
replication  was  good  as  acalnst  demurrer  that  it  did  not  show  that 
notice  was  given  to.  and  a  denial  of  liability  made  by  an  agent 
authorized  by  the  terms  of  the  .vhipi)lng  contract  to  liind  defendant. 
— /&.  400. 

Same;  Terminal  Carrier;  Acceptance;  Evidence. — Where  the 
action  was  against  a  terminal  carrier  for  Injuries  to  live  stock,  evi- 
dence that  it  had  been  the  carrier's  general  i>ractice  not  to  receive 
cattle  from  a  connecting  carrier  without  making  objection   if  any 
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of  the  cnttle  were  injured,  and  that  the  car  in  question  was  accept- 
ed without  objection,  was  couii>etent  to  show  that  the  cattle  had 
not  sustained  apparent  injury  when  received  by  the  terminal  carrier. 
— 7&.  496. 

Same;  Plea;  Burden  of  Proof. — Where  the  plea  was  that  it  was 
the  duty  of  the  shipper  to  give  notice  in  writing  of  liis  claim  to  some 
officer  of  defendant,  or  its  nearest  station  agent,  before  the  stock 
was  removed,  and  that  the  shipper  failed  to  comply  therewith,  and 
the  replication  set  up  a  waiver  on  which  defendant  joined  issue, 
the  Imrden  was  on  defendant  to  establish  the  plea. — /&.  496. 

Same;  Stipulations;  Wairer;  hist  ructions. — A  charge  asserting 
that  only  nn  officer  of  defendant,  or  the  nearest  station  agent  to 
the  stock  yards  where  the  cattle  were  unloaded,  had  authority  to 
waive  the  i)rovislon  for  notice  of  injury  under  the  stipulations  and 
I>rovislonR  of  the  contract  of  shipment  was  properly  refused  as 
involving  the  untenable  proposition  that  the  existence  of  such  a 
contract  dei»rlved  the  carrier  of  the  right  to  waive  the  require- 
ments as  to  notice  of  loss  or  injury  by  the  act  of  any  duly  author- 
ized representative  other  than  those  specified  in  the  contract. — lb. 
406. 

2.  I^assengers. 

(a)  Complaint. 

Carriers;  Passengers;  Complaint. — In  an  action  for  injuries 
to  a  passenger,  a  complaint  alleging  the  relation  of  passenger  and 
carrier,  and  that  a  servant  of  the  earlier,  while  acting  as  conductor 
or  motorman,  assaulted  plaintiff,  a  passenger,  by  pointing  a  pistol 
at  him.  and  comi)elling  him  to  leave  the  car,  states  a  cause  of  action 
good  against  demurrer  that  it  does  not  appear  that  the  assault  was 
wrongful,  and  that  there  was  not  sufficient  causal  connection  between 
the  wroni;  and  Injury  and  the  assault. — B.  R.,  L.  d  P.  Co.  v.  Tate, 
517. 

earners;  Passengers:  Action;  Complaint. — Where  the  action 
was  against  a  street  railway  company  for  damages  for  carrying  a 
passenger  beyond  destination,  a  complaint  averring  that  plaintiff 
was  a  passenger  on  one  of  defendant's  street  cars,  known  as  the 
Boyles  line,  to  Canal  station,  and  paid  the  fare  charged  to  that 
station,  and  that  defendant  contracted  to  carry  her  there,  is  siif- 
ficieut,  as  the  relation  of  passenger  and  carrier  obligated  the  carrier 
to  stop  at  the  station  named,  and  allow  plaintiff  a  reasonable  time 
to  alight :  for.  while  it  is  necessary  for  plaintiff  to  show  that  Canal 
station  was  a  regular  stopping  place  for  the  car  on  which  she  was 
a  passenger,  atul  would  stop  upon  requrst  of  a  passenger,  and  that 
she  made  such  re(incst,  in  addition  to  showing  payment  of  fare 
mentioned,  those  facts  and  matters  were  matters  of  evidence  not 
necessary  to  be  averred. — B.  R.,  L.  S  P.  Co.  v.  Ar7i/)ld.  521. 

Carriers:  Passengers;  Complaint. — A  complaint  alleging  the 
relation  of  i)assenger  and  carrier  between  plaintiff  and  defendant, 
and  that  a  train  servant  of  defendant  used  insulting  or  abusive 
language  towards  plaintiff  as  a  proximate  consequence  of  which 
plaintiff  was  greatly  humiliated,  etc.,  does  not  show  that  the  servant 
was  acting  within  the  scope  of  his  authority,  and  was  demurrable 
on  arcoiint  thereof. — .4.  (7.  S.  R.  R.  Co.  v.  Pounce jf,  54vS. 

(b)  Assaults  on. 

Same;  Assault;  TAahilitj/.— Where  a  motorman  while  In  charge 
of  a  rar  assaulted  a  passenger  by  pointing  a  pistol  at  him  and 
compelled  liim  to  leave  the  car,  and  while  doing  so  the  motorman 
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was  not  undertaking  to  defend  another  passenger,  or  to  eject  the 
passenger  because  of  his  conduct  towards  other  passengers,  the  car- 
rier was  liable  unless  the  motorman  acted  In  self-defense. — B.  R.,  L. 
df  P.  Co.  V.  Tate,  517. 

Same;  Evidence;  Instructions. — ^Where  the  undisputed  evidence 
showed  that  the  motorman  pointed  a  pistol  at  the  passenger  and 
compelled  him  to  leave  the  car,  and  there  was  no  evidence  that  the 
act  was  Justified  on  any  ground  other  than  that  of  self-defense,  and 
the  court  had  charged  that  the  passenger  had  the  burden  of  proving 
the  complaint  under  the  general  issue,  the  fact  that  the  court  made 
use  of  expressions  in  dealing  with  the  evidence  as  to  the  motorman 
presenting  a  pistol  while  plaintiff  was  a  passenger,  that  there  was 
no  defense  other  than  self-defense,  were  not  erroneous. — 76.  517. 

(c)  Duty  to. 

Same;  Street  Railway. — Where  the  relation  of  carrier  and  pas- 
senger exists  between  a  street  railway  company  and  one  who  takes 
passage  on  its  cars,  an  implied  duty  is  raised,  resulting  from  cus- 
tom, to  stop  the  vehicle  at  any  regular  stopping  place,  and  allow 
the  passenger  to  alight  upon  the  signal  of  the  passenger  that  he 
desires  to  do  so.— B.  «.,  L.  d  P.  Co.  t\  Arnold,  521. 

Same;  Liability. — ^The  protection  which  a  carrier  owes  to  its 
passengers  does  not  make  it  liable  for  an  injury  inflicted  by  one  to 
whom  it  had  not  entrusted  the  performance  of  any  duty  connected 
with  the  carriage  or  protection  of  its  passengers,  unless  it  appears 
that  the  carrier,  or  an  employee  of  the  carrier  charged  with  such 
a  duty  could  reasonably  have  anticipated  that  a  passenger  would 
be  subjected  to  injury,  or  was  at  fault  in  some  respect  in  falling  to 
prevent  it.— A.  G.  S.  R.  R.  Co.  v.  Pounccy,  548. 

Same;  Insults;  Evidence. — The  manner  and  tone  of  voice  ac- 
companying the  language  used  to  a  passenger  is  admissible  in  an 
action  by  the  passenger  against  the  carrier  for  damages  for  abusive 
and  insulting  language  used  towards  the  passenger  by  an  employee. 
—76.  548. 

(d)  Damages. 

Same;  Damages. — Where  the  complaint  counted  on  one  single 
contract,  although  it  appeared  that  plaintiff  was  carried  beyond  her 
destination  going  out,  and  that  on  the  return  trip  of  the  car  the 
conductor  failed  to  stop  at  her  stopping  place,  damages  may  be  had 
for  being  carried  by  her  station  on  the  return  trip. — B.  R.,  L.  d  P. 
Co.  r.  Arnold,  521. 

Same;  Punitive  Damages. — Tender  the  evidence  in  this  case,  It 
was  a  question  for  the  Jury  whether  the  conductor  was  guilty  of 
such  gross  negligence  in  falling  to  stop,  that  punitive  damages 
might  be  awarded. — 76.  521. 

Carriers;  Passengers;  Injury;  Damage. — ^Uuder  the  evidence 
in  this  case,  it  was  a  question  for  the  Jury  whether  plaintiff  was 
entitled  to  punitive  damages,  since,  if  the  conductor  n gainst  the  pas- 
senger's protest,  adopted  a  course  of  conduct  towards  her  likely  to 
result  in  Inconvenience  and  injury,  wantonness  might  he  inferred. — 
iV.  C.  d  St.  L.  Ry.  V.  Blackmon,  530. 

Carriers;  Passengers;  Contract;  Special  Damages. — Where  a 
passenger  was  not  Informed  of  the  train's  stopping  place  nearest 
his  destination,  and  as  a  result  thereof,  was  required  to  take  a 
much  longer  walk,  the  fact  that  his  feet  were  blistered  by  such 
walk  was  not  a  necessary  result  of  the  carrier's  negligence,  but 
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was  in  its  nature,  special  damages,  not  recoverable  unless  specially 

claimed  or  pleaded. — L.  d  N.  R.  R.  Co.  r.  Sanders,  543. 

Same;  Element  of  Damages. — ^Where  a  passenger  was  not  In- 
formed by  those  in  charge  of  the  train  of  the  stopping  place  nearest 
his  destination,  and  was  carried  by  so  that  he  was  compelled  to 
walk  four  miles  instead  of  one,  the  added  fatigue,  annoyance  and 
inconvenience  were  elements  of  damage. — Ih.  543. 

Same;  Excessive  Damages. — Where  the  passenger  was  thirty- 
two  years  old,  in  good  health,  and  did  not  lose  any  part  of  his 
wages  on  account  of  being  carried  past  his  destination,  as  a  result 
of  which,  he  had  to  walk  four  miles  instead  of  one,  carrying  a 
bag  of  tools  on  a  warm  day,  a  verdict  for  $150  for  the  added 
fatigue,  annoyance  and  inconvenience  was  excessive, — lb.  543. 

(e)     Evidence. 

Same;  Evidence. — Where  damages  were  sought  on  the  ground 
that  plaintiflf  was  not  met  by  her  mother  with  a  lantern  as  soon 
as  she  might  otherwise  have  been,  because  of  the  failure  to  stop 
at  the  station,  evidence  that  the  conductor  knew  that  plaintiff's 
mother  habitually  met  her  with  the  lantern,  was  competent. — B.  i?., 
L.  <C-  P.  Co.  I.  Arnold,  521. 

3.  Contract  of  Carriage  and  Breach. 

Carriers;  Contracts;  Services;  Evidence. — Where  the  usual 
charge  for  ordinary  baggage  is  25  cents,  and  the  transfer  company 
contracted  to  carry  the  coffined  body  of  a  small  child  from  one 
station  to  another,  charging  therefor  $2.50,  the  difference  is  suf- 
ficient as  evidence  that  the  parties  contemplated  a  different  service 
than  that  given ;  the  body  having  been  carried  on  a  dray  with  ordi- 
nary liagjrage,  some  of  which  was  on  the  coffin,  and  the  parties  in 
charge  sitting  thereon.— /i'/iam  T.  d  T.  Co.  r.  Still,  556. 

Same;  Breach  of  Duty;  Exemplary  Damages. — Where  the 
defendant  contracted  to  carry  the  coffined  body  of  a  small  child 
from  one  station  to  another,  charging  therefor  a  sum  greatly  In 
excess  of  the  usual  charge  for  carrying  ordinary  baggage,  and 
hauled  the  body  on  a  dray  with  trunks,  some  of  which  were  piled 
on  the  coffin  with  the  persons  in  charge  sitting  on  them,  the  jury 
were  warranteil  in  finding  wanton  or  willful  disregard  of  plain- 
tiff's rights,  authorizing  the  imposition  of  exemplary  damages. — lb. 
55G. 

Same;  Reasonable  Charge;  Evidence. — Where  the  body  was 
taken  in  the  ordinary  mode  of  transporting  baggage,  on  a  dray 
mingled  with  trunks,  for  which  service  the  defendant  charged  plain- 
tiff $2.50,  the  plaintiff  suing  the  defendant  for  a  breach  of  its  duty 
under  Its  contract  of  carriage  could  properly  introduce  a  city  ordi- 
nance fixing  the  price  for  hauling  a  trunk  between  said  points  at 
25  cents,  as  affording  a  basis  for  arriving  at  the  fair  and  reason- 
able charge  for  carrying  the  body. — Ih.  556. 

CHARACTER. 

Of  Decedent;  see  Homicide,  §  1. 
See  Charge  of  Court,  §  5. 

CHARGE  OF  COURT. 

For  instructions  in  particular  actions  and  crimes,  see  that  title, 
sub-title  "Instructions." 

1.  Request  for  and  from. 

Charge  of  Court;  Request  for. — Where  the  bill  of  exceptions 
fails  to  show  that  charges  were  requested  before  the  jury  retired. 
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such    charges   will    not    be   reviewed    on    appeal. — Jamison   v.    The 

State,  3. 

Chan/c  of  Court;  Hypothesis. — It  is  proper  to  refuse  a  charge 
that  is  not  so  expressed  as  to  convey  the  idea  that  the  supposition 
mentioned  must  be  one  arising  from  or  suggested  by  the  evidence. — 
Wilks  r.  The  State,  117. 

Charge  of  Court;  Requested  in  Bulk. — ^Where  the  charges  are 
not  requested  separately  and  some  are  erroneous,  the  refusal  of  all 
is  proper. — Bohanan  v.  Darden,  220. 

Charge  of  Court;  Instructions:  Bad  in  Part. — ^Where  the  com- 
plaint contained  counts  for  goods  sold,  on  accounts  stated  and  on 
account,  and  there  was  a  duly  itemized  verified  account  Introduced 
in  evidence,  and  the  defendant  admitted  having  purchased  and  re- 
ceived the  goods,  plaintiff  was  entitled  to  recover  under  one  of  the 
counts,  and  the  defendant  was  not  entitled  to  the  general  affirmative 
charge;  a  request  for  an  affirmative  charge  on  the  whole  case  does 
not  raise  the  question  whether  plaintiff  could  recover  under  any 
particular  count. — Key  v.  Qoodall  Broicn  rf  Co.,  227. 

Charge  of  Court;  In  Bulk;  Effect. — Where  charges  are  re- 
quested in  bulk  and  some  of  them  are  erroneous,  the  court  may 
properly  refuse  all. — Wooten  v.  Federal  Disc.  Co.,  351. 

2.  Covered  by  Those  Given. 

Charge  of  Court;  Covered  hy  Those  Given. — It  is  not  error  to 
refuse  charges  covered  by  requested  charges  given. — Parker  v.  The 
State,  9. 

Satrie;  Covered  hy  Those  Given. — It  is  not  error  to  refuse  charges 
substantially  covered  by  requested  charges  given. — Powell  v.  The 
State,  26. 

Same;  Covered  hy  7'hose  Given. — The  court  is  not  required  to 
give  written  charges  substantially  covered  by  requested  instructions 
already  given. — Chestnut  v.   The  State,   72. 

Charge  of  Court;  Covered  hy  Charges  Given. — The  court  will 
not  be  put  In  error  for  refusing  instruction  substantially  covered 
by  written  instructions  given. — Gunn  v.  The  State,  132. 

Charge  of  Court;  Covered  hy  Those  Given. — Where  two  charges 
are  identical  in  language,  except  that  in  one,  the  word  "reasonable" 
is  used,  and  in  the  other  it  was  omitted,  the  giving  of  one  is  suf- 
ficient, and  the  refusal  of  the  other  will  not  constitute  error. — 
Wilson    V.   The  State,   134. 

Same;  Covered  hy  Those  Given. — The  court  will  not  be  put  in 
error  for  refusing  charges  substantially  covered  by  requested  charges 
given. — Woodmen  of  World  v.  Wright,  255. 

Charge  of  Court;  Covered  hy  Those  Given. — It  Is  not  error  to 
refuse  charges  substantially  covere<l  by  wTitten  charges  given. 
—L.  d  N.  R.  R.  Co.  V.  Shepherd,  490. 

Charge  of  Court;  Covered  hy  Those  Given. — It  is  not  error  to 
refuse  instructions  substantially  covered  by  written  Instructions 
given. — N.  C.  d  St.  L.  Ry.  v.  Blacknwn,  530. 

3.  Singling  Out  or  Giving  t'ndue  Prominence  to  Particular  Facts 
or  Parts  of  Evidence. 

Same;  Singling  Out  Evidence. — Instructions  are  properly  re- 
fused which  single  out  and  give  undue  prominence  to  parts  of  the- 
evidence,  or  which  assume  as  true  facts  which  are  for  the  determina- 
tion of  the  jury. — Parker  v.  The  State,  9. 
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4.  Credibility  of  Witnesses. 

Charge  of  Court;  Credihility  of  Witness.— A  charge  asserting; 
that  if  the  jury  believed  that  defendant  had  testified  falsely  in  any 
material  particular,  they  might  disregard  his  testimony  entirely, 
was  erroneous  for  failing  to  require  such  false  testimony  to  be 
willfully  false.— JTee/  v.  The  State,  15. 

5.  Character. 

Charge  of  Court;  Character. — A  charge  asserting  that  if  de- 
fendant is  shown  to  h&ve  a  good  character  for  peace  and  quiet  that 
was  sufficient  to  generate  a  reasonable  doubt  of  his  guilt,  though 
without  such  proof  the  Jury  might  not  have  such  doubt,  was  properly 
refused.— 7^0 ire/i  v.  The  State,  26. 

Charge  of  Court;  Character. — A  charge  asserting  that  defend- 
ant's good  character  remained  with  the  jury  until  he  was  found 
guilty  or  acquitted,  and  must  be  considered  by  them,  assumed  proof 
of  his  good  character,  and  is  therefore  properly  refused. — Axelrod 
V.  The  State,  61. 

5%.  Weight  of  Evidence. 

Same;  Weight  of  Evidence. — A  charge  asserting  that  circum- 
stantial evidence  justifies  a  conviction  only  when  it  is  inconsistent 
with  any  reasonable  theory  of  innocence,  and  that  the  jury  should 
be  so  convinced  by  it  that  each  would  be  willing  to  act  on  the 
decision  in  matters  of  highest  concern  to  themselves,  was  properly 
refused.— irt7.5?on  r.   The  State,  134. 

6.  Invading  Jury*s  Province. 

Chan/c  of  Court;  Invading  Jury's  Province. — A  charge  asserting 
that  the  jury  should  consider  certain  evidence  as  material  invades 
the  province  of  the  jury. — Spivey,  et  al.  v.  The  State,  36. 

Same. — A  charge  asserting  that  if  deceased  made  threats  against 
defendant  shortly  before  the  difficulty  and  they  were  communi- 
cated to  defendant  on  the  day  preceding  the  difficulty,  and  on  the 
day  of  the  difficulty  defendant  had  good  reason  to  apprehend  an 
attack,  and  the  evidence  showed  that  such  an  attack  would  prob- 
ably be  dangerous  to  his  life  or  limb,  defendant,  in  carrying  a  pistol 
on  the  day  of  the  diflfloulty  was  not  guilty  of  an  unlaw^ful  act.  as  a 
matter  of  law,  not  only  invaded  the  province  of  the  jury  but  was 
an  incorrect  statement  of  the  law. — lb.  36. 

Same;  Effect  of  Evidence. — A  charge  which  is  upon  the  effect 
of  evidence,  or  which  asserts  that  there  is  no  evidence  of  a  particular 
fact,  or  which  asserts  no  proposition  of  law,  Is  properly  refused. — 
Cunn  v.  The  State,  132. 

Charge  of  Court;  Invading  Jury's  Province. — A  charge  asserting 
that  there  was  no  evidence  that  deceased  died  from  any  other 
cause  than  from  a  pistol  wound,  invaded  the  province  of  the  jury, 
and  asserted  no  legal  proposition. — Woodmen  of  World  v.  Wright, 
255. 

Same;  Invading  Jury's  Province. — Charges  requiring  the  jury 
to  adopt  one  or  the  other  of  diflPeront  or  confiicting  theories,  where 
one  is  just  as  probable  as  the  other  under  the  evidence,  or  to  give 
credence  to  one  phase  of  the  evidence,  where  the  contrary  is  just  as 
probable,  are  properly  refused  as  invading  the  province  of  the  jury. 
—N.  C.  <f  St.  L.  Ry.  V.  Blackmon,  530. 

7.  Abstract. 

•  Same;  Abstract. — Where  the  state's  witness  was  a  physician 
who  had  treated  defendant  voluntarily  at  her  request,  and  did  not 
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iu  his  evidence,  evince  any  unfriendliness  to  her  or  show  any  bias 
or  prejudice  against  her,  a  charge  asserting  that  If  such  state's 
witness  exhibited  prejudice  or  anger  against  the  defendant,  and  did 
not  testify  truly,  the  jury  might  disregard  his  testimony,  was  ab- 
stract and  properly  refused. — Chestnut  r.  The  State,  72. 

8.  Argumentative. 

Same;  Argumentative. — A  charge  asserting  that  if  the  jury 
would  not  be  willing  to  act  on  the  evidence  in  relation  to  matters 
of  the  most  solemn  importance  to  their  own  interest,  they  must  find 
accused  not  guilty,  is  purely  argumentative,  and  properly  refused. 
— Chestnut  t\   The  State,   72. 

9.  Misleading. 

Charge  of  Court;  Misleading. — A  charge  asserting  that  If  any 
of  the  state's  witnesses  have  exhibited  malice  or  anger  against  the 
defendant,  or  have  testified  to  contradictory  statements,  thereby 
satisfying  the  jury  that  they  have  not  testified  truly,  and  are  not 
worthy  of  belief,  and  the  jury  think  their  testimony  on  these 
beliefs  may  be  disregarded,  the  jury  may  disregard  It  altogether 
Is  misleading  and  properly  refused. — Chestnut  v.   The  State,  72. 

Charge  of  Court;  Misleading ;  Duty, — Where  a  party  to  a  cause 
thinks  that  a  charge  properly  stating  the  law  has  a  misleading 
tendency  as  applied  to  the  case  it  becomes  his  duty  to  request  an 
explanatory  instruction. — Dnpuy  v.   Wright,  238. 

Charge  of  Court;  Misleading. — ^The  court  will  not  be  placed 
in  error  for  giving  a  charge  merely  misleading,  as  the  duty  is  on  the 
adversary  party  to  request  explanatory  Instructions. — Loeh  v.  City 
of  Mtg.,  325. 

Charge  of  Court;  Misleading;  Duty. — ^Where  an  instruction 
given  states  a  correct  proposition  of  law.  It  Is  the  duty  of  the  ad- 
versary party,  If  he  conceives  the  same  to  be  misleading,  to  request 
explanatory   Instructions. — Plott  v,  Foster,  402. 

Same. — TJnless  it  clearly  appears  that  the  jury  were  misled 
to  the  prejudice  of  the  complaining  party,  the  court  will  not  be 
put  in  error  for  giving  a  merely  misleading  charge. — Ih.  402. 

Charge  of  Court;  Misleading ;  Duty. — Where  a  party  conceives 
that  a  charge  is  misleading  to  his  prejudice,  It  is  his  duty  to  request 
an  explanatory  charge  before  he  can  complain. — Pantaze  v.  West, 
599. 

10.  Directing  Verdict. 

Charge  of  Court;  Directing  Verdict. — ^Where  there  is  a  con- 
flict in  the  evidence,  a  verdict  cannot  be  properly  directed  in  a 
criminal  case. — Bartlctt  v.  The  State,  85. 

10%.  Preventing  Damage. 

Charge  of  Court;  Preventing  Damages. — A  charge  asserting  that 
if  the  jury  could  possibly  see  from  the  evidence  that  the  plaintiff  by« 
the  existence  of  ordinary  care  and  diligence,  could  have  prevented 
the  damages  sued  for,  was  misleading,  as  it  apparently  assumed 
that  plaintiff  could  have  prevented  damages,  and  required  a  verdict 
for  defendant  to  be  predicated  not  on  a  finding  from  the  evidence 
that  plaintiff  could  have  prevented  the  damages,  but  on  the  ability 
of  the  jury  to  see  from  the  evidence,  and  assumed  the  truthfulness 
of  the  fact  that  the  plaintiff  could  have  done  so. — King  L,  d  I,  Co, 
V.  Bowen,  462. 
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11.  Reasonable  Doubt. 

Charge  of  Court;  Reasonahle  Douht. — A  charge  asserting  that 
If  from  the  testimony  there  was  a  probability  of  defendant's  inno- 
cence, this  is  a  just  ground  for  a  reasonable  doubt,  and  if  such 
probability  exists  in  the  case,  the  defendant  should  be  acquitted 
was  proper  and  should  have  been  given. — Davis  v.  The  State,  122. 

12.  Amount  of  Recovery. 

Charge  of  Court;  Amount  of  Recovery. — A  charge  which  posi- 
tively instructed  the  jury  to  find  for  the  plaintiff  for  an  amount 
in  excess  of  that  claimed  in  the  complaint,  was  properly  refused. — 
Cohh  <£•  Marston  v.  McKenzie,  203. 

13.  Referring  Questions  of  Law  to  Jury. 

Same:  Submitting  Question  of  Late. — A  charge  which  in  effect, 
submitted  to  the  jury  the  construction  of  a  written  contract  or 
option  between  the  parties,  was  properly  refused. — Cobb  d  Marston 
V.  McKcnzie,  203. 

Same. — The  rule  is  that  charges  should  be  complete  in  them- 
selves and  not  refer  to  the  jury  written  documents  requiring  an 
investigation  to  determine  the  meaning  of  the  charge,  and  a  charge 
violating  the  rule  is  properly  refused. — lb.  203. 

14.  Ignoring  Issues  or  Evidence. 

Charge  of  Court;  Ignoring  Evidence. — ^Where  there  was  evi- 
dence that  the  detention  of  a  vessel  was  caused  in  part  only  by 
the  defendant,  a  charge  asserting  that  all  of  the  detention  was  due 
to  the  defendant,  is  abstract  and  ignores  evidence. — Borden  A  Co.  v. 
Vinegar  B.  L.  Co.,  335. 

Same;  Ignoring  Evidence. — Charges  which  ignore  material  evi- 
dence on  an  issue,  and  at  the  same  time  predicate  a  recovery  upon 
finding  certain  enumerated  facts,  are  properly  refused. — Wooten  v. 
Federal  Disc  Co.,   351. 

15.  Assuming  Facts. 

Same;  Assuming  Facts. — Charges  which  assume  facts  of  which 
there  is  no  evidence  or  concerning  which  there  is  a  material  con- 
flict, are  properly  refused. — L.  d  N.  R.  R.  Co,  v.  Shepherd,  496. 
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COMMERCE. 

Commerce;  Interstate;  License. — Under  the  evidence  In  this 
case,  the  corporation  was  engaged  in  interstate  business,  and  Its 
delivery  agent,  the  appellant  in  this  case  was  not  subject  to  the 
provisions  of  subdivision  58,  Section  2361,  Code  1901.— Miller  v. 
The  State,  183. 

CONCEALED  WEAPONS. 

Carrying  Concealed  Weapons;  Evidence. — Where  one  was 
charged   with   carrying  a   concealed   pistol,   it  was   Incompetent   to 
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show  a  conversation  between  defendant  and  a  state*s  witness,  in 
which  it  was  alleged  that  the  defendant  used  very  offensive  lan- 
guage, although  it  was  the  occasion  on  which  it  was  charged  that 
the  pistol  was  carried,  since  such  a  matter  was  Irrelevant  to  the 
charge  and  tended  to  mislead  the  Jury  to  convict  of  one  offense  on 
proof  of  another. — McNaron  v.  The  State^  170. 

CONFESSIONS. 

See  Evidence,  §  3. 
CONSTITUTIONAL  LAW. 

See  Statutes. 

1.  Construction. 

Constitutional  Law;  Construction;  Extrinsic  Aids, — ^Where  the 
meaning  of  a  constitutional  provision  Is  plainly  expressed  by  its 
words,  extrinsic  sources  of  Information  will  not  be  considered  to 
Impute  another  meaning  to  the  language  used,  such  as  the  debates 
or  amendments  offered,  etc. — Bozeman  v.  The  State,  151. 

2.  Persons   Entitled   to   Raise  Question. 

Same;  Persons  Entitled  to  Questions;  Validity, — One  not  di- 
rectly affected  cannot  complain  that  a  statute  violates  constitutional 
provisions,  and  hence,  a  resident  of  this  state  cannot  raise  the 
question  that  section  16,  Acts  1911,  p.  634,  violates  article  4.  section 
2,  Constitution  of  the  United  States.— Bo^^einan  r.  State,  151. 

CONSTITUTION  CITED  OR  CONSTRI  ED. 
Section. 
5.    Coleman  v.  State,  ex  rel.  Wild,  434. 
9.     Axelrod  v.  The  State,  61. 
70.     Bozeman  v.  The  State.  151. 
221.     Bozeman  v.  The  State,  151. 

CONTRACTS. 

See  Assignments ;  Sales  ; 

1.  Breach  and  Incidents. 

Contracts;  Building  Contracts;  Breach;  Waiver. — Where  an 
owner  as  party  to  an  executory  contract  for  the  construction  of  a 
building  within  a  specified  time,  insisted  on  the  contractor  perform- 
ing the  contract  after  the  expiration  of  the  time,  but  the  contractor  , 
totally  failed  to  perform,  the  owner  could  treat  the  breach  as 
final  and  sue  for  the  damages  sustained. — Bohanan  r.  Darden,  220. 

11/2.  Illegality. 

Contracts;  IHepalitj/. — If  the  conditions  of  the  statute  is  for 
the  public  lieneflt,  agreements  made  without  complying  with  such 
statutory  provision  for  conducting  the  business  are  void;  but  If  no 
penalty  Is  attached  to  the  transaction,  and  the  condition  Is  imposed 
merely  for  administrative  purposes,  such  as  the  convenient  collection 
of  revenue,  (he  agreement  is  valid. — Alford  r.  Crcaph,  358. 

Contracts;  lUeyal  Contracts;  Enforcement. — Where  the  action 
was  detinue  to  recover  furniture  leased  or  conditionally  sold,  and 
it  appeared  that  under  the  contract  title  remained  in  plaintiff,  a 
plea  alleging  that  the  contract  was  void  because  plaintiff  knew 
that  the  furniture  was  to  be  used  for  disorderly  purposes,  was  not 
a  good  defense  since  the  law  will  leave  the  title  where  the  parties 
left  it.— Case  v.  Monk,  419. 
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2.  Acceptance. 

Contract;  Acceptance;  Execution  of  Note, — ^Where  a  person 
knowingly  accepts  defective  cement  work  and  afterwards  executes 
a  note  in  payment  therefor,  he  cannot  thereafter  claim  damages 
for  the  defect  In  an  action  against  him  on  the  note. — Dupuy  v. 
Wright,  238. 

Gou tract;  Sales;  Acceptance;  Waiver. — Where  defendants  denied 
liability  under  the  contract  because  not  notified,  as  requiring  by 
its  terms,  that  plaintiff  had  accepted  it,  and  the  case  was  tried  to 
its  conclusion  on  the  theory  of  the  issue  made  by  replication 
alleging  that  the  defendants  waived  such  notice  by  receiving  goods 
under  the  contract,  plaintiff  was  entitled  to  an  Instruction  that  if 
defendants  received  the  goods  sold  them  by  the  plaintiflP,  they 
waived  notice  of  the  acceptance  of  their  contract  by  plaintifT. — 
Amer.  Sales  Book  Co.  v.  Pope  d  Co.,  304. 

3.  Construction. 

Contracts;  Construction. — Contracts  must  be  construed  in  the 
light  of  the  facts  surrounding  the  parties  at  the  time  of  entering 
into  or  making  the  agreement. — Loeb  v.  City  of  Mtg.,  325. 

Same;  Construction;  Reasonable  Time. — When  the  surrounding 
circumstances  are  in  dispute,  it  is  a  question  of  fact  as  to  what 
constitutes  a  reasonable  time  for  the  performance  of  a  contract; 
but  when  the  contract  is  in  writing  or  the  extrinsic  facta  are  un- 
disputed, it  is  a  question  of  law. — Alford  v.  Creagh,  358. 

4.' Time  of  Performance. 

Same;  Time  of  Performance ;  Reasonable  Tim£. — Where  a  con- 
tract does  not  fix  the  time  within  which  it  is  to  be  performed,  the 
law  implies  that  it  is  to  be  performed  within  a  reasonable  time; 
to  I  e  determined  by  the  nature  of  the  thing  to  be  done,  the  rela- 
tion of  the  parties,  the  character  of  the  subject  matter  and  circum- 
stances surrounding  the  parties,  when  the  contract  was  executed. 
—Alford  V.  Creagh,  358. 

CONVICTS. 

See  Habeas  Corpus. 

Convicts;  Contracts  for  Labor;  Construction. — A  hirer  of  county 
convicts  under  a  contract  to  commence  February  14,  1910,  and 
terminate  February  14,  1912.  had  no  right  to  the  custody  of  the 
convicts  after  February  14,  1912,  although  he  had  paid  in  advance 
for  the  hire  of  some  of  them  for  their  terms  of  hard  labor  extend- 
ing beyond  the  date  of  the  termination  of  his  contract,  whether  he 
would  I'e  entitled  or  not  to  recover  so  much  of  the  amount  paid 
for  each  as  represented  the  period  of  hard  labor  remaining  to  be 
served. — Huxford  v.   Broicn,  447. 

CORPORATIONS. 
1.  Liability  of  Promoters. 

Corporations;  Promoters;  Liability. — One  who  speculates  on 
the  chances  of  being  paid  by  a  corporation  yet  to  be  formed  and 
sells  material  to  the  corporation  has  no  claim  in  contract  or  in 
tort  against  the  Individuals  with  whom  he  dealt,  and  the  individuals 
are  not  personally  liable,  merely  because  the  plan  to  organize  the 
corporation  was  not  carried  out. — McQuiddy  P.  Co.  v.  Head,  384. 

Same. — The  members  of  a  committee  appointed  by  the  Board 
of  Directors  of  a  corporation  in  the  process  of  formation  to  arrange 
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for  stationary  and  fixtures  for  the  proposed  corporation  are  not 
personally  liable  for  stationery  ordered  for  the  corporation  under 
the  authority  confererd  by  the  Board  of  Directors,  where  the  seller 
knew  the  fact  and  extended  the  credit  to  the  corporation,  and  not 
to  the  members  of  the  committee,  who  did  not  intend  to  be  bound 
personally,  although  the  corporation  was  never  formed. — II).  384. 

COSTS  AND  FEES. 

See  Witnesses,  §  5. 

1.  Re  taxing. 

Costs;  Relaxation;  Motion. — Under  Acts  1911,  p.  90,  a  motion 
to  totally  disallow  mileage  to  a  witness  who  attended  from  another 
state  on  the  ground  that  it  was  wholly  unauthorized  and  Illegal,  is 
not  sufficient. — Friddle  u.  Braun,  429. 

COURTS. 

1.  Decisions  Governing. 

Courts;  Rules  of  Decision, — Where  a  question  of  constitution- 
ality is  duly  certified  to  the  Supreme  Court,  the  Court  of  Appeals 
is  bound  to  follow  Its  determination. — Williams  v.  The  State,  124. 

Courts;  Decisions  Ooveming. — ^The  Court  of  Appeals  has  no 
authority  to  overrule  a  decision  of  the  Supreme  Court. — Davis  t?. 
Clausen,  381. 

2.  Findings;  Conclusiveness. 

Appeal  and  Error;  Findings;  Conclusiveness. — ^The  appellate 
court  will  not  reverse  the  trial  court  for  refusing  to  set  aside  a 
verdict  because  contrary  to  the  evidence,  unless  the  preponderance 
of  the  evidence,  after  allowing  all  reasonable  presumptions  of  its 
correctness,  is  so  decided  as  to  clearly  show  that  It  is  wrong. — 
Da^vis  V.  Causen,  381. 

Appeal  and  Error;  Finding  of  Court;  Conclusiveness. — Where 
the  action  was  tried  by  the  court  without  a  jury,  its  findings  on  the 
facts  must  be  given  the  same  force  and  effect  on  appeal  as  the 
verdict  of  the  jury. — So.  Ry.  Co:  v.  Foster,  487. 

COl  RT  RULES. 
10.     Supreme  Court.    A.  G.  S.  R.  Co.  v.  Taylor,  583. 
12.     Circuit  Court.       Dupuy  v.  Wright,  238. 

CRIMINAL  LAW. 

For  various  crimes  and  Incidents,  see  title  of  crime. 

1.  Appeal   by   State. 

Criminal  Late;  Appeal  by  State;  Sufficiency;  Bill. — A  question 
of  petitioner's  right  to  bail  is  one  of  law  arising  on  the  evidence, 
and,  as  such  a  question  so  arising  does  not  "distinctly  appear  on  the 
record,"  within  the  meaning  of  section  6243,  Code  1907,  it  must  be 
reserved  by  bill  of  exceptions  to  be  presented  for  review  on  appeal. 
— State  V.  Carter,  1. 

2.  Venue. 

Criminal  Law;  Venue;  Sufficiency  of  Evidence. — ^Where  It  can 
be  gathered  from  the  evidence  of  several  witnesses  that  the  offense 
was  committed  at  a  certain  place  within  a  few  miles  of  the  court- 
house where  the  trial  was  had,  there  was  sufficient  evidence  of 
venue  to  submit  that  question  to  the  jury. — Marhcrry  v.  The  State, 
58. 


Digitized  by 


Google 


SUBJE)OT  INDEX.  699 

CRIMINAL  JjAW— Continued, 

3.  Jeopardy. 

i^ame;  Jeopardy. — A  juBtice  of  the  peace  has  no  final  juris- 
diction of  an  assault  and  battery  where  weapons  are  used,  (Section 
G733,  Code  1907),  and  hence,  the  committment  of  the  defendant  by 
the  justice  of  the  peace  under  a  charge  of  assault  and  battery  with 
a  weapon  to  await  the  action  of  the  grand  jury  does  not  constitute 
jeopardy. — Marherry  v.  The  State,  58. 

4.  Description  of  Defendant. 

Criminal  Lair;  Description  of  Defendant;  Burden  of  Proof. — 
It  leing  presumptively  proven  that  a  defendant's  christian  name  is 
unknown,  when  so  alleged  in  the  indictment,  the  burden  is  on  de- 
fendant to  disprove  it. — Axelrod  v.  The  State,  «>!. 

Same;  Jury  Qticfttion. — Where  the  evidence  is  in  conflict  as  to 
whether  the  christian  name  of  a  defendant  was  unknown  to  the 
grand  jury,  the  Indictment  alleging  such  to  be  the  case,  whether  or 
not  such  rame  was  unknown  to  the  grand  jury  was  for  the 
determination  of  the  jury. — 76.  01. 

Criminal  Law;  AUeyation  of  Name  of  Accused. — A  defendant 
is  entitled  to  be  prosecuted  under  a  name  which  Identifies  him  in 
order  that  the  judgment  may  be  available  as  a  defense  to  a  sub- 
sequent prosecution,  and  he  may  abate  a  prosecution  under  a  name 
which  does  not  identify  him  or  which  is  not  his  true  name. — 
WJiite  r.  The  State,  09. 

CUSTOM  AND  USAGE. 

Custom  and  Usage;  Varying  Terms  of  Contract. — Whether  the 
letter  lie  regarded  as  a  construction  of  the  contract,  or  as  a  modifi- 
cation of  it,  evidence  as  to  a  custom  or  usage  as  to  berthing  a  ves- 
sel, is  not  admissible,  where  a  buyer  of  lumber  in  a  letter  subsequent 
to  the  completion  of  the  contract  undertook  to  secure  a  berth  for  the 
vessel. — Borden  d  Co.  r.  Vinegar  B.  L.  Co.,  335. 

damagp:s. 

In  particular  actions  see  that  title. 

1.  Duty  to  Minimize. 

Damages;  Minimizing  Damages. — Where  the  action  was  for 
breach  of  a  contract  to  deliver  lumber  to  be  paid  for  after  all  is 
delivered,  and  the  seller  offered  to  deliver  provided  each  car  load 
is  paid  for  as  delivered,  the  measure  of  damages  is  the  Interest  from 
the  time  the  payment  would  be  made  under  the  seller's  offer  to  the 
time  they  would  be  due  under  the  contract,  since  the  buyer  must 
minimize  the  damages,  even  though  to  do  so  he  had  to  deal  with  the 
seller. — Borden  d  Co.  v.  Vinegar  B.  L.  Co.,  335. 

2.  General  or  Special,  etc. 

Damages;  General;  Special. — General  damages  are  such  as 
naturally  and  necessarily  fiow  from  the  wrongful  act,  while  special 
damages  are  such  as  naturally  but  not  necessarily  flow  therefrom. 
— King  L.  d  I.  Co.  v.  Bowen,  402. 

Same;  Pleading;  Necessity. — Since  a  defendant  is  supposed  to 
know  the  damages  necessarily  resulting  from  his  wrongful  act, 
general  damages  are  recoverable,  although  not  pleaded ;  special  dam- 
ages, however,  must  be  claimed  or  pleaded  that  defendant  may  have 
proper  notice  thereof  and  an  opportunity  to  meet  the  same  by  proof. 
—76.  402. 

Same;  Special. — In  an  action  for  causing  surface  water  to 
overflow  plaintiflfs  farm  land,  the  value  of  fertilizer  distributed  over 
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the  land  and  lost  or  rendered  valueless  by  the  overflow  constituted 
au  item  of  svieclal  damages,  and  was  required  to  be  pleaded  to  be 
recoverable. — /6.  462. 

3.  Punitive  or  Exemplary. 

Damages;  Exemplary ;  Necessity  of  Pleading. — ^Where  the  com- 
plaint describes  an  act  justifying  the  imposition  of  punitive  dam- 
ages, it  is  not  necessary  to  the  recovery  of  such  damages  that  they 
should  be  specially  claimed  in  the  complaint. — N.  C.  d  St.  L.  v. 
Blackmon,  530. 

Appeal  and  Error;  Review;  Punitive  Damages. — ^Punitive dam- 
ages are  a  thing  apart  from  compensatory  damages,  and  are  within 
the  discretion  of  the  jury,  and  if  fixed  with  due  regard  to  the  wrong 
perpetrated  in  the  light  of  the  evidence  with  a  view  to  punishing 
to  prevent  similar  v^Tongs,  the  jury's  discretion  in  determining  the 
amount,  will  not  be  disturbed. — /&.  530. 

4.  Inadequate  and  Excessive. 

Appeal  and  Error;  Review;  Discretion. — Where  the  quantum 
of  damages  is  not  susceptible  of  an  exact  pecuniary  estimate,  the 
amount  to  be  allowed  is  a  matter  of  discretion  for  the  jury,  and 
the  court  will  not  set  aside  its  award  merely  because  the  court 
thinks  that  the  jury  gave  too  much  or  too  little. — Idles  v.  Montgom- 
ery T.  Co.,  537. 

Same;  Damages. — A  judgment  assessing  damages  for  personal 
injury  should  be  set  aside  for  inadequacy,  If  it  is  shown  that  as  a 
result  of  the  injury,  plaintiff  has  suffered  damages  susceptible  of 
exact  pecuniary  measurement  in  an  amount  in  excess  of  the  verdict 
—76.  537. 

.  Damages;  Inadequacy;  Personal  Injury. — In  an  action  for 
injury  to  plaintlflP's  ankle,  a  verdict  allowing  $1,000,  was  not,  under 
the  evidence,  so  Inadequate  as  to  authorize  setting  it  aside  as  an 
abuse  of  the  jury's  discretion. — Ih.  537. 

5.  Mental   Anguish. 

Damages;  Mental  Anguish;  Other  Actual  Damages. — Where 
the  body  was  hauled  on  a  dray  in  the  same  manner  as  and  with 
ordinary  baggage,  a  father  who  contracts  and  pays  for  having  the 
body  of  his  child  taken  in  a  suitable  and  befitting  manner  from 
one  station  to  another,  has  a  right  to  recover  at  least  a  part  of  the 
sum  paid,  where  the  charge  was  greater  than  that  for  ordinary 
baggage,  and  hence,  may  recover  for  mental  suffering  in  connection 
therewith.—IJ'/iaw  T.  d  T.  Co.  v.  Still,  550. 

DEAD   BODIES. 
See  Carriers,  §  3. 

Dead  Bodies;  Improper  Treatment;  Mental  Anguish. — A  father 
has  a  right  to  the  custody  of  the  body  of  his  dead  child  to  bury  it 
and  a  right  to  recover  for  mental  suffering,  for  improper  treatment 
of  it,  where  he  contracts  to  have  it  taken  from  one  station  to  an- 
other in  a  suitable  manner,  and  it  is  hauled  on  a  dray  with  trunks, 
some  of  them  over  it,  and  the  persons  in  charge  sitting  on  It, 
although  the  body  is  not  mutilated  or  otherwise  injured. — B^ham 
T.  d  T.  Co.  V.  Still,  556. 

DECLARATIONS  CALLING  FOR  REPLY. 
See  Evidence,  §  4. 
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DEDICATION. 

See  Municipal  Corporations,  S  3. 

DEPOSITIONS. 

Depositions;  Motion  to  Suppress;  Time. — Under  sections  4042, 
Code  1907,  a  motion  to  suppress  a  deposition  comes  too  late  when 
not  made  before  entering  on  the  trial. — Wooten  v.  Federal  Disc, 
Co.,  351. 

DETINUE. 
See  Mortgages. 

Detinue;  Intervention  by  Claimant;  Verdict;  Requisites. — 
Where  a  third  party  Intervened  In  detinue  under  section  3972,  Code 
1907,  the  provision  as  to  the  assessment  of  the  value  of  the  prop- 
erty must  be  compiled  with,  (Section  6041)  and  a  failure  to  do  so 
necessitates  a  reversal  when  prejudicial,  although  on  the  trial  of 
the  right  of  property  In  a  claim  suit  as  a  collateral  proceeding,  the 
Issue  is  whether  the  property  Is  subject  to  the  writ,  and  the  appro- 
priate judgment  Is  when  found  against  the  claimant,  a  judgment 
condemning  the  property  as  being  subject  to  the  writ. — McMillan  v. 
Nettles,  416. 

DISORDERLY   CONDUCT. 
1.  Abusive  Language. 

Disorderly  Conduct;  Evidence;  Sufficiency. — Where  It  appeared 
from  the  other  evidence  that  the  female  In  whose  presence  the  de- 
fendant used  profane  language  was  a  woman,  It  cannot  t>e  said  that 
evidence  that  the  defendant  used  profane  language  In  the  presence 
of  a  female,  was  not  admissible. — Finley  v.  The  State,  161. 

EMBEZZLEMENT. 

Emhezzlcyncnt ;  Evidence. — Where  on  the  trial  the  evidence 
showed  a  sale  by  defendant  of  the  property  of  his  principal,  and  of 
his  receipt  and  continued  retention  of  the  purchase  price  without 
an  accounting  therefor,  there  was  sufficient  evidence  of  the  corpus 
delltcl  to  justify  the  admission  of  defendant's  confession  of  the  em- 
bezzlement.—»arr  V.  The  State,  96. 

Same;  Elements;  Agency. — In  order  to  establish  embezzlement, 
the  state  must  show  that  defendant  was  the  agent  of  the  principal 
named  in  the  Indictment,  and  that  the  money  charged  to  have  been 
embezzled  was  received  by  defendant  as  such  agent. — 76.  96. 

Same;  Instructions. — Where  the  evidence  justifies  the  inference 
that  defendant  fraudulently  appropriated  money  belonging  to  his 
principal,  though  he  had  no  purpose  to  do  so  at  the  time  he  received 
it,  charges  predicating  the  right  of  an  acquittal  on  a  finding  that 
he  did  not  Intend  to  embezzle  the  money  at  the  time  he  received  It, 
was  Improper,  for  although  he  had  no  such  Intent  at  the  time,  yet 
If  he  subsequently  entertained  it  when  he  appropriated  the  money  to 
his  own  use,  he  was  guilty. — lb.  96. 

ESCAPES. 

Escape;  Aiding;  Indictment. — An  Indictment  charging  that  the 
defendant  pried  open  the  bars  of  the  window  In  a  room  in  a  jail 
in  which  a  name<l  person  was  confined,  charged  with  a  felony,  with 
Intent  to  aid  and  facilitate  his  escape,  was  not  defective  because 
It  did  not  charjxe  that  such  act  was  useful  to  aid  the  prisoner  In 
escaping,  as  the  act  charged  imports  usefulness  to  that  end. — John 
son  V.  The  State,  88. 
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Same;  Instructions. — Under  an  indictment  charging  that  the 
defendant  pried  open  the  bars  of  a  window  in  a  room  of  a  jail  in 
which  a  named  person  was  confined,  charged  with  a  felony,  with 
the  intent  to  aid  and  facilitate  the  escape  of  such  person,  a  charge 
asserting  that  it  was  not  necessary  that  defendant  should  have 
actually  performed  the  manual  lalor  or  pried  the  bar,  but  if  there 
was  a  conspiracy,  and  he  entered  into  it  to  aid  or  assist  the  eseai>e 
of  other  felons,  then  he  would  be  guilty  of  aiding  and  assisting, 
was  not  fatally  defective  as  hypothesizing  defendant's  aid  lii  the 
escape  of  persons  who  were,  in  fact,  felons,  instead  of  persons  con- 
iined  on  a  charire  of  felony. — lb.  88. 

Same. — I'nder  such  an  indictment,  and  under  evidence  show- 
ing without  conflict  that  the  person  therein  confined  had  been  con- 
victed of  murder,  the  defendant  was  not  prejudiced  by  the  inad- 
vertent use  of  the  word,  felon,  to  describe  the  person  whose  escape 
was  alletjod  to  have  been  aided. — lb.  88. 

KSTOPPEL. 
See  Judgments,  §  8. 

Kstopprl:  Plea. — The  fact  that  sureties  suffered  the  principal 
debtor  to  deliver  the  contract  in  violation  of  the  condition  that  the 
paper  was  not  to  be  delivered  to  the  obligee  until  certain  conditions 
were  complied  with,  is  a  matter  of  estoppel  which  need  not  be  nega- 
tived in  a  plea  setting  up  the  violation  of  such  a  condition;  such 
matter  of  estoppel  being  available  to  the  obligee  only  when  pre- 
sented by  replication  in  avoidance  of  such  plea. — W.  T.  RaiclcigU 
Med.  Co.  V.  Wilson,  242. 

IIVIDIOXCE. 

P\)r  evidei  (e  in  particular  actions  and  crimes  see  that  title,  sub- 
title "Evidence." 

See   (Generally.    "Trial,"    "Witnesses." 

1.  Res  Gesta\ 

Evidence;  Res  Gestae;  Declarations  of  Accused. — Where  the 
court  cannot  say  with  reasonable  certainty  that  the  declaration 
spontaneously  sprung  from  the  main  transaction  without  premedita- 
tion or  design  to  le  self-serving,  such  declaration  is  not  admissible; 
the  facts  in  this  case  being  that  the  declaration  was  made  by  the 
defendant  after  fatally  wounding  deceased,  and  after  having  given 
up  his  pistol  and  gotten  over  a  fence  on  the  side  on  which  deceased 
was  lying. — Powell  v.  The  State,  17. 

Evidence;  Res  Gestae. — Where  there  was  but  one  difficulty,  the 
testimony  of  a  witness  that  the  shot  missed  her  but  struck  her 
daughter,  was  admissible  as  part  of  the  res  gestiie. — Chestnut  v.  The 
State,  72. 

Evidence;  Res  Gestae. — Where  it  appeared  that  the  whole 
transaction  was  a  continuous  one.  it  was  competent  to  show  that 
defendant  continued  to  resist  arrest  after  being  taken  into 
custody,  by  witnesses  who  had  assisted  in  finally  arresting  defendant 
for  the  original  offense  after  he  had  shortly  before  resisted  arrest 
by  the  officer,  all  such  matters  being  of  the  res  gestae. — Finley  v. 
The  State,  1«1. 

2.  Other  Offenses. 

Evidence;  Other  Offenses. — While  as  a  general. rule  evidence  of 
other  offenses  not  connected  with  the  crime  charged  Is  not  admis- 
sible in  evidence,  yet  where  the  defendant  claimed  that  he  was 
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being  persecuted  by  the  prosecutor  who  has  just  previously  thereto 
prosecuted  hiiu  for  vagrancy  in  that  he  sold  unlawfully  intoxicating 
liquors,  it  was  competent  to  show  in  rebuttal  that  he  pleaded  guilty 
to  such  prosecution,  and  paid  the  fine.— Bor«e«  v.  The  State,  85. 

2a.  Best  and  Secondary. 

Evidence;  Best;  Mortgages. — It  was  not  error  to  sustain  an 
objection  to  a  question  as  to  whether  or  not  the  defendant  had 
a  mortgage  on  a  horse  prior  to  plaintiff's  mortgage  as  the  mort 
gage  was  the  best  evidence. — Iltitto  d  Arnold  v.  Garner,  412. 

Evidence;  Best  and  Secondary;  Existence  of  Writing, — ^Where 
such  testimony  was  preliminary  to  the  introduction  of  the  written 
notice,  it  was  competent  to  permit  a  mortgagor  to  testify  that  he 
had  made  a  demand  in  writing  on  the  mortgagee  to  mark  the  mort- 
gage satisfied. — Pickett  v.  Frost,  443. 

Sane;  Copy. — Where  it  appeared  that  demand  had  been  made 
on  the  mortgagee  for  the  original  written  demand  for  the  satisfac- 
tion of  the  mortgage  on  the  record,  and  that  defendant  denied 
having  it,  or  having  received  it,  a  copy  of  the  request  therefor  to 
the  defendant   became  admissible. — lb,  443. 

3.  Confessions. 

Evidence;  Confessions. — Oratultous  confessions  by  a  defendant 
not  Induced  by  any  improper  influence  of  hope  or  fear  are  admis- 
sible.—/Ja/r  f.  The  State,  96. 

3a.  Admissions. 

Evidence;  Admissions;  Accounts  Stated. — Proof  of  the  admis- 
sions of  a  debtor  that  a  fixed  sum  was  due  as  claimed  of  him  on 
account  by  a  creditor,  supports  a  count  on  an  account  stated,  although 
the  admission  was  made  in  response  to  the  assertion  of  a  claim 
l)y  a  creditor  not  accompanied  by  a  statement  of  the  items  com- 
prising the  account. — Smith  r.  Allen,  397. 

Same;  Dissolution  of  Partnership;  Admissions. — An  admission 
by  a  partner  as  to  the  correctness  of  a  claim  against  a  firm,  made 
after  dissolution  of  the  same  is  not  binding  on  the  co-partner  in 
his  al)scnce. — lb.  397. 

4.  Declarations  Calling  for  Reply. 

Evidence;  Declartions  Calling  for  Reply;  Admissibility. — A 
statement  by  a  sheriff  who  had  the  defendant  in  custody,  made  in 
the  presence  of  defendant,  that  defendant  asked  him  if  lie  wanted 
anything,  told  him  that  the  price  was  $1.25  per  quart,  that  he  gave 
the  defendant  that  amount  of  money,  that  defendant  went  off,  and 
after  he  came  back,  the  sheriff  went  to  his  buggy  and  got  a  quart 
of  whisky,  and  that  defendant  made  no  reply  to  such  statement, 
were  admissible  as  involving  an  accusation  of  guilt  naturally  call- 
ing for  a  reply;  and  the  fact  that  defendant  was  then  in  custody 
did  not  render  them  inadmissible. — Simmons  v.  The  State,  107. 

Same. — To  justify  the  admissions  of  accusatory  statements  to 
which  a  defendant  makes  no  reply,  it  is  sufficient  to  show  that 
they  were  made  In  his  presence  and  were  heard  by  the  party 
having  him  in  charge;  the  expression  "in  the  presence  of  accused" 
implies  proximity  within  a  distance  sufficient  to  permit  of  hearing, 
and,  when  made  in  his  presence,  it  may  be  assumed  that  he  did 
hear.— 75.  107. 
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5.  Hearsay. 

Evidence;  Hearsay. — ^A  question  to  a  witness  as  to  whether  a 
third  person  and  the  defendant  had  not  gotten  into  some  trouble 
at  the  time  witness  told  such  third  person  about  the  case  could 
have  been  answered  by  hearsay  evidence,  and  was  Improper. — 
Farloic  v.  The  State,  137. 

Evidence;  Hearsay, — ^I'he  fact  that  a  witness  heard  a  third 
person  or  his  boy  say  something  about  defendant  having  a  pistol, 
was  hearsay,  where  it  did  not  appear  that  the  statement  was  In 
the  presence  or  hearing  of  defendant,  or  under  circumstances  afford- 
ing ground  for  presumption  that  defendant  acquiesced  therein. — 
McNaron  v.  The  State,  170. 

Evidence;  Hearsay. — Where  plaintiff  was  not  present  when 
deceased  was  killed,  it  was  not  competent  to  inquire  of  plaintiff 
whether  deceased  had  not  Isllled  himself  to  keep  someone  else  out 
of  trouble. — Woodmen  of  World  r.  Wright,  255. 

Same. — Where  insured  after  becoming  wounded  made  declara- 
tions to  witnesses  showing  a  desire  or  hope  of  recovery  such 
declarations  were  relevant  on  the  issue  as  to  whether  the  shooting 
was  accidental  or  intentional. — Fb.  255. 

Same;  Hearsay. — Where  a  witness  was  not  shown  to  have  any 
knowledge  on  a  certain  subject,  he  could  not  state  anything  about  it. 
—Plott  V.  Foster,  402. 

G.  Accomplices. 

Evidence;  Accomplices;  Corroltoration. — ^The  evidence  exam- 
ined and  held  insufficient  to  corroborate  the  testimony  of  an  accom- 
plice In  such  a  manner  as  to  warrant  a  finding  of  defendant  guilty 
of  the  offense  of  burglary. — Tompkins  v.  The  State,  140. 

(i\^.     Kes  Inter  Alios  Acta. 

Evidence;  Res  Inter  Alios  Acta. — Where  the  action  was  for  the 
purchase  price  of  goods,  evidence  that  A  third  person  had  agreed 
with  the  purchaser  to  assume  the  payment  of  the  debt,  was  properly 
excluded  as  res  Inter  alios  acta. — Key  v.  Goodall  B.  d  Co.,  227. 

7.  Testimony  on  Former  Trial. 

Evidence;  Testimony  on  Former  Trial;  Proof  of. — One  who  did 
not  know  whether  he  had  heard  all  of  the  testimony  of  a  deceased 
witness  given  on  a  former  trial  was  not  In  position  to  testify  to  so 
much  of  such  witness's  testimony  as  he  heard,  the  rule  being  that 
it  must  appear  that  the  witness  is  capable  of  disclosing  at  ieast 
the  substance  of  the  deceased  witness's  testimony,  so  far  as  it 
related  to  the  particular  subject  with  reference  to  which  It  Is  sought 
to  be  introduced. — West  v.  The  State,  145. 

8.  Motive. 

Evidence;  Motive. — In  a  criminal  case,  evidence  tending  to 
show  motive  is  always  admissible,  although  weak  and  inconclusive. 
—Voolvif  V.   The  State,  163. 

Evidence:  Motive. — As  a  general  rule,  except  on  cross-examina- 
tion, it  is  not  proper  to  ask  a  witness  as  to  his  uncommunlcated 
motive  or  intention. — Davis  v.   Clausen,  381. 

9.  Judicial  Notice. 

Evidence:  Judicial  Notice;  Municipal  Ordinances. — ^The  courts 
do  not  take  judicial  notice  of  a  municipal  ordinance:  they  must 
he  ppeolally  pleaded  when  rights  are  claimed  under  them. — Town 
of  Clayton  v.  Martin,  190. 
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Evidence;  Judicial  Knowledge;  Records, — On  a  second  appeal 
an  appellate  court  will  take  judicial  notice  of  what  is  shown  by  the 
original  record  on  the  prior  appeal. — Bohanan  v,  Darden,  220. 

Evidence;  Judicial  Notice;  Corporate  Existence, — ^Where  the 
record  did  not  show  that  fact,  the  appellate  courts  cannot  take 
judicial  notice  that  there  was  a  corporation  known  as  the  King  Land 
Company,  where  the  action  was  originally  brought  against  that 
company,  and  was  amended  to  designate  defendant  as  the  King 
Land  &  Improvement  Company. — King  L.  d  /.  Co.  v.  Bo  wen,  462. 

10.  Parol  to  Vary  Writing. 

Evidence;  Parol  to  Vary  Writing. — ^The  terms  of  a  negotiable 
instrument  given  for  goods  purchased  were  not  varied  by  an  agree- 
ment that  the  goods  were  purchased,  and  the  note  given  with  the 
understanding  that  if  the  purchaser  should  realize  a  certain  profit 
on  the  goads  within  a  year,  the  note  should  be  paid;  such  agree- 
ment going  to  the  consideration  of  the  same. — Cochran  v.  Burdick 
BroH.  274. 

11.  Documentary. 

Evidence;  Documentary;  Identification. — ^Where  the  action  was 
08suni|)sit  on  a  contract  of  assignment  of  certain  mortgages,  and 
one  of  the  issues  in  dispute  was  whether  the  mortgages  had  been 
paid,  their  delivery  by  defendant  to  the  makers,  or  one  acting  for 
them,  was  a  circumstance  to  be  considered  on  such  an  issue,  and 
hence,  the  court  proiierly  allowed  the  mortgages  to  be  identified. 
—Plott  r.   Foster,  402. 

Evidence;  Documentary ;  Judicial  Record.— Where  the  action 
was  for  malicious  prosecution,  it  was  comi)etent  to  ofl'er  In  evidence 
the  afl'idavit  made  before  a  judge  of  the  Birmingham  court  of  com- 
mon pleas,  charging  plaintiff  with  perjury,  the  warrant  for  plain- 
tiflTs  arrest  on  that  charge,  returnable  to  the  judge  of  that  court, 
the  return  showing  plaintiff's  arrest,  and  an  entry  on  the  docket 
of  the  court  of  common  pleas  showing  that  defendant  waived  pre- 
liminary hearing  on  the  charge  there  made  against  him.  and  was 
bound  over  to  the  grand  jury  of  the  criminal  court  of  the  county. 
as  evidence  of  the  fact  which  carried  the  charge  liefore  the  grand 
jury  for  its  investigation. — Brown   v.  Alexander,  452. 

12.  Book    Entries. 

f^nmc;  Book  Entries. — Where  entries  were  placed  on  a  book  by 
the  direction  of  the  defendant,  as  to  the  correctness  of  which  a 
witness  had  no  knowledge,  the  witness  could  not  testifv  as  to  the 
entries. — Plott  r.  Foster,  402. 

1.3.  Value. 

Evidence;  Value. — A  statement  made  by  defendant  as  to  the 
value  of  a  set  of  tools  is  admissible  as  an  admission  in  an  acti<m 
against  him  for  the  conversion  of  a  half  interest  in  them,  as  the 
value  of  the  whole  is  evidence  as  to  the  value  of  the  interest— 
stamps  r.  Thoman,  022. 

KXKCT'TORS  AND  ADMINISTRATORS. 
1.  Claims  and  Incidents. 

E.rceutoj  s  and  Administrators ;  Claims ;  Presentation.— The 
claim  for  funeral  expenses  of  a  decedent  is  not  a  claim  against  his 
estate,  such  as  mentioned  in  sections  2i)l)0  and  2503,  Code  1007.  so  as 
to    be   retpiired    to   be   filed,    verified   and    presented    within    twelve 
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months,  but  falls  within  the  class  of  claims  mentioned  in  section 

2589,  Code  lim.— Roche  Und.  Co.  v.  DeBardelahen,  232. 

FALSE  IMPRISONMENT. 
See  Malicious  Prosecution,  etc. 

FaUe  Imprisonment;  Damages;  Evidence. — One  suing  for  false 
imprisonnieut  may  allege  and  prove  mental  suffering  in  consequence 
of  being  prevented  from  rendering  aid  to  his  sick  child. — Sloss-S.  S. 
&  I.  Co.  r.  Devaney,  457. 

FALSE   PRETENSE. 

FaUe  Pretence;  Indictment;  Sufficiency. — An  Indictment  under 
section  G920,  Code  1907,  which  avers  the  making  by  defendant,  with 
intent  to  defraud  of  a  false  pretense  of  the  existence  at  that  time 
of  a  fact  and  liy  means  of  such  false  pretense  obtaining  money  or 
other  personal  property  from  a  named  party,  is  sufficient  and  not 
subject  to  the  demurrer  interiwsed. — Feagin  r.  The  State,  101. 

FIXTURES. 

Fixtures;  Realty  or  Personalty. — A  fixture  which  would  other- 
wise lie  a  part  of  the  realty  may,  by  agreement  of  the  parties  be 
severed  and  become  personalty  as  between  them. — Bohanan  v.  Dar- 
den,  220. 

FRAUDS;   STATUTE   OF. 
See  Brokers. 

Frauds;  Statute  of;  Debt  of  Another;  Specific  Fund. — A  CHjn- 
tract  to  pay  the  debt  of  another  out  of  a  specified  fund,  or  out  of 
money  coming  into  the  hands  of  the  promlssor  from  the  original 
debtor,  is  not  within  the  statute  of  frauds,  and  need  not  express 
a  consideration.  (Subdivision  3,  section  4289.  Code  1907.) — Pl4)tt 
V.  Foster,  402. 

Same;  Contracts;  Construction. — Where  by  written  contract 
l)laintiff  certified  that  he  had  transferred  to  defendant  two  mort- 
gages, stating  their  amount,  and  had  paid  $25  thereon  to  defendant, 
defendant  agreeing  to  repay  the  $25  when  the  mortgages  were  paid 
in  full,  with  interest,  the  contract  was  not  an  agreement  to  pay  the 
debt  of  another,  but  to  pay  defendant's  own  debt  in  a  particular 
way.  and  was  not,  therefore  within  the  statute  of  frauds. — lb.  402. 

GARNISHMENT. 
See  Actions ;  Bonds. 

(ianiishmcnt;  Dissolution;  Bond;  Liability. — Where  a  defend- 
ant gives  bond  under  section  4313,  Code  1907,  for  the  dissolution  of 
garnishment  and  its  execution  and  delivery  accomplishes  that  end 
to  the  detriment  of  the  plaintiff,  the  bond  is  supported  by  a  suffi- 
ciont  consideration.— ./ff/jfc   r.  Fid.  d-  Dep.  Co.,  206. 

Same;  Enforcement. — The  provision  of  section  4314,  Code  1907, 
does  not  have  the  effect  of  an  exclusive  remedy,  and  a  plaintiff  ol>- 
taining  a  judgment  against  a  defendant  who  has  executed  a  bond 
under  that  section  to  dissolve  the  garnishment  may  maintain  an 
independent  action  on  the  bond. — lb.  200. 
HABEAS  (^OHPUS. 
See  Convicts. 

Habeas  Corpus;  Petition;  Sufficiency. — Where  the  petitioner 
for  a  writ  of  habeas  corpus  makes  affidavit  without  any  qualifi- 
cation whatever  to  the  allegations  of  the  petition,  the  petition  suf- 
ficiently complied  with  section  7010.  (\>de  1907. — Huxford  v.  Brown, 
447. 
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Same;  Peisons  Entitled  to  Relief. — Construing  together  sec- 
tions 7007  and  7010,  It  is  held  that  a  hirer  of  convicts  from  the 
proper  authorities  of  the  county  can  prosecute  a  writ  of  habeas 
corpus  against  another  party  having  such  convict  in  his  custody 
under  a  contract  of  hiring,  which  had  expired,  notwithstanding  Acts 
1907,  p.  179,  as  such  superintendence  and  control  of  the  board  of 
corniuissioiiers  is  not  inconsistent  with  the  hirer's  custody  of  the 
convict. — lb.  447. 

HIGHWAYS. 

niylncays;  Failure  to  Work. — To  constitute  the  statutory  of- 
fense denounced  by  section  7737,  Code  1907,  the  failure  to  work 
must  have  been  willful  and  without  sufficient  excuse. — Jones  v. 
The   State,   180. 

Same. — The  word,  "willful"  when  employed  in  ]>enal  enact- 
ments may  Include  the  idea  of  obstinacy  or  perverseness,  or  an  act 
Intentionally  done  with  a  bad  motive  or  purpose,  but  is  also  used 
in  a  sense  meaning  nothing  more  than  intentionally,  and  is  so  used 
in  section  7737,  Code  1907,  and,  hence,  where  a  defendant  elected  to 
obey  his  father  who  refused  to  permit  him  to  work  on  the  road 
instead  of  complying  with  the  notice  served  on  him  to  appear  and 
work  on  a  highway,  he  was  guilty  of  a  willful  failure  to  work  with- 
out sufficient  excuse,  as  a  matter  of  law. — lb.  180. 

HOMICIDE. 
1.  Evidence. 

Uomiciilc;  Evidence;  Character  of  Decedent. — The  character  of 
decedent  relative  to  his  conduct  towards  women  was  irrelevant  and 
InadniissiMe,  notwithstanding  defendant  claimed  that  he  killed  him 
l:e<ause  of  an  uncontrollable  impulse  arising  on  receipt  of  informa- 
tion of  imi)roper  coiiduct  towards  his  wife,  on  the  part  of  decedent. 
— Jamison  r.  State,  3. 

Homicide;  Evidence. — Where  the  evidence  tended  to  show  that 
deceased  ordered  defendant  lo  leave  his  premises,  whereupon  de- 
fendent  replied  that  he  ought  to  give  deceased  a  whipping,  and 
deceased  answered,  "Why  don't  you?"  and  defendant  replied:  "If 
yon  will  come  out  here,  I  will,'*  whereupon  deceased  went  out  into 
the  yard  and  the  fatal  difficulty  ensued,  it  is  competent  to  show  by 
another  witness  who  was  further  away,  but  who  saw  the  deceased 
on  the  front  porch,  and  defendant  in  the  yard,  that  he  heard 
deceased  say,  "Why  don't  you?"  and  then  heard  someone  else,  who, 
he  was  not  able  to  identify  as  defendant,  say,  "Come  out  here  and 
I    svUV— Parker  v.   The   State,  9. 

Homicide;  Intent;  Evidence. — A  witness  may  not  testify  as  to 
his  motive,  when  secret  and  uncommunicative,  and  hence,  in  a 
[)rosecution  for  homicide,  defendant  could  not  testify  properly  that 
he  went  to  tlie  store  where  the  fatal  difficulty  occurred,  and  where 
deceased  was.  to  make  a  purchase,  this  lielng  a  matter  of  inference 
for  tlie  jury  from  all  the  facts. — Broirn  r.  The  State,  2<J. 

Same;  Motive. — Where  an  act  in  question  is  consistent  with 
different  motives  it  becomes  competent  to  prove  facts  known  to  the 
person  which  are  reasonably  calculated  to  produce  either  of  the 
motives  contended   for. — lb.  26. 

Same. — Where  defendant  claimed  that  he  went  to  the  store 
to  make  a  i)urchaFe  and  there  met  deceased,  and  thereupon  the 
fatal  difficulty  ensued,  he  could  show,  as  bearing  on  the  question 
of  motive,  that  he  was  in  the  habit  of  going  to  that  particular  store 
on  every   Saturday   night :   and   it   was  conqietent   for  the  state   to 
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show  that  he  made  no  purchases  when  he  arrived,  and  that  before 
he  went  he  told  deceased  that  he  would  see  him  that  night  at  that 
particular  store. — lb.  26. 

Homicide;  Evidence;  Res  Gestae. — In  a  prosecution  for  homi- 
cide committed  in  an  aflfray  participated  in  by  two  other  persons 
it  Is  competent  to  show  such  other  person's  part  in  the  affray  at  or 
aliout  the  time  of  the  infliction  of  the  fatal  wound  by  defendant, 
and  their  position  with  reference  to  deceased,  the  same  being  part 
of  the  res  gestae. — Redden  v.  The  State,  33. 

Same;  Former  Difficult)/. — Where  the  affray  in  which  the  de- 
ceased was  killed  happened  in  front  of  the  house  wherein  deceased 
had  had  a  difficulty  with  another  person  shortly  before,  the  details 
of  such  difficulty  were  not  admissible,  the  persons  charged  with 
the  homicide  not  having  been  shown  to  have  been  connected  with 
the  difficulty.— /ft.  33. 

Homicide;  Evidence. — Where  it  appeared  that  the  defendant 
fired  the  fatal  shot  lehind  a  curtain  in  the  store  and  defendant 
testified  that  deceased  drew  a  knife  with  his  right  hand  and 
attacked  him,  and  the  state  contended  that  defendant  came  into 
the  store  and  deceaseil  went  with  him  behind  the  curtain  carrying 
in  his  right  hand  a  glass  of  soda  water  which  he  had  just  pur- 
chased, and  it  appeared  that  when  the  shot  was  fired  every  one 
ran  out  of  the  store,  and  that  after  deceased  was  shot  he  came 
from  l;ehind  the  curtain  and  sank  to  the  floor,  it  was  competent  to 
show  the  position  of  deceased  when  picked  up,  and  that  a  soda 
water  glass  was  within  a  few  inches  of  his  right  hand  with  the 
liquid  on  the  floor,  notwithstanding  there  was  evidence  that  deceased 
left  the  glass  on  the  counter  when  he  went  behind  the  curtain, 
and  that  it  was  accidentally  knocked  off  on  the  floor. — Livingstan 
r.  The  !^tatc,  43. 

Same:  RcH  (Jcfitar. — A  declaration  by  defendant  on  leaving  the 
place  of  tfie  killing  that  "it  was  either  kill  or  get  killed,  that  he 
just  lacked  that  much  of  getting  me,"  was  not  admissible  as  part 
of  the  res  gestae,  it  being  defendant's  version  of  a  past  transaction 
and   descriiitive  and  narrative  in  character. — ]h.  43. 

Same. — There  lieing  evidence  that  there  was  no  change  in  con- 
ditions at  the  place  of  the  homicide  between  the  time  when  de- 
fendant left  and  when  it  was  searched  by  witnesses,  it  was  com- 
petert  for  the  state  to  show  that  no  knife  was  found  on  the  person 
of  the  deceased  at  the  i)lace  and  that  a  pistol  which  defendant 
had  procured  shortly  before  he  went  to  the  place,  was  found  there 
after  he  loft.— /&.  43. 

2.  Verdict  in. 

JlomirUlc:  Verdict;  Sufficicnci/. — A  verdict  finding  defendant 
guilty  of  murder  in  the  second  degree,  and  fixing  the  punishment  at 
ten  years,  was  not  insufficient  to  support  a  judgment  of  conviction 
because  it  did  not  fix  the  place  if  imprisonment,  since  that  is  fixed 
l)v  the  statutes,  and  is  not  essential  to  the  validity  of  the  verdict. — 
PotrrU  r.  The  State,  17. 

3.  Instructions. 

(a)   Self-Defense. 

Same;  Imiructions ;  Self-Dcfcmc. — Charges  on  self-defense 
which  pretermit  the  requirement  that  defendant  nmst  have  been 
free  from  fault,  are  properly  refused. — Broun  r.  The  State,  20. 

Homicide;  Self-Dcfrnse;  Bringing  on  Difficult g. — Where  a  de- 
fendant gets  out  of  his  buggy  and  goes  towards  a  deceased  to  resent 
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an  opprobrious  epithet,  having  knowledge  of  the  bad  feeling  and 
enmity  existing  between  them,  such  action  is  calculated  to  bring 
on  a  difficulty  likely  to  produce  serious  results  and  hence,  under 
such  circumstances,  the  defendant  may  not  invoke  the  doctrine  of 
self-defense  where,  he  kills  the  other  party. — Spivey,  et  <U.  v.  The 
State,  36. 

Same;  Extenuation;  Abusive  Language. — The  statute  making 
abusive  language  a  matter  for  consideration  in  extenuation  or  justi- 
fication of  an  assault  applies  only  to  prosecutions  for  assaults,  as- 
saults and  batteries  or  affrays,  and  not  to  homicide. — /6.  36. 

Same;  Instruction;  Threats. — A  charge  asserting  that  if  de- 
ceased made  threats  against  defendant  before  the  difficulty,  and 
that  they  were  continuously  made  up  to  near  the  time  of  the  fatal 
difficulty,  whether  or  not  they  were  all  repeated  to  defendant,  they 
are  material,  and  should  be  weighed  and  considered  in  determining 
the  character  of  an  assault  made  by  deceased  on  defendant,  is  mis- 
leading to  the  uncommunicated  threats. — /&.  36. 

Homicide;  Self-Defense ;  Absence  of  Necessity, — Where  there 
was  evidence  that  defendant  killed  deceased  in  the  absence  of  a 
necessity  for  so  doing  in  self-defense,  the  killing  would  not  be 
justifiable,  although  deceased  was  at  fault  in  bringing  on  the  dif- 
ficulty.—Gft*j(rei/  V.  The  State,  52. 

Same;  Instructions. — Where  there  was  evidence  that  it  was 
not  necessary  for  the  defendant  to  kill  the  deceased  in  self-defense, 
a  charge  asserting  that  the  burden  was  on  the  state  to  show  beyond 
a  reasonable  doubt  that  defendant  was  not  free  from  fault  in  bring- 
ing on  the  difficulty,  and  that  if  the  jury  were  not  so  satisfied, 
they  should  acquit,  was  properly  refused. — lb.  52. 

Same. — A  charge  asserting  that  if  the  evidence  showed  that 
the  defendant  acted  in  self-defense  he  should  be  acquitted,  failing 
to  set  out  the  constituent  elements  of  self-defense  was  properly 
refused. — lb.  52.    . 

(b)     Generally. 

Homicide;  Accidental  Killing;  Instructions. — Charges  which 
predicate  the  acquittal  of  a  defendant  on  the  theory  of  an  acquittal 
killing  should  include  in  the  predicate  the  fact  that  defendant  was 
engaged  in  a  lawful  act  in  the  exercise  of  due  care,  and  with  no 
Intent  to  injure.— Gibbs  v.  The  State,  30. 

Same;  Malice. — ^The  definition  of  malice  as  an  element  of  mur- 
der in  the  first  degree  as  the  intentional  doing  of  a  wrongful  or 
unlawful  act  is  improper  as  it  pretermits  legal  justification,  excuse 
or  extenuation;  under  such  definition  every  intentional  and  unlaw- 
ful killing  of  a  human  being  would  be  murder  although  the  act  was 
committed  in  the  heat  of  passion  excited  by  sufficient  provocation. 
—Redden  v.  The  State,  33. 
INDICTMENT  AND  INFORMATION. 

In  particular  crimes,  see  that   title. 

See  Criminal  Law,  §  4. 

1.  Description  of  Defendant. 

Indictment  and  Information;  Description  of  Defendant;  Suf- 
ficiency.— I'nder  section  7142,  Code  1907,  in  view  of  section  9,  Con- 
stitution 1901,  an  indictment  which  does  not  designate  defendant 
by  his  full  christian  name,  when  the  same  is  known  to  the  grand 
jury,  is  insufficient,  but  an  allegation  describing  defendant  as  "A. 
Axelrod,  alias  E.  Axelrod,"  whose  christian  name  is  otherwise 
unknown  to  the  grand  jury,  was  sufficient  on  its  face. — Axelrod  r. 
The  State,  61. 
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Same. — An  Indictiuent  describing  defendant  and  alleging  that 
his  christian  name  was  otherwise  unlcnown  to  the  grand  jury  Is 
sufficient,  when  in  fact  his  name  was  unknown,  regardless  of  the 
fact  that  the  grand  jury  by  the  exercise  of  reasonable  diligence 
uiiglit  have  ascertained  his  christian  name,  since  the  diligence  of 
the  grand  jury  is  a  question  that  may  not  be  inquired  into. — lb.  61. 

2.  Language  of  Statute. 

Indictment  and  Information;  Language  of  Statute. — ^As  a  gen- 
eral rule  the  offense  may  be  charged  in  the  language  of  the  statute 
where  the  statute  creates  an  offense  unknown  to  the  common  law 
and  describes  its  constituents. — Sellei's  v.  The  State,  78. 

Same. — Section  6897,  Code  1907,  does  not  make  it  a  misde- 
meanor to  shoot  into  a  dwelling  house  accidentally  or  in  the  lawful 
exercise  of  the  right  of  self-defense,  and  hence,  an  indictment 
drawn  under  such  statute  is  insufficient  if  it  fails  to  charge  that 
the  shooting  was  done  unlawfully. — fh.  78. 

3.  Defects  Cured  by  Evidence. 

Same;  Defects;  Cured  hy  Evidence. — ^Where  the  indictment  for 
shooting  into  a  dwelling  house  did  not  negative  an  accidental  shoot- 
ing or  a  shooting  in  self-defense  the  defect  was  not  cured  by  evi- 
dence showing  conclusively  that  whoever  did  the  shooting  did  It 
neither  accidentally  nor  in  self-defense. — Sellers  v.  The  State,  78. 

4.  Issues. 

Indictment  and  Information;  Igauea;  Incorporation;  Plea; 
Time.— Under  section  6870,  Code  1907,  the  denial  of  incorporation 
must  be  interposed  by  special  plea,  and  where  a  defendant  offers 
to  file  such  a  special  sworn  plea  denying  the  existence  of  a  cor- 
poration, before  the  selection  of  the  jury  for  his  trial,  he  offers 
the  plea  in  time,  and  raises  an  issue  of  fact. — Barr  r.  The  State, 
96. 

5.  Sufficiency. 

Indictment  and  Information;  Sufficiency. — Where  several  dis- 
tinct offenses  are  charged  in  the  alternative  in  one  count  in  the 
indictment,  each  disjunctive  averment  must  allege  an  offense  or  the 
indictment  is  bad  in  whole. ^Williams  r.  The  State,  124. 

INFANTS. 
1.  Places  of  Amusement. 

Infants;  Places  of  Amusement ;  Poolroom;  Question  for  Jury, 
— Where  the  evidence  tended  to  show  that  the  defendant  kept  a  pool 
room  and  knew  that  a  minor  was  in  the  room  standing  around  a 
pool  table  with  a  cue  in  his  hand,  and  made  no  objection  until 
another  person  had  remonstrated  with  the  minor  whereupon,  defend- 
ant told  the  minor  that  he  could  not  play  there,  it  was  a  question 
for  the  jury,  whether  or  not  defendant  was  guilty  of  knowingly  per- 
mitting a  minor  to  play  or  loiter  on  the  premises  used  as  a  pool- 
room in  violation  of  section  6992,  Code  1907. — Riggins  v.  The  State, 
168. 
INN-KEEPERS. 

Inkeepcrs;  Injury  to  Guest;  Tainted  Food. — The  keeper  of  a 
public  restaurant  is  under  the  duty  to  use  due  care  to  see  that  the 
food  served  his  guests  is  fit  and  may  be  eaten  without  causing 
sickness  on  account  of  its  unwholesomeness,  and  he  is  liable  for  any 
negligence  proximately  resulting  in  injury  to  a  guest  therefrom. 
Pantaze  v.  West,  599. 
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Same;  Jury  Question. — Where  the  evidence  Justified  the  infer- 
ence that  tainted  food  was  furnished  the  guest  causing  severe  ill- 
ness, the  question  of  negligence  was  for  the  jury,  although  the  res- 
taurant keeper  showed  that  the  food  was  purchased  from  a  reliable 
dealer,  and  was  properly  inspected  and  apparently  In  good  condi- 
tion, and  also  showed  facts  tending  to  disprove  negligence. — Ih, 
599. 

Same;  Evidence. — In  an  action  against  a  retaurant  keeper  for 
furnishing  tainted  food  to  guests,  it  was  proper  to  exclude  evidence 
as  to  the  products  and  their  inspection  bought  by  the  innkeeper  for 
use  in  his  restaurant,  where  it  was  not  reasonably  limited  to  the 
time  or  to  the  article  of  food  involved. — lb.  599. 

INSURANCE. 

Insurance;  Life  Certificate;  Self -Destruction;  Intent. — Where 
the  action  was  on  a  mutual  benefit  certificate  and  defendant  set  up 
that  deceased  died  in  consequence  of  a  violation  or  attempted 
violation  of  the  laws  of  the  state  in  that  he  shot  himself  while 
walking  along  the  public  highway,  and  the  evidence  was  conflicting 
as  to  whether  the  shooting  was  an  intentional  voluntary  act  or  was 
accidental,  such  issue  was  properly  submitted  to  the  jury,  since,  if 
it  was  accidental  it  was  not  suicide  under  section  7727,  Code  1907. 
-—Woodmen  of  World  r.   Wright,  255. 

Same;  Violation  of  Law. — The  fact  that  the  Insured  shot  him- 
self while  carrying  a  pistol  along  a  public  highway  did  not  show 
death  in  consequence  of  violation  or  attempted  violation  of  the 
laws  of  the  state  within  such  exception  in  the  mutual  benefit  certifi- 
cate, since  the  carrying  of  a  pistol  openly  in  the  hand  on  the  public 
highway  is  not  a  violation  of  the  law. — lb.  255. 

Same;  Action;  Complaint. — An  averment  claiming  $100.00  for 
the  erection  of  a  monument  as  provided  for  in  said  benefit  certifi- 
cate was  a  sufficient  statement  of  a  cause  of  action  to  withstand 
a  demurrer. — lb.  255. 

Sajne;  Evidence. — Where  it  was  conceded  that  decedent  killed 
himself  with  a  pistol  It  was  immaterial  whether  he  had  a  pistol  a 
week  before  or  not. — lb.  255. 

Same;  Policy;  Constructions. — Where  liability  on  a  mutual 
benefit  certificate  was  contested  on  the  ground  that  the  insured  died 
by  his  own  act  or  hand  within  an  exception  mentioned  in  the 
certificate,  such  a  clause  meant  suicide  and  the  court  was  not  in 
error  in  so  construing  the  policy. — lb.  255. 

Same;  Instructions. — Where  it  was  an  issue  whether  insured 
committed  suicide  in  violation  of  law  or  unintentionally  shot  him- 
self, a  charge  asserting  that  if  the  jury  were  satisfied  reasonably 
that  the  insured  shot  himself  plaintiff  could  not  recover  failed  to 
exclude  the  hvpothesis  of  unintentional  shooting,  and  was  properly 
refused. — lb.  255. 

Same. — A  charge  asserting  that  if  insured  came  to  his  death 
while  violating  the  law,  then  it  would  make  no  difference  whether 
he  shot  himself  intentionally  or  not,  if  he  did  kill  himself,  and  if 
he,  while  engaged  in  a  violation  of  a  law,  shot  himself,  the  verdict 
should  be  for  defendant,  failed  to  require  any  connection  between 
the  unlawful  act  and  the  death,  and  was  therefore  properly  refused. 
~/6.  255. 

Same;  Amount  of  Insurance;  Burden  of  Proof. — ^Where  the 
benefit  certificate  provided  for  payment  of  $500.00  in  case  death 
occurred  during  the  Ist  year  after  insured  acquired  membership  in 
the  order,  and  an  additional  sum  of  $100.00,  the  fact  that  it  also 


Digitized  by 


Google 


712  SUBJECT  INDEX. 

INSURANCE— ConWntted. 

contained  a  provision  that  payment  was  based  on  one  assessment 
on  the  entire  beneficiary  membership  of  the  order  in  good  standins; 
did  not  require  plaintiff  to  aver  or  prove  the  number  of  members 
of  the  society  in  good  standing,  nor  anything  else  than  defendant's 
breach  of  the  promise  to  pay  the  sum  or  sums  named  in  the  face 
of  the  certificate.— 76.  255. 

Same;  Monument  Benefit. — ^Where  the  certificate  provided  for 
a  $100.00  monument  benefit  such  sum  was  recoverable  for  that  pur- 
pose by  the  sole  beneficiary  in  the  certificate. — IJ),  255. 

INTOXICATING  LIQUORS. 

1.  Criminal. 

Intoxicating  Liquovas  Indictment;  Proof  of  Two  Offenses. — 
Where  the  indictment  contained  two  counts,  one  charging  an  un- 
lawful sale,  and  the  other  charging  the  selling,  offering  for  sale, 
or  otherwipe  disiK)sing  of  intoxicating  liquors,  proof  of  two  dif- 
ferent sales,  within  the  punishable  period,  were  properly  admitted 
in  view  of  section  30,  Acts  1909,  p.  9^.— Shivers  v.  The  State,  lid. 

Same;  Instructions.— Vndet  section  22%,  Acts  1909,  p.  84,  the 
possession  of  the  United  States  Internal  Revenue  License  was  more 
than  a  mere  circumstance  in  the  chain  of  evidence,  and  hence,  a 
charge  asserting  that  the  fact  that  defendant  had  a  United  States 
Revenue  license  would  not.  of  Itself,  be  sufficient  to  authorize  the 
Jury  to  convict,  but  that  it  was  only  a  circumstance  which  might 
be  considered  with  the  other  evidence  in  determining  whether  or 
not  accused  was  guilty,  was  properly  refused. — Ih.  110. 

Intoxicating  Liquors;  Illegal  Sale;  Evidence. — ^Where  there 
was  nothing  in  the  testimony  to  show  that  defendant  was  not  teach- 
ing school  in  the  vicinity  of  the  scene  of  the  alleged  crime,  it  was 
iunnaterlal  that  the  defendant  was  teaching  school  in  H.  at  the 
time  of  the  offense. — Hammock  v.  The  State,  112. 

Intoxicating  Liquors;  Illegal  Sale;  Evidence. — ^When,  at  the 
time  accused  was  seen  to  have  delivered  a  half  pint  bottle  con- 
taining liquor,  he  had  in  the  buggy,  in  which  he  was  then  riding, 
two  suit  cases  containing  half  pint  bottles  of  whisky,  it  sufficiently 
appeared  that  the  liquid  in  the  bottle  delivered  was  whiskey. — 
Sncad  v.  The  State,  118. 

Intoxicating  Liquors;  Sales;  Li9nitation. — Where  the  evidence 
for  the  state  does  not  disclose  that  the  alleged  unlawful  disposition 
of  prohibited  liquor  was  within  the  punishable  period,  the  defendant 
was  entitled  to  have  the  verdict  directed  for  him. — Doss  r.  The 
State,  121. 

2.  Search  and  Seizure. 

Intoxicating  Liquors;  Search  and  Seizure. — Under  section  22. 
subdivision  6,  Acts  1909,  p.  70,  warrants  for  search  and  seizure  are 
issuable  only  on  an  affidavit  showing  probable  cause,  naming  or 
describing  the  person  or  party  whose  premises  are  to  be  searched. 
If  known,  etc.,  together  with  probable  cause  shown  for  believing 
that  one  or  more  of  the  specific  grounds  for  issuing  the  process 
exists;  hence,  an  affidavit  alleging  merely  that  the  affiant  had 
cause  to  believe  and  did  believe  that  malt  liquors  were  stored  in  a 
building  owned  by  C,  and  occupied  by  certain  others,  and  known 
as  the  old  Tillery  shop  in  L.  county,  or  In  a  nearby  restaurant 
operated  by  J.,  in  such  county,  was  insufficient  to  support  the  vn-it 
— Coleman  v.  State,  ex  rcl.  Wild,  424. 

Same;  Search  Warrant;  Validating. — Where  the  search  war- 
rant was  based  on  a  wholly  insufficient  affidavit,  the  warrant  was 
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void  and  the  proceedings  could  not  be  sustained  by  an  amendment 
filed  to  the  affidavit  after  the  warrant  had  been  executed,  and  the 
liquors  seized. — 76.  424. 

Same:  Application  to  Quash,— Where  warrant  for  search  and 
seizure  is  issued  upon  an  insufficient  affidavit,  the  magistrate  to 
whom  such  process  is  returnable  should  quash  the  same  on  motion 
or  application  of  the  party  whose  premises  were  made  the  subject 
of   the   search. — /ft.   424. 

JEOPARDY. 

See  Criminal  Law,  |  3. 

JUDGES. 

See  Judgment,  §  6  and  7. 

Judges;  Mandamus;  Other  Remedy. — ^The  determination  of  the 
competency  of  the  trial  judge  devolves  upon  him  in  the  first  in- 
stance, subject  to  control  by  mandamus  seasonably  applied  for. 
—Ex  Parte  Dew,  437. 

JUDGMENTS. 
See  Pleading,  §  3. 

1.  Default. 

Judgments;  Default;  Requisites. — ^The  judgment  in  this  case 
examined  and  held  to  show  a  prior  filing  in  the  court  of  an  item- 
ized statement  of  the  account  sued  on,  verified  by  the  affidavit  of  a 
competent  person,  made  before  and  certified  by  an  officer  having 
authority  to  take  and  certify  affidavits  as  prescribed  by  section 
3971,  Code  1907,  and  hence,  entitling  the  court  to  enter  judgment 
without  submitting  a  writ  of  inquiry  to  the  Jury. — Coats  v.  Elkan 
d  Co.,  187. 

Judgment;  Default;  Recitals;  Service  of  Process. — Where  a 
default  judgment  recites  that  service  was  had  on  T.,  Grand  Pro- 
tector, of  defendant  corporation,  and  that  he  was  Grand  Protector 
of  it,  at  the  time  of  service,  it  does  not  sufficiently  show  that  he 
was  a  person  urwn  whom  service  could  be  legally  had,  for  and  on 
behalf  of  defendant,  or  that  the  court  ascertained  by  proof  that 
he  was  an  officer  or  agent  of  it.  within  section  5303,  Code  1907. 
— Order  of  Calanthe  v.  Armstrong,  378. 

Same. — Judgment  by  default  is  not  supported  by  service  of  a 
branch  summons  and  complahit  on  the  Secretary  of  State,  where 
the  record  does  not  show  compliance  with  the  requirements  of  the 
statutes  authorizing  a  valid  service  to  be  made  on  him,  whether  the 
complaint  be  construed  to  be  against  the  corporation,  such  as  men- 
tioned by  sections  4r)r»0,  and  4562,  Code  1907.  or  by  Acts  1911,  p. 
700,  relative  to  fraternal  benefit  societies. — Ih.  378. 

Same:  Matters  to  Be  Shown. — Where  the  record  on  appeal  from 
default  judgment  against  a  corporation  falls  to  show  service  on 
such  an  agent  or  officer  of  It  as  is  by  law  authorized  to  receive 
service,  or  that  the  court  ascertained  by  proof  that  the  person 
Rerve<l  was  such  an  officer,  the  judgment  is  not  authorized,  and  a 
reversal    will    follow. — 76.    378. 

2.  Effect. 

Judgment;  Effect;  Won  Jury  Term. — A  judgment  by  default 
rendered  at  a  regular  non  jury  term  of  Colbert  county  circuit  court 
by  the  judge  after  hearing  the  plaintilTs  evidence  must  be  accorded 
the  same  effect  and  weight  as  the  verdict  of  the  jury,  under  Acts 
1894-5.  p.  763.— iSfirope  t\  Sherman,  210. 
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3.  Construction,  etc. 

Judgment;  Construction;  Recitals. — ^A  Judgment  reciting  that 
the  defendant  had  been  duly  summoned  and  called  but  came  not, 
Imports  a  finding  by  the  court  that  service  of  process  had  been  made 
upon  him. — HcHdrrson  r.  Jackson  W.  Mills,  19Q. 

Sawe;  ^howino;  Jurisdiction. — It  was  not  essential  to  the 
validity  of  a  default  judgment  reciting  that  defendant  was  duly 
summoned  that  the  record  should  set  out  the  evidence  on  which  a 
findiug  to  this  effect  was  based. — Ih.  199. 

4.  Splitting  Cause  of  Action. 

Same;  Splitting  Cause  of  Action. — Where  defendant  pleads 
set-off  or  counter  claim,  he  must  exhibit  all  of  his  claim  and  cannot 
by  using  only  a  part  thereof  set  up  the  balance  as  a  defense  or 
counter  claim  in  any  subsequent  action  against  him  by  plaintiff 
in  the  first  action. — House  v.  Donnelly,  267. 

5.  Res  Judicata. 

Judgment;  Res  Judicata;  Set-Off . — Where  a  suit  was  brought 
for  an  installment  of  rent  to  which  defendant  pleaded  as  a  set-off. 
the  plaintiff's  alleged  breach  of  an  oral  contract  to  make  certain 
repairs,  and  judgment  was  rendered  in  that  case  for  plaintiff  for 
the  rent  sued  for,  and  against  defendant's  plea  of  set-off,  such 
judgment  was  conclusive  against  defendant's  right  to  plead  the 
breach  of  plaintiff's  contract  to  make  the  repairs  as  a  set  off  in  a 
subsequent  suit  for  rent  for  a  subsequent  month,  notwithstanding 
the  contract  to  make  repairs  was  differently  alleged;  it  not  being 
claimed  that  there  was  more  than  a  single  contract  to  make  repairs. 
— House  V.  Donnelly,  267. 

fi.  Validity. 

Judgment;  Validity;  Disqualified  Judge. — A  judgment  rendered 
I)y  a  disqualified  judge  is  voidable  but  not  void. — Er  parte  Drir, 
487. 

7.  Amendment. 

Same;  Amendment  After  Term. — After  the  expiration  of  the 
term  the  court  cannot  alter  or  amend  a  judgment  which  Is  voidable 
or  subject  to  an  appeal,  excei)t  for  clerical  errors  on'  evidence 
found  in  the  record. — hJx  parte  Deic.  437. 

S.  Destruction  of  lilen  of. 

Judgment;  Lien;  Destruction. — A  judgment  lien  on  personal 
property  may  be  destroyed  in  such  sense  as  to  entitle  the  creditor 
to  maintain  an  action  for  its  destruction,  by  a  destruction  of  the 
proi>erty  Itself,  by  removing  it  from  the  state,  by  hiding  or  conceal- 
ing it.  by  removing  it  to  other  parts  of  the  same  county,  city  or 
state,  so  that  a  creditor  does  not  know  where  it  is,  though  it  be  not 
concealed,  by  selling  to  a  bona  fide  purchaser,  or  by  any  other  act 
which  impairs  the  lien. — Clarke  r.  Johnson  d  Lattimer,  507. 

Same. — Any  wrongdoer  in  a  chain  of  acts  by  which  a  judgment 
lien  is  destroyed,  Is  responsible  to  the  Hen  holder  whether  his  act 
results  directly  or  Indirectly  in  the  destruction. — Ih.  507. 

Same. — The  right  of  action  for  destroying  a  judgment  lien  on 
personal  property  is  not  established  by  proof  of  mere  conversion. — 
Ih.  507. 

Same;  Evidence. — Where  plaintiff  showed  that  defendants  not 
only  sold  and  converted  the  property,  but  that  plaintiff  did  not  know 
where  it  was,  the  burden  was  cast  on  defendant  of  negativing  an 
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Inference  that  their  wrongful  sale  of  the  property  resulted  In  the 

destruction  of  the  judgment  lien. — 76.  507. 

Same. — Defendants  are  liable  for  the  destruction  of  plaintifTs 
Judgment  lien  on  personal  property  for  the  act  of  their  vendee  in 
selling  the  property  to  others  who  removed  it.  so  that  the  plaintiff 
did  not  know  where  it  was. — lb.  507. 

Same:  Estoppel. — If  the  lien  holder  clearly  and  voluntarily 
abandons  the  lien,  he  is  estopped  to  claim  destruction  of  his  lien. 
—76.  507. 

Same:  Abandonment:  Jurjf  Question. — Tender  the  evidence  in 
this  case  it  was  a  question  for  the  jury  whether  or  not  plaintiff  had 
abandoned  his  Judgment  lien. — lb.  507. 

JUDICIAL  NOTICE. 

See   Evidence,    §   9. 
JURORS  AND  JURIES. 

1.  Petit  Jury. 

( a )  Qual  i  fica  tions. 

Jury:  Qualifications:  Physical  Deficiency. — The  provisions  of 
section  7279.  Code  1907.  have  reference  to  bodily  deficiency  and  such 
disqualification  may  be  established  by  the  juror's  own  evidence. — 
Parker  v.  The  State,  9. 

Same:  Personal  Opinion. — ^Where  a  Juror  testifies  that  he  will 
not  vote  to  hang  a  person  on  circumstantial  evidence,  he  is  dis- 
qualified to  sit  In  a  trial  of  a  capital  felony. — lb.  9. 

Jury:  Disqualification:  Relationship. — Where  one  grandmother 
of  a  juror  and  one  grandfather  of  defendant  w^ere  first  cousins,  the 
relationship  of  juror  and  defendant  was  within  the  disqualifying 
degree  of  paragraph  4.  section  7020,  Code  1907. — Powell  v.  The 
State,  17. 

Jury:  Qualification;  Voir  Dire. — ^Where  the  action  was  on  a 
mutual  benefit  certificate.  It  was  proper  to  examine  jurors  on  their 
voir  dire  to  ascertain  if  any  of  them  were  members  of  the  defendant 
association. — Woodmen  of  World  v.  Wright,  265. 

(b)  Venire;  Motions  relative  to. 

Sam^:  Venire:  Motirm  to  Quash. — The  sustaining  of  excuses  of 
jurors  for  alleged  physical  disqualification,  if  error,  was  not  grounds 
for  quashing  the  venire.— »Sfrr/ioii  29.  Acts  1909.  317.— PorA-er  r. 
The  State.  9. 

Same;  Venire:  Objection;  Necessity. — An  objection  to  a  venire 
in  a  capital  case  that  It  contained  names  of  Jurors  who  had  been 
excused  by  the  court,  or  that  the  list  served  on  defendant  contained 
a  name  not  on  the  venire  must  be  interposed  in  the  court  below  and 
cannot  he  raised  for  the  first  time  on  appeal. — Gibbs  r.  The  State. 
30. 

Same:  JrreffulaHty;  Grounds. — The  fact  that  there  was  a 
mistake  In  the  name  of  some  of  the  jurors  appearing  on  the  list 
served  on  defendant  or  that  the  list  served  contained  the  name  of  a 
Juror  not  on  the  venire,  was  not  good  as  a  ground  for  a  motion 
to  quash  the  venire.     Acts  1909,  p.  820. — 7  ft.  30. 

(c)  Drawing  and  Empanelling. 

Jury;  Empanelling;  Judgment  Entry.— The  Judgment  entry 
relative  to  the  drawing  of  the  jury  stated  and  held  to  affirmatively 
show  that  the  special  Jurors  were  drawn  as  required  by  law  by  the 
judge  in  open  court. — Oibbs  v.  The  State,  30. 
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(d)  Selection  for  Trial. 

Jury  Selection.—Vnaer  section  32,  Acts  1909,  p.  318,  the  court 
properly  required  defendant  to  proceed  with  the  selection  of  jurors 
where  twenty-four  regular  and  competent  Jurors  were  available  for 
the  trial  of  the  cause,  although  a  part  of  the  twenty-eight  regular 
jurors  were  engaged  in  the  trial  of  another  cause. — Wilks  v.  The 
Htate,  117. 

LANDLORD  AND  TENANT. 

1.  Lease  and  Incidents. 

Landlord  and  Tenant;  Forfeiture;  Surrender, — Where  the  lease 
provided  for  the  erection  of  a  building  by  the  tenant,  and  for  Ms 
maintaining  the  building  on  good  repair,  subject  to  the  right  of  the 
lessor  to  terminate  the  lease  before  the  expiration  of  the  term  upon 
default  of  the  covenant  to  repair,  it  was  as  much  the  duty  of  the 
lessee  to  surrender  the  possession  of  the  premises  and  deliver  them 
in  repair  upon  a  forfeiture  under  its  terms  as  it  was  to  do  so  at 
the  expiration  of  the  lease.— Je6e^«  d  CoHas  C.  Co.  v.  0*Byme^  213. 

Same;  Covenant;  Expiration, — Where  the  lease  obligated  the 
tenant  to  maintain  the  premises  in  good  repair,  and  authorized  a 
termination  of  the  lease  upon  his  failure,  the  fact  that  the  tenant 
had  sublet  the  premises  to  the  end  of  the  term  is  immaterial  to  the 
right  of  the  lessor  to  terminate;  the  sub-tenant  being  chargeable 
with  knowledge  of  the  contents  of  the  original  lease. — Jh,  213. 

Same;  Repair;  Notice, — Where  a  lease  obligated  the  tenant 
to  maintain  the  premises  in  good  repair  and  authorized  the  lessor 
to  terminate  the  lease  upon  his  failure  in  this  regard,  the  tenant 
is  not  entitled  to  notice  of  the  needed  repair. — 76.  213. 

Same;  Covenant;  Breach, — Where  the  lease  obligated  the  ten- 
ant to  maintain  the  premises  in  good  repair  and  authorized  the  les- 
sor to  declare  a  forfeiture  upon  a  breach,  the  lessee  is  not,  upon 
termination,  entitled  to  then  enter  and  make  repairs  so  as  to  save 
himself  from  an  action  for  breach  of  covenant. — 76.  213. 

2.  Lien  of  and  Incidents. 

Landlord    and    Tenant;    Lien;    Enforcement. — 'Under    sections 
4747,   4748,   Code  1907,   a   landlord   cannot   take   possession   of   the 
property  on  which  he  has  a  lien,  without  legal  process. — Banks  v. 
Windham,  016. 
TiARCENY. 

Larceny;  Evidence;  Corpus  Delicti. — Where  the  evidence  mere- 
ly tended  to  prove  defendant's  possession  and  sale  of  the  cow  whi<^ 
had  disappeared  from  a  pasture  from  which  cattle  sometimes  es- 
caped, it  w^ill  not  supiwrt  a  conviction  of  larceny,  as  it  is  merely  a 
matter  of  surmipe  whether  the  defendant  took  the  animal  feloni- 
ously or  not,  and  hence,  does  not  show  the  corpus  delicti. — Jeffries 
V.  The  State,  144. 

LIEN. 

See  Judgments.  §  8:  Landlord  and  Tenant,  §  2. 
LEVY. 

See  Attachment. 
LICENSE. 

St»e  Statutes.  §  1 ;  Commerce. 

1.  Motor  Vehicles. 

License;  Motor  Vehicles;  Constitutionality. — The  provisions  of 
section  221,  Constitution  1901,  are  intended  to  prevent  discrimina- 
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tion  against  counties  and  municipalities  by  levying  one  tax  for  the 
sole  benefit  of  the  state  to  the  exclusion  and  prejudice  of  the 
counties  and  municipalities,  and  hence,  the  provisions  of  Acts  1911, 
p.  634,  providing,  as  it  does,  for  the  apportionment  of  the  revenue 
derived  from  license  tax  on  motor  vehicles  between  the  state  and 
the  county  or  incorporated  city  or  town  from  which  It  is  derived, 
are  not  violative  of  said  section  of  the  Constitution. — Bozeman  v. 
The  State,  151. 

Same. — The  state  has  the  right  to  regulate  the  use  of  motor 
vehicles  uix)n  the  public  highways,  and  may  impose  a  license  tax 
or  fee  for  that  purpose,  under  Its  police  power. — Ih.  151. 

2.  City  Ordinance. 

License;  City  Ordinances ;  Validity;  Telegraph  Company. — A  city 
ordinance  imposing  a  license  tax  of  $100.00  on  a  telegraph  company, 
without  exempting  government  business,  was  invalid  as  imposing  a 
tax  on  the  means  employed  by  the  government  for  the  exercise  of  its 
constitutional  powers,  where  it  appeared  that  the  telegraph  company 
so  taxed  did  both  an  inter  and  intra-state  business,  and  had  accepted 
the  benefits  of  section  5206-5208  Revised  Statutes  of  the  United 
States,  and  thereby  become  bound  to  transmit  government  messages 
over  its  wires,  and  to  give  priority  thereto  in  accordance  with  the 
restrictions  and  regulations  of  the  Postmaster  General. — W.  U.  Tel. 
Co.  V.  City  of  Troy,  315. 
MALIClOrS  PROSECT'TION. 
See  False   Imprisonment. 

Malicious  Prosecution;  Elements. — In  an  action  for  malicious 
prosecution,  the  plaintiff  did  not  assume  the  burden  of  proving  the 
truth  of  bis  testimony,  given  in  a  former  proceeding,  which  was 
made  the  subject  of  the  charge  of  perjury  against  him ;  bence,  a 
charge  asserting  that  plaintiff  could  not  recover,  though  every 
material  allegation  of  one  of  the  counts  of  his  complaint  was  sus- 
tained by  the  evidence  to  the  reasonable  satisfaction  of  the  jury,  if 
he  did  not  go  further  and  prove  the  truth  of  bis  testimony  in  the 
trial  in  which  It  was  alleged  he  committed  perjury,  was  properly 
refuFcd. — Broun  v.  Alexander,  452. 

Malicious  Prosecution;  Elements. — In  order  to  recover  for  ma- 
licious prosecution,  a  plaintiff  must  show  that  a  criminal  prosecu- 
tion was  instituted  against  him  without  probable  cause  and  malici- 
ously, and  that  the  i)rosecutIon  had  been  determined  or  ended,  bence. 
a  plaintiff  may  not  maintain  an  action  for  malicious  prosecution  by 
merely  showing  bis  arrest  for  crime,  and  his  release  on  bail  to 
appeal  from  term  to  term,  but  not  showing  that  he  had  been  ac- 
quitted or  discharged,  or  that  the  prosecution  bad  ended. — Sloss-S. 
8.  d  1.  Co.  r.  Dcvaney,  457. 
MANDAMUS. 

Mandamus;  Vacating  Judgment;  Appeal. — Mandamus  will  not 
lie  to  compel  the  vacation  of  a  judgment  after  the  expiration  of  the 
term  at  which  It  was  rendered,  on  the  ground  of  the  interest  of  the 
judge,  where  the  question  was  first  raised  by  motion  for  new  trial, 
as  the  judge  had  no  right  to  legally  vacate  the  judgment  after  the 
expiration  of  the  term,  and  petitioner  had  a  remedy  by  appeal. 
— Ex  parte  Dew,  437. 
MASTKR  AND  SERVANT. 
1.  Injury  to  Third  Person. 

Master  and  Servant;  Injury  to  Third  Person;  Liability  of  Mas- 
ter.— The  master's   liability   does  not  extend  to   wrongs  committed 
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by  a  servant  while  acting  outside  the  scope  of  his  employment ;  the 
mere  existence  of  the  relation  of  master  and  servant  not  imposing 
on  the  master  liability  for  whatever  tort  the  servant  may  commit 
while  the  relation  exis(s.~.4.  G.  S,  R.  R.  Co,  r.  Pouncey,  54a 

Same. — One  seeking  to  charge  a  master  with  liability  for  a 
tort  committed  by  his  servant  must  show  in  his  pleading  that  the 
act  or  omission  complained  of  occurred  under  such  circumstances 
as  to  render  the  master  liable;  it  being  sufficient,  however,  if  the 
averments,  read  as  a  whole,  show  that  the  servant  was  acting 
within  the  scope  of  his  employment  when  committting  the  wrong 
complained  of. — lb.  548. 

Master  and  Servant;  Injury  to  Third  Person;  Operation  of 
Automohile. — Where  plaintiff  was  injured  by  an  automobile  be- 
longing to  defendant  while  being  operated  by  a  servant  who  had 
been  instructed  by  defendant  to  repair  the  same,  defendant  could 
not  escape  liability  for  the  negligence  of  the  servant  by  reason  of 
the  fact  that  the  service  in  repairing  the  machine  was  gratuitous, 
if  at  the  time  of  the  collision,  the  use  of  the  machine  by  the  servant 
was  incidental  to  the  service  which  the  servant  had  undertaken  to 
render. — CoUey  v.  Leicis^  593. 

Same;  Scope  of  Authority. — Where  defendant  had  left  his  auto- 
mobile in  charge  of  a  servant  with  directions  to  repair  the  same, 
and  take  it  to  a  particular  place  when  repaired,  and  after  repairing 
the  machine,  the  servants  and  two  companions  drove  it  several 
miles  into  the  country  and  negligently  collided  with  a  wagon  on 
which  plaintiff  was  riding,  when  returning,  and  there  was  some 
evidence  that  at  the  time  of  the  collision  the  servant  had  not  aban- 
doned his  duties  of  employment,  but  was  using  the  machine  in 
furtherai?ce  of  the  service  in  order  to  test  it,  after  making  the 
repairs,  it  could  not  be  said  as  a  matter  of  law  that  he  was  acting 
outside  the  scope  of  his  authority,  and  using  the  machine  for  his 
own  pnrih)se  at  the  time  nf  the  injury. — Jh.  503. 

2.  Injury  to  Servant, 
(a)  Complaint. 

Master  and  Servant;  Injury  to  Servant;  Scope  of  Authority. — 
Wliere  the  complaint  averred  that  it  was  defendant's  duty  to  pro- 
vide plaintiff  with  reasonable  safe  tools,  implements  and  appliances 
with  which  to  work,  but  tbnt  defendant  negligently  disregarded  its 
said  duty  and  failed  to  provide  plaintiff  therewith,  and  as  a  proxi- 
mate consecpience.  etc.,  it  sufficiently  averred  that  plaintiff  was  act- 
ing within  the  lino  and  scope  of  his  authority  at  the  time  he  was 
injured,  and  was  not  objectionable  as  autborizing  recovery  although 
the  failure  to  provide  was  not  due  to  negligence,  but  to  some  cause 
beyond  defendant's  control. — Sloss-S.  S.  <(•  /.   fV>.   r.    Whittaker.  TiS."). 

MKNTAL   ANCiT'lSH. 

Sep  Damages.  §  .^>. 
MISNOMKR. 

See  I'loadings,  §  la. 
M0KT(JA(;KS. 

1.  liecording;  Notice. 

MortufiffCff :  Record iny ;  Removal  of  Property;  Bona  Fide  Pur- 
chaser.— Where  a  mortgage  was  given  on  a  horse  and  recorded  In 
the  county  where  given  and  where  the  property  is.  and  the  property 
is  removed  to  another  county  and  sold  before  the  expiration  of  thV 
three  months  ]>eriod   for  rec^-ording  in   such   other  county,   the  pur- 
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chaser  at  such  time  does  not  acquire  a  good  title,  aud  cannot  ac- 
quire such  title  by  selling  the  horse  after  the  expiration  of  the  three 
months  period  to  a  purchaser  in  good  faith,  aud  then  repurchasing 
it,  as  he  was  chargeable  with  notice  at  the  time  of  his  first  pur- 
chase and  cannot  gain  the  advantage  accrued  to  his  vendee  as  a 
result  of  his  purchase  without  notice. — Hatto  d  Af^iold  v,  Oamer, 
412. 

2.  Knteriug  Payment  of  Record. 

Mnrtijuiics;  Failure  to  Satisfy;  Request;  Sufficiency, — A  writ- 
ten request  by  a  mortgagor  addressed  to  the  mortgagee,  to  have  **uiy 
mortgage  marked  *Seter  on  the  record  books  in  the  probate  office 
of  Jasper"  was  a  sufficient  request  under  section  4808,  Code  1907, 
to  perform  the  duty  imix)sed  and  to  subject  the  mortgagor  to  the 
penalty  imiK)sed  upon  failure  to  do  so. — Pickett  v.  Frost,  443. 

Satne;  Evidence. — Where  the  action  was  for  a  statutory  pen- 
alty for  failure  to  enter  satisfaction  of  a  mortgage  on  the  margin 
of  the  record,  and  defendant  denied  that  plaintiff  had  handed  to 
him  a  request  therefor,  it  was  competent  for  jilaintiff  to  show  that 
he  had  given  such  request  to  defendant. — lb.  443. 

MOTIVE. 

See  Evidence,  §  8. 
MOTOR   VEHICLES. 

See  License;   Statutes;  Automobiles. 

MINH^PAL  CORPORATIONS. 

See  Officers. 

1,  Officers  and  Bond. 

Municipal  Corporation;  Officera;  Statutory  Provision. — TTnder 
sections  10()7,  10<>8,  Code  1907,  in  an  action  by  a  town  of  less  than 
six  thousand  inhabitants  on  the  bond  of  its  marshal,  a  complaint 
alleging  tliat  the  person  named  was  elected  marshal,  and  performed 
the  duties  of  the  office  under  the  ordinances  of  the  town,  and  that 
his  bond  w^as  given  pursuant  to  an  ordinance  of  said  town,  and 
that  the  bond  sued  on  recites  that  the  person  therein  named  was 
elected  marshal  on  a  designateil  date,  states  a  cause  of  action 
against  the  sureties  of  the  bond  by  showing  that  there  was  such 
an  office  as  marshal  and  that  the  person  named  was  the  officer, 
— Town  of  Clayton  v.  Martin,  et  al.,  190. 

Sanie;  Officers:  Bond;  Action. — In  an  action  by  a  town  on  the 
official  bond  of  its  marshal,  a  conu)laint  which  alleges  that  the 
marshal,  as  such  officer,  collected  taxes  levied  and  assessed  by  an 
ordinance  of  the  town,  and  fines  imposed  by  the  mayor's  court  for 
violation  of  ordinances,  amounting  to  a  specified  sum,  and  that  he 
failed  to  pay  over  the  same  to  the  town,  sufficiently  shows  the  pay- 
ment to  the  marshal,  as  an  officer  of  taxes  and  fines,  and  his  failure 
to  pay  the  same  to  the  town,  and  states  a  cause  of  acti(m. — Ih.  190. 

2.  Actions  by;  Bonds. 

Municipal  Corporations;  Action  on  Bond;  Complaint. — In  an 
action  by  a  municipal  corporation  on  a  contractor's  bond,  a  com- 
plaint alleging  breach  of  the  conditions  of  a  bond  made  by  defendant 
binding  them  to  furnish  fire  hose  warranted  to  stand  a  specified 
test,  was  not  demurrable  on  the  theory  that  the  coiidition  was  com- 
plied with  by  delivering  the  hose  and  ihv  warranty. — Loeb  v.  City 
of  Mtg.,  325. 
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Same;  Variance;  Materiality. — In  an  action  on  a  bond  based  on 
a  breach  of  the  warranty  no  material  variance  could  be  predicated 
on  an  allegation  that  they  (referring  to  the  sureties)  as  well  as  the 
seller  as  principal,  agreed  to  furnish  the  hose,  etc. — lb.  325. 

Same, — Description  of  fire  hose  sold  as  three-ply  Baker  Babric 
Brand,  when  three-ply  Baker  Fabric  Brand  is  obviously  meant,  can- 
not be  made  the  basis  of  a  material  variance,  and  specially  so  where 
the  action  was  based  not  on  the  warranty  as  to  the  brand,  but  on 
the  warranty  as  to  the  quality. — lb,  325. 

3.  Streets. 

Municipal  Corporation;  Streets;  Dedication;  Acceptance. — 
Where  there  was  evidence  that  the  city  had  exercised  its  charter 
powers  to  grade,  improve  and  repair  a  street  on  which  the  injury 
occurred,  it  was  error  to  direct  a  verdict  for  the  city  under  a  charter 
provision  thereof  that  it  should  not  be  liable  for  a  failure  to  exer- 
cise its  powers  to  open,  alter  and  improve  streets,  although  the 
place  of  the  injury  was  within  an  open  way  on  which  was  posted 
a  notice  that  it  was  the  private  property  of  a  railroad. — Sutton  t\ 
City  of  Bessemer,  483. 

NEGLIGENCE. 

In  particular  actions  see  that  title. 

1.  Wanton. 

Negligence;  Wanton  Negligence  or  Willful  Wrong. — An  error 
of  judgment  as  to  the  result  of  doing  an  act  or  the  omission  of  an 
act,  with  no  evil  purpose  or  intent  or  consciousness  of  probable  in- 
jury may  constitute  simple  negligence ;  to  constitute  a  willful  wrong 
there  must  be  a  puri)ose  to  inflict  the  injury,  and  to  constitute 
wanton  negligence,  the  act  must  be  consciously  or  intentionally  done 
or  permitted  with  the  knowledge  from  the  circumstances  and  con- 
ditions that  it  would  probably  cause  injury  and  with  a  reckl(»PR 
indiflforeiue  to  the  conseciuenccs. — B.  /?.,  L.  d  P.  Co.  r.  Norton,  571. 

2.  Pleading  Negligence. 

Negligence;  Pleading;  Sufficiawy. — In  an  action  for  negligence 
based  on  the  nonfeasance  or  misfeasance  of  another,  it  is  suflFicient 
if  the  complaint  aver  the  facts  out  of  which  the  duty  springs,  and 
that  defendant  negligently  performed  or  failed  to  perform  such  duty, 
it  not  being  necessary  to  specify  the  particular  acts  which  defendant 
should  have  performed ;  where  the  complaint  specifies  the  negligent 
acts  on  which  the  complaint  is  predicated,  it  will  be  tested  on 
demurrer  by  the  snflFlciency  of  the  particular  allegation  put  for- 
ward to  show  actionable  negligence. — Viroinia-C.  Chrm.  Co.  r.  May- 
)<0)i,  r>K^. 

Same. — A  complaint  averring  that  plaintiflF  was  in  the  employ 
of  a  railroad  company,  and  while  engaged  about  the  business  of  his 
employer  on  defendant's  premises,  at  the  imitation  of  defendant, 
was  struck  and  violently  thrown  down,  suffering  injuries  proximately 
caused  by  defendant's  negligence,  in  that  it  carelessly  suffere<l  an 
iron  pipe  to  extend  on  the  premises  over  the  sidetrack  upon  which 
the  railroad  company  was  o])erating  cars,  at  a  dangerous  and  un- 
safe height  alx>ve  such  freight  car.  fails  to  show  any  causal  con- 
nection between  the  injury  and  the  negligence  charged  in  that  it 
nowhere  appears  that  the  pipes  complained  of  caused  the  injury, 
and  does  not  state  a  cause  of  action. — lb.  HRvS. 

Same:  Actionable  Negligence. — To  constitute  actionable  n^li- 
gence,  there  must  be  causal  connection  between  the  negligence  corn- 
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plained  of  and  the  injury  suffered,  and  for  the  negligence  to  be  the 
proximate  cause  of  the  injury,  it  must  appear  that  defendant  owed 
a  duty  to  plaintiff,  that  there  was  a  negligent  breach  and  that  in- 
Jury  resulted  as  a  direct  consequence  of  the  breach. — Ih.  588. 

3.  Jury  Question. 

Ne(/Ugenee;  Jury  Question, — Negligence  resulting  from  the  fail- 
ure to  exercise  due  care  and  reasonable  precaution,  like  any  other 
fact,  may  be  inferred  from  circumstances,  and  the  court  should  not 
take  the  question  from  the  jury,  unless  as  a  matter  of  law  no  recov- 
ery could  be  had  in  the  case  on  any  view  which  may  properly  be 
taken  of  the  evidence  and  of  the  reasonable  tendencies  afforded  by  it. 
—Pantazc  v.  West,  599. 

NEW  TRIAL. 

1.  Criminal  Cases. 

New  Trial;  Criminal. — Rulings  on  a  motion  for  new  trial  in  a 
criminal  case  are  not  reviewable  on  appeal. — Finley  v.  The  State, 
161. 

2.  Civil. 

New  Trial;  Newly  Discovered  Eridenee. — A  person  is  not  en- 
titled to  new  trial  on  account  of  newly  discovered  evidence,  the 
existence  of  which  he  must  have  known  before  the  trial. — Brown 
i\   Alexander,  452. 

NON  EST  FACTUM. 
See  Pleading,  §  4. 

OBSTRFCTING  JUSTICE. 

Obstructing  Justice;  Indictment ;  Variance. — The  fact  that  an 
indictment  for  resisting  an  officer  charged  the  officer's  name  to  be 
James  II.  McKenzie,  a  deputy  sheriff  of  Mobile  county,  while  the 
evidence  showed  that  his  name  was  J.  H.  McKenzie.  a  deputy  sheriff 
of  M.  comity,  did  not  constitute  a  fatal  variance. — Finley  r.  The 
State,  161. 
OFFICERS. 

See  Municipal  Corporations,  §  1. 

Officers;  Official  Bond;  Defense  by  Sureties. — Sureties  on  an 
official  bond,  in  an  action  on  the  bond,  can  make  no  defense  not 
open  to  the  principal,  and  are  estoj)i)cd  from  setting  up  any  irregu- 
larities in  the  appointment  or  election  of  the  officer  or  in  the  bond 
UseU.—Town  of  Clayton  v.  Martin,  et  al.,  100. 

Same;  Liability  of  Surety. — The  sureties  on  an  official  bond 
may  not  defend  an  action  thereon  on  the  ground  that  moneys  re- 
ceived by  the  officer  in  the  i)erformance  of  his  official  duty  were 
received  because  of  the  unlawful  or  irregular  action  of  some  other 
authority  or  person. — lb.  190. 
PARTIES. 
1.  Amendment  as  to. 

Parties;  Amendment;  Misdescription. — Where  the  complaint  al- 
leged that  the  plaintiff  was  a  corporation,  it  was  proper  to  permit 
an  amendment  alleging  that  it  was  a  partnership  setting  out  the 
names  of  the  partners  composing  it. — Key  r.  Goodall  B.  d  Co.,  227. 

Parties;  Amendment;  Misnomer. — Where  the  action  was  begun 
against  the  King  Land  Company,  a  corporation,  and  the  King  Land 
&   Improvement    Company,    the    party    Intended    to    be    sued,    was 
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served  with  process,  appeared  and  defended  the  case  on  its  nierttn. 
It  was  proper  to  permit  an  amendment  describing  it  as  the  King  Land 
&  Improvement  Company,  although  there  was  in  existence  a  cor^ 
poration  l>y  the  name  of  King  I^and  Company. — King  L,  d  /.  Co.  v. 
Bowen,  462. 

PARTNERSHIP. 
See  Evidence,  §  3a ;  Judgments. 

1.  Property. 

Partnership;  Instructions. — Where  the  action  was  for  work 
and  labor  for  a  partnership  commenced  by  original  attachment  levied 
upon  certain  logs  alleged  to  belong  to  the  partnership,  and  a  third 
party  interposed  a  claim  under  a  mortgage  executed  by  one  of  the 
partners  to  him,  a  charge  asserting  that  if  the  logs  were  purchased 
by  the  partners  for  the  partnership,  or  purchased  jointly  by  the 
partners,  the  title  thereto  is  in  them,  and  that  a  mortgage  by  one 
alone  would  not  pass  title  to  the  mortgagee,  or  at  the  most  would 
pass  only  the  mortgagor's  interest  unless  the  mortgagor  sold  his 
half  Interest  therein,  was  objectionable  as  being  confusing,  and  was 
also  erroneous,  since  if  the  defendants  were  partners  engaged  In 
the  logging  business,  and  the  logs  were  purchased  for  such  partner- 
ship, a  sale  to  claimant  by  one  of  the  partners  alone  would  pass 
the  partnership  title  to  claimant  under  some  circumstances  which 
certain  tlieorles  of  the  evidence  tended  to  support. — Planters  Trail. 
Co.  V.  Moore,  393, 

Same;  Partnership  Property;  Transfer  by  One  Partner. — A 
transfer  by  a  partner  of  his  interest  only  in  the  partnership  property 
merely  entitles  the  transferee  to  receive  such  partner's  share  of 
what  may  remain  after  a  settlement  of  the  partnership  affairs,  and 
the  payment  of  the  partnership  debt. — 76.  393. 

2.  Judgments  Again. 

Partnership;  Aetion  Against;  Judgments. — TTnder  section  25()0. 
Code  1907,  a  judgment  against  W.  and  J.,  former  partners  doing 
business  under  the  firm  name  and  style  of  H.  &  Co.,  is  a  judgment 
against  the  individual  partners,  as  well  as  against  the  firm. — Clarke 
i\  Johnson  rf  Lattimer,  507. 

Same;  Judgment  Lien. — Under  section  4157,  Code  1907,  the 
lien  of  a  recorded  certificate  of  a  judgment  against  W.  and  J.. 
former  partners  doing  business  under  the  name  and  style  of  II.  and 
Co.,  covered  all  the  individual  property  of  the  partners  as  individ- 
uals, subject  to  levy  in  the  county  where  the  lien  was  re<x)rded. 
—Ih.  507. 

Same;  LiahiUty  of  Partners. —The  general  rule  that  the  assets 
of  the  insolvent  partner  must  lie  first  applietl  to  the  payment  of  his 
individual  debts,  and  that  the  partnership  creditors  can  only  share 
in  the  snrpUis  of  such  assets  beyond  what  is  necessary  to  satisfy 
the  ln<lividnal  creditors,  is  a  rule  of  eiiuity  and  not  of  law. — Ih. 
507. 

Same;  Asscis  of  Individual  Partner;  Creditors. — In  an  action 
on  the  case  for  a  destruction  of  plaintiff's  lien,  on  personal  property 
of  a  partner  under  a  judgment  against  the  partners  and  the  firm, 
the  plaintiff  was  under  no  duty  to  show  that  such  partner  owed  no 
separate  debts,  or  that  there  would  l:e  a  surplus  of  assets  after 
paying  snch  separate  debt. — Ih.  .507. 

Same;  Judgment  Against;  Right  of  Creditors, — By  recording 
a  judgment  against  the  i)artnership  and  the  members  thereof,  plain- 
tiff ol.tainod  a  legal  Hen  on  the  individual  property  of  one  of  tlie 
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partners,  paramount  to  any  equity  of  creditors  of  the  Individual  to 

marshal  such  property,  so  as  to  pay  out  of  it  their  debt  before 

payment  of  any  partnership  debt. — lb.  507. 

PERJURY. 

Perjury;  Issues;  Variance, — Where  the  indictment  charged 
that  the  defendant  swore  falsely  on  a  trial  under  an  indictment 
for  embezzling  $1,000.00,  and  the  proof  showed  that  he  had  been 
charged  by  separate  indictment  for  distinct  ofFenses  of  embezzle- 
ment, one  in  the  sum  of  $1,000.00,  and  the  other  in  the  sum  of 
$850.00,  and  that  he  had  been  convicted  under  the  indictment  charg- 
ing the  embezzlement  of  $850.00,  but  had  not  been  tried  under  the 
o^^ier  indictment,  the  variance  is  fatal  when  raised  hv  objections  to 
the  introduction  of  evidence  showing  a  conviction  on  a  different 
indictment  from  that  described,  and  by  several  other  rulings  of 
the  court. — BaiT  v.  The  State,  92. 
PLEADING. 

For  pleas  in   i)articular  actions  and  crimes  see  that   title.     See 
also  Appeal  and  Error,  §  3c. 

1.  Abatement 

(a)  Misnomer. 

Pleading;  Abatement;  Misnomer, — Where  the  complaint  charged 
a  defendant  as  Bertha  White,  a  plea  in  abatement  setting  up  that 
her  name  was  not  Bertha,  and  that  she  was  not  known  and  called 
by  that  name,  but  that  her  name  was  Bert  White,  and  that  she  was 
so  known  and  called,  should  have  been  sustained,  since  the  name 
Bertha  is  not  idem  sonans  with  the  name  Bert,  and  the  court  can- 
not take  judicial  notice  that  Bert  is  simply  an  abbreviation  of 
Berthsi.— White  v.  The  State,  69. 

(b)  Verification,  etc. 

Pleadinff;  Abatement;  Verification. — A  plea  in  abatement  going 
to  the  jurisdiction  of  the  court  must  be  verified  to  be  good.  (Section 
5332,  Code  1907.)— Dupuy  v.  Wright,  238. 

Same;  Discretion;  Motion  to  Strike, — ^The  matter  of  striking 
a  plea  in  abatement  which  was  not  filed  in  time  is  within  the  dis- 
cretion of  the  trial  court. — lb,  238. 

Same;  Proper  Purpose,— Vnder  rule  12,  circuit  court  practice,  a 
motion  to  strike  a  plea  in  abatement  because  not  filed  in  time  is 
the  proper  practice  and  a  sufficient  objection  to  the  plea. — lb,  238. 

2.  Demurrer. 

Same;  Speaking  Demurrer. — Where  the  complaint  charged  de- 
fendant as  Bertha  White,  a  demurrer  setting  up  that  Bert  was 
simply  an  abbreviation  of  Bertha,  was  a  speaking  demurrer  in 
stating  as  a  fact  something  not  shown  by  the  complaint. — White 
V.  The  State,  69. 

Pleading;  Demurrer;  Sufficiency. — A  plea  is  to  be  tested  alone 
by  the  demurrers  interposed  thereto,  and  will  not  be  held  bad  on 
grounds  not  pointed  out  by  demurrer. — Cochran  r.  Rnrdick  Bros., 
274. 

Pleading;  Demurrer;  Scope. — Where  a  bond  is  sued  on  but  not 
set  out  in  the  complaint,  it  cannot  be  looked  to  in  support  of  rulings 
on   demurrer   to   complaint. — Loeb  v.  City  of  Mtg.,  325. 

3.  Aided  by  Judgment. 

Pleading;  Aided  by  Judgment;  Complaint. — After  a  default 
judgment   on   personal   service,   a   complaint  alleging  a  substantial 
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cause  of  action  is  not  assailable  because  it  allies  items  of  damages 
not  recoverable;  the  duty  being  on  defendant  to  have  appeared  and 
ol)jected. — Swope  v.  Sherman,  -  210, 

4.  Non   Est  Factum. 

Pleading;  Verification;  Necessity. — Section  .5332,  Code  1907, 
requires  pleas  of  non  est  factum  to  be  verified,  and  a  plea  alleging 
that  the  contract  of  suretyship  was  secured  by  fraud  and  delivered 
to  the  obligee  in  violation  of  a  stipulated  condition,  was  in  effect 
a  special  plea  of  non  est  factum  requiring  verification. — W.  T. 
Raicleigh  Med.  Co.  r.   Wilson,  242. 

5.  Construction. 

Pleading;  Construction. — The  sulficiency  of  a  plea  is  to  be  de 
termined  l:y  the  facts  therein  alleged  and  not  with  reference  to 
the  name  jjiven  to  the  pica  by  the  pleader .^7ocfcran  r.  Burdirk 
Bros.,    274. 

Pleading;  Different  Causes;  Separate  Counts, — Although  the 
paragraphs  were  not  numbered  or  otherwise  separately  designated, 
where  the  complaint  in  one  paragraph  stated  a  cause  of  action  in 
Code  form  for  malicious  prosecution,  and  the  other  paragraph  stated 
a  cause  of  action  for  false  imprisonment  in  Code  form,  beginning 
with  the  words  "the  plaintiff  further  claims  of  defendant,  etc.,"  the 
complaint  was  not  demurrable  as  containing  two  separate  causes  of 
action  in  the  same  count. — Brown  v.  Alexander,  452. 

5%.  Taking  Issue  on  Defective. 

Pleading;  Defective  Plea;  T'aking  Issue. — The  parties  and 
not  the  court  had  the  right  to  make  the  issues,  and  if  issue  be  taken 
on  an  insufficient  plea  and  the  plea  is  proven,  defendant  is  entitled 
to  verdict. — Case  v.  Monk,  419. 

f5.  General  Issue;  Effect. 

Pleading;  General  Issue;  Effect. — A  plea  of  the  general  issue 
with  leave  to  give  in  evidence  any  matter  that  might  be  specially 
pleaded  authorized  the  defendant  to  take  advantage  of  any  matter 
of  defense  which  might  have  been  specially  pleaded  in  bar  of  the 
suit,  and  so  authorized  him  to  show  that  the  note  or  contract  on 
which  the  suit  was  brought  was  procured  by  fraud. — McCaskcy 
Reg.  Co.  v.  Nix  Drug  Co.,  309. 

7.  Motion  to  Strike. 

Pleading;  Defective  Pleading;  Motion  to  Strike. — Where  it  is 
conceived  that  the  breaches  of  a  bond  sued  on  were  not  good,  as 
set  out  in  the  various  counts  of  the  complaint,  the  proper  remedy  is 
by  demurrer  to  the  specific  assignments  of  breach,  thus  giving  the 
plaintiff  an  opportunity  to  cure  defects  by  amendment:  hence,  it 
was  prejudicial  error  to  strike  the  complaint,  which  stated  a  cause 
of  action  without  the  defective  assignments,  though  the  assign- 
ments of  breach  were  not  good,  since  the  court  cannot  assume  that 
the  plaintiff  could  not  amend  his  complaint  so  as  to  assign  a  good 
breach. — Nelson    v.    Rothschilds,    390. 

Pleading;  Complaint;  Objection;  Bote  Taken. — Where  a  com- 
plaint legins  with  a  general  claim  for  damages  for  personal  in- 
juries, a  failure  of  its  averments  to  show  a  causal  connection  be- 
tween the  wrong  and  the  si)eclal  damages  subsequently  claimed, 
cannot  be  reached  by  a  demurrer,  but  the  objection  must  be  taken 
by  motion  to  strike,  or  by  objections  to  evidence. — B.  R.,  L.  d  P. 
Co.  V.  Tate,  517. 
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Pleading;  Improper  Claim  for  Damages;  Method  of  Raising. — 
The  proper  way  to  raise  the  question  of  improper  damages  claimed 
in  the  complaint  is  not  by  demurrer,  but  by  motion  to  strike  or 
objection  to  evidence,  and  written  instructions. — B*ham  T,  d  T.  Co, 
V.  Still,  556. 
8.  Complaints. 

Pleading;  Complaint;  Sufficiency.— The  rule  that  general  aver- 
ments of  breach  of  duty  where  the  complaint  shows  the  existence 
of  a  duty,  are  sufficient,  does  not  exempt  a  plaintiff  from  showing 
by  averment  that  what  he  complains  of  was  done  or  omitted  by 
defendant,  or  by  some  one  for  whose  acts  or  omissions  the  defend- 
ant is  legally  chargeable.— ^.  G.  S.  R.  R.  Co.  v.  Pouncey,  548. 
POOL. 

See    Infants. 
PRINCIPAL  AND  AGENT. 

1.  Authority  of  Agent. 

Principal  and  Agent;  Authority  of  Agent. — A  traveling  sales- 
man or  drummer  being  an  agent  to  sell  had  no  authority  to  release 
a  purchaser  from  liability  for  goods  sold  and  accept  a  third  person 
in  his  place,  and  hence,  evidence  as  to  that  fact  was  immaterial. — 
Key  V.  Ooodall  B.  &  Co.,  227. 

Principal  and  Agent;  Authority  of  Agent;  Evidence. — ^The  evi- 
dence examined  and  held  to  support  a  finding  that  a  son  of  a  de- 
fendant had  apparent  and  implied  authority  ta  sign  acceptances  of 
bills  of  exchange  in  defendant's  name. — Wooten  v.  Federal  Disc.  Co., 
851. 

Same;  Apparent  Authority;  Rights  of  Third  Person. — The  rights 
of  third  persons  in  dealing  in  good  faith  with  an  agent,  within  the 
apparent  scope  of  his  authority  are  not  affected  by  secret  limita- 
tions placed  on  the  agent's  authority  by  the  principal. — lb.  351. 
agent.— 76.  351. 

Same;  Authority  of  Agent;  Scope  of  Business. — An  agent  con- 
ducting the  business  of  the  principal  has  implied  authority  to  do 
that  which  the  nature  and  needs  of  the  business  demands  in  its 
regular  course,  and  the  principal  is  bound  by  any  act  done  by  the 
agent  which  is  natural  and  customary  in  the  management  of  the 
business,  notwithstanding  the  secret  limitations  imposed  on  the 
agent.— /&.  351. 

Principal  and  Agent;  Pleading;  Authority. — Where  the  contract 
set  forth  provided  that  plaintiff  agreed  to  do  the  grading  of  a  line 
of  railroad  subject  to  the  direction  of  the  railroad's  engineer,  no 
extras  to  be  paid  for  unless  plaintiff  agreed  on  the  price  therefor 
with  the  company  itself,  and  a  further  provision  that  another 
branch  might  be  graded  under  the  contract,  if  the  company  exer- 
cised the  option  and  alleging  that  plaintiff  started  work  on  such 
other  branch  with  the  consent  of  defendant  acting  through  the  engi- 
neer who  had  authority  to  represent  defendant  in  regard  to  the 
grading  mentioned  in  the  option  clause,  the  complaint  is  demur- 
rable for  failure  to  show  that  the  engineer  had  the  authority  to 
exercise  the  option  of  the  company  in  respect  to  such  other  branch. 
— Mobile  Term,  d  Ry.  Co.  v.  Gladtvell,  374. 

2.  Liability  of  Agent. 

Principal  and  Agent;  Liability  of  Agent. — One  who  is  fully 
cognizant  of  the  facts  touching  the  authority  of  an  agent  with  whom 
he  deals  cannot  hold  the  agent  liable  on  a  contract  by  which  the 
agent  did  not  agree  to  be  personally  bound. — McQuiddy  P.  Co.  v. 
Head,  384. 
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Principal  and  Surety;  Contract;  Distinguished  from  Guaranty, 
— Where  the  contract  recited  that  the  persons  who  executed  It 
agreed  Jointly  and  severally  in  consideration  of  credit  being  extended 
to  their  principal,  to  be  responsible  for  the  payment  of  any  balance 
due  a  seller,  and  for  the  faithful  performance  by  the  principal  of 
his  contract,  waiving  acceptance  and  notice  and  agreeing  that  an 
extension  of  time  or  change  of  territory  should  not  release  them 
from  liability,  such  signors  were  guarantors  only  and  not  sureties. 
— W.  T.  Rawleigh  Med.  Co.  v.  Wihon,  242. 

Same;  Action  hy  Ohligee;  Defense, — ^Al though  the  obligee  did 
not  know  of  the  condition,  it  was  a  good  defense  to  an  action  on  the 
contract  after  its  delivery  in  violation  of  the  condition  that  the 
surety  on  a  non-negotiable  paper  delivered  it  to  the  principal  under 
an  agreement  that  It  should  not  be  delivered  to  the  obligee  or 
become  binding  until  signed  by  another  proposed  surety ;  the  obligee 
dealing  with  the  principal,  who  was  agent  of  the  surety,  beln^  at 
its  peril  as  to  the  extent  of  the  authority  of  such  agent,  and  suoh 
knowledge  or  notice  being  imputed  to  It  as  would  have  been 
gained  by  such  inquiry. — Ih.  242. 

Same. — Where  a  surety  on  a  non-negotiable  instrument  Is  In- 
duced to  sign  the  same  by  misrspresentations  of  the  principal  as 
to  its  contents,  the  instrument  cannot  be  enforced  against  hfm 
although  the  principal  was  not  the  obligee's  agent,  and  the  obligee 
knew  nothing  of  the  false  representations  when  it  acc^ted  tibe 
instrument. — lb.  242. 

Same;  Plea;  Sufficiency. — In  an  action  against  a  surety  a  plea 
alleging  merely  that  the  principal  induced  the  surety  to  sign  Uie 
contract  by  false  representation,  was  demurrable  for  a  failure  to 
allege  that  the  surety  did  not  read  the  contract. — lb.  242. 

PROPERTY. 

Property;  Oumcrship;  Oioner. — The  words  "owner"  and  "own- 
ership" are  often  used  to  designate  one  who  has  dominion  or  con- 
trol over  a  thing,  the  title  to  which  Is  in  another. — Robinson  v.  The 
State,  172. 

REASONABLE   DOUBT. 

See  Charge  of  Court,  §  11. 
RESCISSION. 

See  Sales,  i  8. 
REHEARING. 

See  Appeal  and  Error,  §  4. 
RES   JUDICATA. 

See  .Judgment,  §  5. 
RESISTING  OFFICER. 

See  Obstructing  Justice. 
ROADS. 

See  Highways. 

SALES. 

See  Contracts. 

1.  Validity. 

Sales :  Validity.— An  agreement  between  a  purchaser  and  a  seller 
that  the  notes  executed  for  the  goods  should  be  paid  only  in  the 
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event  the  purchaser  should  realize  a  certain  profit  from  the  goods 
within  a  year  from  the  time  of  the  sale,  was  not  illegal  or  con- 
trary to  public  policy. — Cochran  v.  Burdick  Bros,,  274. 

2.  Action  for  Price. 

Same;  Action  for  Price. — ^Where  the  action  was  on  a  negotiable 
instrument  for  goods  purchased  and  the  plea  alleged  that  when  the 
note  was  executed  the  parties  agreed  that  the  seller  would  guar- 
antee that  within  a  year  the  buyer  would  realize  a  certain  profit 
on  the  goods,  and  if  such  profit  were  not  realized,  the  unsold 
goods  would  be  taken  back  by  the  seller  and  alleging  that  such 
profits  were  not  realized  and  that  the  buyer  returned  the  goods 
to  the  seller,  such  plea  sufficiently  alleged  a  performance  by  the 
buyer  so  as  to  relieve  him  of  the  obligation  to  pay  the  note;  the  duty 
being  on  the  payee  suing  on  the  note  to  allege  that  the  goods  were 
not  recoived  when  returne<l,  if  such  be  the  fact. — Cochran  r.  Bur- 
dick Bros.,  274. 

3.  Rescission. 

Sales-;  Contract;  Right  to  Rescind. — Where  a  buyer  retains 
part  of  the  goods  bought  under  the  contract,  he  cannot  avail  himself 
of  any  right  to  rescind  for  fraud,  since  he  cannot  be  heard  to  assail 
the  contract  and  retain  its  fruits. — Amcr.  Sales  Book  Co.  v.  Pope  d 
Co.,  304. 

4.  Breach  of  Contract  of. 

Sales;  Breach  of  Contract;  Instructions. — Where  the  buyer  of 
lumber,  to  be  delivered  f.  o.  b.  vessel,  after  the  completion  of  the 
-ontract,  sent  the  seller  a  copy  of  the  charter  party  of  the  vessel 
specifying  that  the  cargo  was  to  be  delivered  within  reach  of  the 
vessel's  tackle,  it  misht  be  inferred  that  such  a  delivery  was  thereby 
authorized  by  the  buyer,  and  a  charge  asserting  that  the  contract 
required  delivery  on  board  the  vessel  is  misleading. — Borden  d  Co. 
V.  Vinegar  B.  L.  Co.,  335. 

5.  Breach  of  Warranty  of. 

Sales;  Watranties;  Breach;  AUegation  of  Perfoiiftianee. — To  a 
complaint  counting  on  a  breach  of  warranty  of  soundness  of  a 
horse  sold,  a  plea  setting  up  that  it  was  agreed  that  if  the  horse 
proved  unsound  defendant  was  not  to  pay  any  money  as  damages, 
but  was  to  take  back  the  horse  sold  and  give  plaintiff  another,  and 
that  defendant  did  offer  plalntlflF  another  horse,  sufficiently  shows 
a  discharge  of  the  contract  of  warranty,  and  was  not  demurrable 
for  failure  to  allege  that  defendant  continued  ready  and  willing  to 
deliver  another  horse. — Carniack  r.  McKinney,  408. 

SEARCH  AND  SEIZURE. 

See  Tiitoxicating  Liquors,  ||  2. 
SET-OFF  AND  COrXTER-CLATM. 

See  Judgment,  §  5. 
SIIOOTIXG  INTO  DWELLING  IIOT'SE. 

See  Assaults:  Indictment  and  Information. 
STATT'TES. 

See  Constitutional  I^aw. 

1.  Construction  and  Validity. 

Statutes:  Construction;  Extrinsic  Aids. — ^Where  the  language  of 
a  statute  is  clear  and  unambiguous,  there  is  no  room  for  construc- 
tion, and  the  court  cannot  attempt  to  arrive  at  the  intent  of  the 
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law-making  power  by  a  consideration  of  matters  aside  from   the 

language  used. — Bozeman  r.  The  State,  151. 

Same;  Licenses;  Revenue  Law;  Passage. — The  provlsiona  of 
Act  1911,  p.  634,  constitute  an  exercise  of  police  power  of  the 
state,  and  Is  not  a  revenue  measure,  notwithstanding  the  amount  of 
the  tax  Is  In  excess  of  the  necessary  expense  of  regulating  and 
controlling  the  operation  of  such  vehicles,  since  the  tax  is  Imposed 
for  a  si)eciflc  and  burdensome  use  of  the  highway,  and  the  fund 
derived  therefrom  is  apportioned  among  the  governmental  subdivi- 
sions upon  which  the  burden  of  the  highway  rests,  and  the  portion 
retained  by  the  state  is  much  less  than  the  amount  paid  from  the 
treasury  for  improvement  and  betterment  of  the  highway;  hence, 
although  passed  on  the  last  day  of  the  legislative  session,  the  act 
is  not  invalid  under  section  70,  Constitution  1901. — /&.  151. 

STOCK-LAW. 

See  Animals,  §  1. 
STREIOTS. 

See  Municii)al  Corporations,  $  3. 
STllKET  RAILWAYS. 

1.  Excavating   Streets. 

Street  Railways;  Excavating  Street;  Damage  to  Realty;  Com- 
plaint.— The  complaint  examined  and  held  sufficiently  to  descril>e 
the  proi)erty  in  question,  and  to  allege  the  duty  owing  by  defendant 
and  a  damage  different  in  kind  from  that  suffered  by  the  general 
public  as  a  proximate  consequence  of  the  alleged  wrong,  and  the 
injury  to  plaintiff's  means  of  ingress  and  egress,  whereby  his 
property  was  damaged  or  injured. — B.  /?.,  L.  d  I\  Co.  v.  Long,  567. 

Same;  Evidence. — ^Where  the  measure  of  recoverable  damages 
Is  to  le  determined  by  the  reasonable  market  value  of  the  proi^erty 
Just  before  and  just  after  the  injury  complained  of,  as  is  the  case 
here,  it  was  competent  to  introduce  evidence  as  to  the  probability 
of  the  plaintiff  having  to  build  a  retaining  wall  because  of  the 
excavation  as  an  aid  to  the  jury  in  reaching  a  conclusion  as  to 
whether  or  not  the  property  had  deteriorated  in  value,  and  to 
estimate  such  deterioration. — lb.  567. 

2.  Crossing  Accident  and   Incidents. 

Street  RaiUvays;  Crossing  Aeeidcut;  Complaint. — The  com- 
plaint in  this  case  examined  and  held  not  to  be  objectionable  as 
being  vagne,  uncertain  or  indefinite,  or  as  failing  to  allege  with 
sufficient  certainty  the  violation  of  any  duty,  or  as  containing  in- 
consistent or  repugnaut  averments,  or  as  stating  two  separate  and 
distinct  causes  in  one  count,  or  as  not  sufficiently  stating  the  facts 
constituting  wantonness. — B.  /?..  L.  d  P.  Co.  v.  Norton,  571. 

Same;  In}<tructions. — Where  the  complaint  charged  negligence 
in  ore  count  and  willfulness  and  wantonness  In  another,  a  charge 
asserting  that  it  was  not  necessary  to  a  recovery  under  either  count 
that  the  motonnan  should  have  had  any  actual  desire  to  injure 
plaintiff,  or  anyone  else,  was  not  improper. — Ih.  571.* 

Same. — A  charge  asserting  that  even  if  plaintiff  was  guilty  of 
negligence  which  proximately  contributed  to  his  injury,  he  would 
still  be  entitled  to  recover  if  the  jury  were  reasonably  satisfied 
from  the  evidence  that  the  count  alleging  willfulness  and  wanton- 
ness was  trne,  was  not  erroneous. — lb.  571. 

Same. — A  charge  asserting  that  the  fact  that  plaintiff  was 
guilty  of  negligence  in  going  on  or  near  the  track  was  not  necessar- 
ily, as  a  matter  of  law,   the  proximate  cause  of  his  injury,   but 
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that  it  was  for  the  jury  to  determine  what  was  the  cause  of  the 

injur?',  was  proper. — lb.  571. 

Same. — A  charge  asserting  that  whether  the  motorman  was  guilty 
of  negligence  depended  on  whether  he  acted  as  a  reasonably  careful 
and  prudent  motorman  would  have  done  under  similar  circum- 
stances, and  that  if  by  reason  of  excitement  or  otherwise,  he  did 
something  which  an  ordinarily  cautious  or  prudent  motorman  would 
not  have  done,  or  failed  to  do  under  the  same  circumstances,  he 
was  negligent,  was  a  correct  statement. — lb,  571. 

Same. — A  charge  asserting  that  even  If  the  plaintiff  went  on 
the  track  or  so  near  the  car  that  the  motorman  could  not  stop  in 
time  to  avoid  knocking  him  down,  yet,  if  after  the  motorman  be- 
came aware  of  plaintiff's  peril,  he  could,  by  a  diligent  and  careful 
use  of  all  the  means  at  his  command,  have  avoided  the  injury, 
plaintiff's  act  in  going  on  the  track  would  not  be  the  proximate 
cause  of  the  injury  and  he  would  be  entitled  to  recover  under  the 
count   charj^ing   negligence,    was  proper. — lb.   571. 

Same. — A  charge  asserting  that  if  plaintiff's  count  charging 
simple  negligence  was  made  out,  he  was  entitled  to  recover,  unless 
the  jury  was  satisfied  from  the  evidence  that  he  was  guilty  of  negli- 
gence which  proximately  contributed  to  his  injury,  was  properly 
given. — lb.  571. 

Same. — While  it  was  proper  to  charge  that  it  was  the  duty  of 
the  motorman  to  keep  a  constant  and  diligent  lookout  for  jjersons 
or  things  on  the  track,  it  was  error  to  charge  that  if  by  doing  so 
he  could  have  seen  a  person  or  thing  on  or  near  the  track  in  time 
to  have  avoided  injuring  him,  the  law  charged  him  with  seeing 
such  (lunger  whether  he  saw  it  or  not. — lb.  571. 

Same:  Contributort/  'Sefjlifjenee. — It  was  negligence  for  a  deaf 
man,  after  passing  behind  a  southbound  street  car,  to  cross  the  five 
foot  space  to  the  northliound  track  without  stopping  or  looking 
before  going  on  the  track,  where  he  was  struck  by  a  northbound  car. 
—lb.  571. 

Same:  Wantonne.Hs. — Where  the  motorman  could  not  lie  said 
to  1  e  guilty  of  wantonness  or  willful  wrong  in  knocking  plaintiff 
down,  it  was  not  wantonness  for  him  to  back  the  car  two  or  three 
feet  to  get  tbie  fender  off  of  the  plaintiff,  instead  of  alighting  and 
raising  the  fender  and  calling  for  someone  to  lift  plaintiff  out, 
where  the  fender  weighed  between  forty  and  fifty  pounds,  and  was 
so  constructed  that  it  would  roll  off  of  an  object  under  it,  although 
the  motornian  nilclit  have  erred  in  judgment  as  to  the  best  means 
of  relieving  plaintiff  of  the  weight  of  the  fender :  hence,  under  these 
(ircnnistn!  COS.  it  was  error  to  refuse  to  charge  that  punitive  dam- 
ages were  not  recoverable. — lb.  571. 
T.VXATTON. 

1.  Stock    in    Banks. 

Taration:  yafiottal  Hanks:  Capital  Stock:  Power  of  State. — 
The  revised  statutes  of  the  I'nitcd  States,  section  5219,  not  only 
furnishes  the  authority  to  the  state  to  tax  the  property  or  stock 
of  a  national  1  ank,  I  ut  also  prescribes  the  limitations  on  the  exer- 
cise of  that  power. — Tarrant,  T.  C.   r.  BeftMemer  \at.  Bank,  2S.*). 

Same. — Subdivision  8.  section  2082,  Code  1007.  does  not  permit 
a  deduction  from  the  value  of  the  capital  stock  of  the  amounts 
invested  by  the  bank  in  exempt  bonds  of  the  state,  and  when  so 
CO' strued,  the  statute  is  a  lawful  exercise  of  the  power  to  tax 
rational  barks,  and  the  shares  thereof  conferred  Iv  pection  ;V210, 
HiMised  Statutes.  I'nited  States.—/^.  285. 
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Same:  Stock;  Statutory  Pmvisiong. — Subdivision  8,  section 
20S2,  Code  1907,  In  making  the  hank  liable  for  the  tax  assessed  on 
the  stock  to  the  pei-son  in  whose  name  the  share  stands  on  the 
boolvs  of  the  lank,  does  not  impose  a  tax  on  the  bank,  and  does 
not  conflict  with  the  provisions  of  section  5219,  Revised  Statutes 
rnite<l   States.— /ft.  285. 

Same;  Statvtcft;  Validity. — The  fact  that  subdivision  9  of  sec- 
tion 2082,  Code  lfK)7,  exempts  in  addition  to  the  taxable  real  estate, 
of  corporations  other  than  banks,  also  the  taxable  value  of  the 
personal  property  thereof,  does  not  render  subdivision  8  of  said 
section  invalid  as  authorizing  discrimination  in  the  taxation  of  the 
natioral  banks  in  violation  of  section  5219,  Revised  States  T'nited 
States,  since  the  lusiness  of  such  other  corporations  does  not 
necessarily  come  in  competition  with  the  business  of  banks,  and 
there  is  no  sulstantial  difference  in  the  result  in  the  application  of 
either  method  either  to  tlie  state,  corporation,  banks  or  stockholders. 
—n>.  285. 

iSflmr.— SuMivision  8.  section  2082,  Code  1907.  although  con- 
strued so  as  not  to  allow  a  deduction  of  the  amount  investc-d  by 
banks  in  exempt  bonds  of  the  state,  does  not  discriminate  in  favor 
of  private  individuals  owning  exempt  bonds  and  competing  with 
national  1  anks  in  carrying  on  a  banking  business,  since  the  bank 
itself  obtains  the  benefit  of  the  exemptions  in  that  its  personal 
property  is  not  taxable.-  7 b.  285. 
TELKORAPII  AND  TKI.EPIIONE. 
See  Assignments. 

Telcfjraphs  and  Telephones;  Messaoea;  Erroneous  Transmis- 
sion.— Tender  the  rule  that  where  one  of  two  persons  must  suffer 
for  the  tortious  acts  of  a  third,  he  who  gave  the  tort  feasor  the 
means  of  doing  the  wrong,  is  liable,  a  telegraph  company  which  by 
an  error  in  the  transmission  of  a  message  notifying  two  persons 
that  the  sender  would  honor  their  joint  draft,  enabled  the  two  i>er- 
sons  to  negotiate  their  ser)arate  drafts  for  the  amount  mentionetl. 
is  liable  to  the  bank  which  cashed  the  draft.  W.  T.  Tel.  Co.  v.  F. 
d   M.  Bank,  (537. 

Same;  TAahility. — Where  one  Ijy  reason  of  negligent  enables 
a  tort  feasor  to  wrong  a  plaintiff,  such  one  is  liable  even  though  it 
had  no  intention  to  deceive  or  pen)etrate  a  fraud  on  plaintiff. 
~Ih.  r>37. 

Same;  Messages;  Erroneous  Transmission. — A  message  sent  to 
two  persons  jointly  at  the  same  ad<lress,  liut  delivered  to  each  sepa- 
ratelv  reciting  *'will  honor  your  draft"  is  an  invitation  to  the  banks 
to  discount  a  draft  drawn  on  the  sender  of  the  messaup,  and  it  was 
negligencf^  on  the  part  of  the  teh'graph  company  to  deliver  sei>arate 
messages  to  the  two  addressees,  thus  enabling  them  to  discount  the 
separate  drafts. — lb.  (>.'^7. 

Telegraph  and  Telephone:  Message:  Receipt;  Waiver. — If  tiie 
agent  of  a  telegraph  company  re<eiving  a  message  for  trans- 
mission had  no  knowledge  of  the  office  hours  at  the  delivery  office, 
and  there  was  nothing  to  charge  him  with  such  knowledge,  the 
mere  receipt  of  the  message  would  not.  as  a  matter  of  law.  be  a 
waiver  of  the  rules  as  to  such  office  hours. — 11'.  r.  Tel.  Co.  r. 
Sledf/e,  650. 

Same;  Failure  to  Deliver;  Plea. — A  ])lea  allesing  tliat  the 
place  of  delivery  of  the  message  was  a  small  town  with  office  hours 
from  7  A.  M.  to  5  P.  M.,  that  the  message  was  delivered  at  the  send- 
ing office  after  5  P.  M.,  and  was  received  by  the  delivery  office  at  9 
the  next   morning,   when  It  was  promptly  carried  to  the  place  of 
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business  of  the  sendee,  aud  on  ascertaining  that  sendee  had  left,  tho 
sender  was  promptly  informed,  was  demurralle  as  not  showing  that 
the  receiving  agent  did  not  Ivnow  the  oflfiee  hours  at  the  delivery 
office,  and  us  not  showing  prompt  transmission  on  the  following  day. 

—ih.  nno. 

Same;  Complaint. — Where  the  complaint  alleged  failure  to 
transmit  and  deliver  a  message  announcing  the  death  of  plaintiff's 
brother;  that  defendant  was  a  corporation  engaged  in  the  business 
of  sending  telegrams  letween  the  jnints  mentioned;  that  the  message 
was  delivered  to  it  and  tlie  fee  for  transportation  paid,  but  defend- 
ant liroke  its  contract  in  failing  to  deliver  the  message  promptly 
as  it  should  have  done,  and  that  if  it  had  reached  the  sendee  (plain- 
tiff's husband)  he  could  have  arrived  before  the  funeral,  but  by 
reji5on  of  the  delay  he  did  not  arrive,  it  was  not  sulijcct  to  the  de- 
nnirrer  interiJOse<l  thereto. — lb.  ♦>50. 
TENANC^Y  IX  COMMON. 

Tenancy  in  Common;  Trover;  Demand. — Where  one  joint  own- 
er of  chattels  takes  possession  of  them  without  the  consent  of  the 
co-owner  and  assumes  exclusive  dominion  over  them,  a  demand 
for  the  property  is  not  a  i)rerequisite  to  an  action  for  their  conver- 
sion.— stamps   V.   Thomas,  622. 

Same;  Oicnership;  Ri(jht  of  Action. — The  owner  of  an  undivided 
half  interest  in  the  chattels  may  bring  trover  for  the  conversion  of 
his  Interests   therein. — lb.  ♦»22. 
TRANSCRIPT. 

See  Appeal  and  F'rror.  $  2, 
TRESPASS. 
1.  (Yiminal. 

TrcHpaHH;  After  Warninn ;  Elements. — It  is  comi)etent  in  a  pros- 
ecution under  section  7827,  Code  1907  (tresi)ass  after  warning)  to 
show  that  at  the  time  of  the  trespass  accused  was  called  to  come 
on  the  premises  by  some  one  seemingly  in  charge  thereof,  such  as 
military  guards  on  duty,  and  actually  on  the  premises,  though  it 
was  not  made  clear  that  such  guards  were  authorized  to  admit 
persons  to  the  premises;  for  the  entry  was  rightful  if  the  guards 
had  discretion  to  admit  a  person  and  admitted  the  accused. — Sloss- 
S.  S.  d  I.  Co.  v.  Deraneu,  457. 
TRIAL. 

I.  Reception   of  Evidence. 

Trial;  Reception  of  Evidence. — It  was  error  for  the  trial  court 
to  exclude  questions  proi)ounded  by  defendant's  counsel  without 
|)€rmitting  him  to  state  what  he  expected  to  prove  thereby  in  order 
that  the  relevancy  thereof  might  be  reviewed  on  a])\^efi\.  -Sellers  r. 
The  State,  78. 

Trial;  Reception  of  Evidence;  Objection. — Where  a  witness  had 
testified  to  circumstances  tending  to  identify  certain  hides  which 
had  been  sent  in  a  trunk  to  G.  with  those  recently  disappeared  from 
the  depot  platform,  and  that  defendant  shortly  before  got  a  clieck 
to  put  on  his  trunk  himself,  saying  that  it  was  at  some  distance 
from  the  station,  a  gereral  objection  to  a  question  asked  the  witness 
whether  he  saw  the  trunk  after  it  came  l)ack,  did  not  raise  the 
objection  that  the  question  called  for  an  Inference  or  conclusion  of 
the  witness,  that  the  trunk  which  came  back  was  the  same  one  for 
which  defendant  got  a  check ;  nor  was  such  question  so  palpably 
inadmissil  le  as  to  require  the  sustaining  of  a  general  objection 
thereto.— ViV.«»f    r.    The    State.    145. 
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Trial;  Reception  of  Evidence;  Objection. — An  objection  to  an 
improper  question  must  be  taken  before  the  witness  answers. — 
McCaskey  Reg.  Co.  v.  Nix  Drug  Co.,  309. 

Same;  Reception  of  Evidence;  Objection. — Where  the  bill  of  ex- 
ceptions does  not  contain  the  question  but  shows  that  an  objection 
was  made  to  the  answer,  it  will  be  presumed  that  the  answer  was 
resi>onsive  to  the  question,  and  that  the  objection  was  properly  over- 
ruled.—/&.  309. 

Trial;  Reception  of  Evidence;  Objection. — ^Where  the  action 
was  for  the  conversion  of  an  undivided  half  interest  in  tools,  and 
evidence  had  been  introduced  showing  that  a  renting  of  the  tools 
was  in  fact  of  the  entire  interest,  and  the  defendant  had  staled 
that  the  renting  covered  only  a  one-half  interest  therein,  it  was  not 
error  to  permit  the  defendant  to  be  asked  as  to  the  amount  of  rent 
he  was  to  get,  where  only  a  general  objection  was  made. — Stamps  v. 
Thomas,  622. 

Same;  Motion  to  Direct  Verdict;  Question  Presented. — Whei-e 
the  action  was  by  the  owner  of  an  undivided  interest  in  chattels 
against  the  co-owner,  in  conversion,  the  right  to  maintain  the  action 
against  the  co-owner  is  not  raised  by  a  motion  to  direct  a  verdict 
for  the  co-owner  where  there  is  some  evidence  of  a  conversion  by 
him  liefore  he  acquired  any  right  to  the  property. — 7b.  022. 
2.  OliJGotion  to  Evidence. 

Trial ;  Objection  to  Eridencc. — The  bill  of  exceptions  not  show- 
ing to  the  contrary,  it  will  be  presumed  that  a  statement  of  a  witness 
to  which  the  defendant  objected  after  it  had  been  made,  was  resjwn- 
slve  to  a  question  to  which  the  defendant  had  not  objected,  and  that 
,the  olijectioii  was  unavailing. — Feagin  v.  The  State,  101. 

Trial:  Objection  to  Eridencc;  Time. — Whore  a  question  was 
not  olijectcd  to  and-  bad  been  answered,  an  objection  to  the  que»- 
tion  ai?d  answer  comes  too  late. — Farloir  r.  The  State,  137. 

Trial;  Objection  to  Eridenee;  Sufficiency. — Where  evidence  was 
admissilile  under  one  count,  a  general  objection  to  its  admissibility 
without  a  request  that  it  be  limited  and  restricted  to  that  count, 
was  i)roperIy  overruled. — Key  r.  Goodall  B.  &  Co.,  227. 

Trial;  Objections  to  Eridenee;  Shouinff  Same. — Where  the 
hill  of  exceptions  states  that  defendant  objected  to  the  introdm-- 
tion  in  evidence  of  a  mortgage  on  the  ground  that  there  was  an 
erasure  in  it,  which  was  referred  to  in  the  objection,  but  the  Idll 
of  excei)lions  fails  to  show  that  there  was  in  fact  such  an  erasure, 
or  that  the  olijection  was  founded  in  fact,  was  insufficient  to  support 
the  ol  Jection. — fhiito  t^  Arnold  r.  (inrncr,  412. 

Trial:  Objection  to  Eridencc;  Siiffieicnc)/. — "Where  part  of  the 
tostiiiiony  ?onsrlit  to  le  elicited  was  not  subject  to  the  grounds  of 
ol)je<n<»n  as  stated,  and  the  question  was  objected  to  as  a  whole, 
the  ol  Jection  was  properly  overrnlod.-  B.  .A*.,  L.  <6  /*.  Co.  r.  Xor- 
ton,   T^^^. 

?>.  Argument  of  rounsel. 

Trial;  Arfiumcnt  of  Counsel. — The  statement  by  the  solicitor 
In  addressing  the  jury,  "I  state  to  yon,  gentlemen  of  the  jury,  that 
the  state's  witness  was  telling  the  (?od's  truth  when  he  said  he 
lionglit  that  whiskey,"  was  inqiroper  and  should  have  leen  ex- 
cluded.— Hannnnck   r.   The  State,  112. 

Same;  Argument  of  Counsel. — Where  a  witness  was  called  to 
prove  defendant's  lad  character,  and  on  cross  examination  the  de- 
feiMlaiM  broniibt  out  the  fact  that  defendint  was  a  trickster  and 
schemer,   tlie  counsel   for  i)hiintiff  conld   refer  to  such  evidence  in 
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his  argument,  although  It  would  not  have  been  competent  for  the 

plaintiflP  to  prove  such  fact. — Bohanan  v.  Darken,  220. 

Same;  Statement  of  Counsel;  Motion  to  Exclude. — ^Where  no 
objection  was  made  by  plaintiff  to  statement  of  defendant's  counsel, 
and  no  motion  made  to  exclude  it,  no  error  can  be  predicated  thereon. 
— McCattkey  R,  Co.  v.  Nix  Drug  Co.,  309. 

4.  Jury  Question. 

Trial;  Evidence;  Jury  Question, — Where  the  evidence  is  con- 
flicting as  to  material  issues,  such  issues  should  be  submitted  to  the 
Jury  for  determination. — Bohanan  v.  Darden,  220. 

TROVER  AND  CONVERSION. 
See  Tenancy-in-Common. 

Trover  and  Conversion;  Complaint. — A  complaint  claiming 
$300.00  as  damages  for  that  a  defendant  feloniously  took  and  car- 
ried away  personal  property  of  plaintiff  to  the  amount  of  $500.00, 
and  failed  and  refused  to  return  the  same  or  any  part  thereof, 
states  a  substantial  cause  of  action.^S trope  v.  Sherman,  210. 

Trover  and  Conversion;  Recovery  by  Bailor  or  Bailee. — A  re- 
covery for  conversion  of  the  subject  matter  of  the  bailment  by 
either  the  bailor  or  the  bailee  ousts  the  other  of  his  right  of  action. 
—Crescent  N,  d  H,  Co.  v.  Hines,  609. 

Same;  Judgment;  Payment;  Effect. — The  payment  to  the  owner 
of  property  wrongfully  taken  from  him  of  a  judgment  in  his  favor 
of  the  value  thereof  has  the  effect  of  a  purchase  of  the  property 
by  the  defendant  in  the  judgment. — Ih.  609. 

Same;  Title  to  Maintain;  Military  Officer, — A  contract  by  the 
commander  of  a  company  of  the  National  Guard  of  the  state  with 
a  bailee  for  the  keeping  and  delivery  for  hire  of  rifles  in  his  pos- 
session, by  virtue  of  his  office,  is  not  invalid  because  the  state  own<< 
the  rifles,  and  the  failure  of  the  bailee  to  return  the  rifles  is  a  tort 
against  the  officer.— /&.  609. 

Same. — Where  the  commander  of  a  company  of  the  National 
Guard  of  the  state  in  possession  of  rifles  delivered  them  to  defend- 
ant under  a  contract  of  bailment,  and  defendant  failed  to  return 
them,  and  was  unable  to  do  so,  the  commander  could  maintain  an 
action  for  the  conversion  without  first  settling  with  the  state  for 
his  liability  as  the  custodian  of  the  rifles,  notwithstanding  the  state 
had  the  right  to  recover  them  wherever  and  whenever  found,  and 
the  coniuiander  being  liable  to  the  state,  under  section  947,  Code 
1907,  for  the  safe  custody  and  return  of  the  property,  could  recover 
from  defendant  the  value  thereof,  thereby  enabling  him  to  meet 
his  liability  to  the  state.— /&.  609. 

Trover  and  Conversion;  What  ConstitutcH. — Although  the  de- 
fendant had  a  landlord's  lien  upon  the  property  which  the  plaintiff 
conditionally  sold  to  a  subsequent  lessee,  who  had  agreed  to  pay 
plaintiff's  debt  to  defendant,  defendant  would  not  have  the  right  to 
take  possession  of  and  sell  the  property  over  plaintiff's  objection, 
without  the  aid  of  legal  process,  and  their  act  in  so  doing  was  an 
act  of  conversion,  and  the  right  to  a  landlord's  lien  cannot  be 
shown  in  mitigation  of  damages. — Banks  v.   Windham,  616. 

Same:  Persons  Liable.— Where,  in  attempting  to  enforce  a 
landlord's  lien,  some  of  the  defendants  converted  -  plaintiff's  prop- 
erty, and  all  of  the  defendants  shared  in  the  procee<l8  in  applying 
it  to  the  claim  for  rent,  all  are  guilty  of  a  conversion.— / ft.  616.' 

Trover  and  Conversion;  Value;  Necessity. — The  fact  that  there 
was  no  proof  of  the  value  of  the  converted  property,  would  not  au- 
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thorlze  the  court  to  direct  a  verdict  for  defendant  in  an  action  of 
trover,  as  the  plaintiff  is  entitled  to  nominal  damages  without 
lU'oof  of  vnhie. — stamps   r.  Thomas.  i\22. 

VP]NrK. 

See  Criminal   I^w,  §  2. 

\KRDICr. 
See  Homicide,  §  2. 

WARRANTY. 

See  SaleH.  $  5. 
WATKIiS  Ai\i>  WATER   OOrilSKS. 

Water  and  Water  Courses;  Surface  Water;  Pleading. — A  count 
alleging  that  plaintiff  was  in  ijosscssion  of  certain  described  land, 
and  that  defendant  wrongfully  caused  large  quantities  of  water  to 
overflow  paid  land  to  plaintiff's  damage,  and  another  alleging  that 
defendant's  servant  or  agent  wrongfully  caused  the  water  to  over- 
flow the  land,  and  another  alleging  that  defendant  negligently 
caused  it  to  overflow  tlie  land,  was  sufficient  without  specifying 
tlie  particular  acts  or  omissions  com])lain(Hl  of. — Kinfj  L.  rf  /.  Co.  r. 
liowen,  402. 

Same. — In  an  action  for  causing  surface  water  to  overflow 
plaintiff's  land,  an  allegation  that  plaintiff  was  in  possession  of  the 
land,  was  sufficient  to  show  defendant's  duty  not  to  wrougfullj* 
or  negligently  cause  water  to  flow  thereon ;  possession  emhracing 
the  conception  not  only  of  a  pliysical  occupancy  and  control  but  of 
the  right  to  occupy  and  control. — lb.  4iV2. 

Same;  Drainai/e. — An  owner  of  higher  land  may  ditch  and 
drain  his  land  as  he  pleases  so  long  as  he  does  not  thereby  increase 
the  burden  on  the  adjoining  land;  he  may  not  increase  that  burden 
by  causing  more  water  to  flow  on  the  lower  land  than  it  otherwise 
naturally  would  receive,  through  artificial  means,  although  he  may. 
vmder  extraordinary  circumstances,  increase  the  burden  at  a  par- 
ticular i)oint  by  concentrating  the  water  into  one  channel.  Imt  must 
exercise  such  a  right  with  a  prudent  regard  for  the  welfare  of  the 
lower   owner. — lb.  462. 

Same:  Jury  Quefttion. — Ordinarily  it  is  a  question  for  the  jury 
to  determine  whether  exceptional  circumstances  and  conditions  exist 
upon  which  to  predicate  an  owner's  right  to  concentrate  surface 
water  int<»  one  channel,  thus  depositing  it  on  adjoining  land  in 
unusual  volume,  and  with  unusual  rapidity,  and  whether  such 
conditions  and  circumstances  are  sufficient  to  give  rise  to  such 
right,  and  whether  defendant  exercised  such  right,  if  such  conditions 
and  circumstances  exist,  with  a  prudent  regard  to  the  servient 
tenement  and  cause  no  more  damage  or  injury  than  was  reasonably 
necessary. — Ih.  402. 

Same:  hJ  ride  nee. — Where  the  action  was  by  a  lessee  for  dam- 
ages for  overflowing  the  lands  with  surface  water,  it  was  not  com- 
l)etent  to  ask  him  if  he  did  not  leave  the  place,  and  forfeit  his 
contract  because  delinquent  in  his  rents,  since  wliatever  his  reasons 
for  leaving  were,  they  would  not  deprive  him  of  his  right  to  recover 
damages  sustained  prior  thereto. — lb.  402. 

Same:  DamageH. — Where  the  action  was  for  causing  surface 
waters  to  overflow  plaintiff's  land,  an  allegation  that  he  was  put  to 
great  trouble  and  expense  and  inconvenience  in  his  efforts  to  use 
the  land  for  the  purpose  of  raising  a  crop,  did  not  justify  a  recover>- 
for  the  value  of  fertilizers  distributed  over  the  land,  and  lost  or 


Digitized  by 


Google 


SUBJECT  INDEX.  735 

WATER    AND    WATERCOURSES— Cow «wtfed. 

rendered  valueless  by  reason  of  the  overflowed  condition,  such  allega- 

llon   referring  only   to   those  expenses  Incurred  after  the  overflow 

as    a    proximate   consetjuence    thereof,    and    not    to   such   as    were 

previously    IncnrrtMl    and    rendered    valuelesH    by    the    overflow.    -Ih. 

UV2. 

Same. — It  was  proper  to  refuse  an  instruction  to  find  for  defend- 
ant If  plaintiff,  by  the  exercise  of  ordinary  care  and  dlllKence»  could 
have  prevented  any  damage  to  his  property  from  such  overflow,  for  al- 
though plaintiff  could  not  recover  such  damages  as  he  could  have 
prevented,  ly  the  exercise  of  such  care  and  diligence,  yet  his 
failure  to  exerci.«e  the  sjime  would  not  prevent  the  recovery  of  those 
damases  which  he  cdnld  not  have  ]»rrvente<l.— /'*.   4«»2. 

WITXESSKS. 

See  g<MieralIy    I'iVitleiue. 
1.  Examination   and   (!ro8S. 

Witn('f<t<cM :  CroHs-Examination ;  Defendant;  tivopc.  -Where  de- 
leiidant  had  Interjwsed  the  plea  of  not  guilty,  and  not  guilty  by 
leason  of  insanity,  and  had  testified  In  his  own  behalf,  among  other 
things,  to  certain  statements  made  to  him  by  his  wife  as  to 
decedent's  conduct  towards  her.  It  was  not  necessary  that  the  state 
on  cross-examination  should  assume  the  truth  of  the  claim  that 
defendant  was  rendered  mentally  Irresponsible  as  the  result  of  such 
statements,  and  It  was,  therefore,  competent  to  elicit,  on  the  cross, 
<-ircumstances  indicating  tliat  such  information  was  not  such  as, 
witliont  corroboration,  was  calculated  to  lead  to  a  conviction  that 
<iecedent  had  1  een  guilty  of  the  fault  imi)uted  to  him. — Jamison  r. 
The  State.  X 

tiame. — On  cross-examination  of  defendant  It  was  competent  to 
show  an  apparent  lack  of  genuineness  of  letters  which  the  acx^usetl 
slated  were  shown  him  by  his  wife,  and  which  were  claimed  to 
have  been  written  to  her  by  deceased. — Ih.  ;i 

Witnesses;  Examination;  Crofts. — Where  defendant  introduced 
the  clothing  which  he  wore  at  the  time  of  the  difl'iculty,  and  the 
evidence  as  to  its  condition  as  to  cuts  shortly  after  the  diflFlculty 
was  in  conflict,  he  could  be  asked,  on  cross-examination.  al)out  not 
having  introduced  the  clothing  at  the  pn^liminary  trial. — Spireff, 
ft  at.   V.  The  State,  80. 

Witnesses;  Cross-Examination. — Where  a  witness  had  testified 
that  the  sale  of  intoxicants  was  in  February,  a  month  or  a  month 
and  a  half  before  the  grand  Jury  met.  or  a  month  and  a  half  or 
two  months,  a  question  to  such  witness  on  cross-examination 
whether  he  was  sure  it  was  In  February,  should  have  been  per- 
niitte<l  to  the  defendant,  as  a  defendant  Is  entitled  to  have  the 
time  of  the  unlawful  act  fixed  as  far  as  the  witness  is  able  to  do  so. 
Ilnmmoek   r.   The  State,   112. 

Same.— The  defendant  was  entitled  to  ask  the  witness  on  cross- 
examination  whether  the  court  officials  had  threatened  such  wit- 
ness with  |>roseeutlon  if  lie  did  not  testify  against  the  defendant. — 
Ih.  112. 

Witnesses;  Examination ;  Cross. — Where  the  relevancy  of  the 
question  was  not  apparent,  and  was  not  disclosed  by  counsel,  the 
rourt  in  its  discretion  in  limiting  cross-examination  will  he  justified 
in  excluding  such  question. — Farlow  r.  The  State,  137. 

Witness<s;  Cross-Examination. — Where  a  witness  had  testified 
for  the  state,  it  was  competent  on  cros.s-examinatlon  to  show  that 
the  witness  was  endeavoring  to  earn  a  reward  olTered  l)y  the  owner 
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of  the  property  for  the  arrest  and  conviction  of  the  guilty  party. 

—Cooley  r.  The  State,  163. 

Witnesses;  Cross-Examination;  Scope. — ^Where  the  defendant 
insurer  had  examined  a  witness  with  reference  to  what  the  Insured 
had  said,  in  connection  with  his  hope  or  desire  to  recover  after  he 
had  shot  himself  the  witness  was  properly  allowed  to  testify  on 
cross-examination  that  after  the  shooting  the  Insured  made  declara- 
tions showing  hope  or  desire  to  recover. — Woodmen  of  World  r. 
Wright,  255. 

Witnesses;  Examination;  Indefinite  Question. — Where  a  ques- 
tion may  be  answered  by  a  conclusion  of  the  witness  and  not  by  a 
statement  of  factn,  it  may  Ije  excluded  as  indefinite. — Borden  d  Co, 
V,  Vinegar  B,  L.  Co.,  335. 

Same. — Where  the  buyer  of  lumber  in  a  letter  subsequent 
to  the  completion  of  the  contract  undertook  to  secure  a  berth  for 
the  vessel,  a  question  as  to  the  custom  or  usage  regarding  the  pay- 
ment of  demurrage  was  not  proper,  since  that  might  have  Included 
the  payment  of  demurrage  due  to  the  failure  to  secure  such  berth. 
—lb,  335. 

Witnesses;  Cross-Examination. — It  is  permissible  to  show  on 
cross-examination  of  a  witness  introduced  by  the  adversary  party 
that  the  witness  had  no  independent  i*ecol lection  of  the  facts  testi- 
fied to,  but  based  his  judgment  on  the  way  he  knew  he  transacCed 
business,  for  the  purpose  of  affecting  the  weight  of  his  testimony. 
—Smith  V.  Allen,  397. 

Witnesses;  Examination. — It  is  not  error  to  exclude  a  leading 
question  upon  objection  interposed  thereto. — King  L.  d  1.  Co.  v. 
Bo  wen,  462. 

Witmsses;  Cross-Examination. — Where  a  defendant  put  up  a 
witness,  it  is  not  competent  on  cross  to  permit  plaintiff's  counsel 
to  ask  witness  if  after  the  witness  refused  to  make  any  statement 
concerning  his  knowledge  of  the  case,  counsel  did  not  ask  him  why 
he  was  willing  to  make  a  statement  for  defendant,  and  not  for 
plaintiff,  as  this  was  a  mere  repetition  of  the  argument  of  counsel 
to  the  witness  before  he  was  put  on  the  stand. — B.  /?.,  L.  d  P.  Co. 
r.  Norton,  571. 

Witnesses;  Examination;  Scope. — Where  a  witness  had  statcHl 
on  cross  examination  that  defendant  had  offered  to  divide  the  chat- 
tels before  the  suit  was  brought,  it  was  proper  to  ask  in  rebuttal 
if  defendant  had  offered  to  turn  over  the  chattels,  as  explanatory 
of  his  statement  made  on  cross. — Stamps  v,  Thomas,  622. 

2.  Impeachment. 

WittirsHcs;  Impvachmcnt;  Predicate. — Where  the  lmi)eacbiiig 
witness  was  unable  to  identify  the  time  that  the  statement  was 
alleged  to  have  been  made  as  the  time  predicated  in  the  question 
asked  the  witness  to  be  impeached,  it  was  proper  to  exclude  testi- 
mony of  such  prior  contradictory  statements. — Powell  v.  The  Stat<\ 
17. 

Witnesses;  Impeachment ;  Interest  of  Witness. — Where  a  wit- 
ness on  cross-examination  denied  that  he  had  made  a  statement 
indicating  that  he  had  yielded  to  corrupt  Influences,  it  was  proper 
for  the  state  to  lay  a  predicate  and  to  prove  the  making  of  such 
statements  by  him. — TArinaston  v.  The  State,  43. 

Same;  Inconsistent  Statement. — A  witness  may  be  lmi^ache<i 
by  proof  of  statements  or  declarations  made  by  him  out  of  court 
inconsistent  with  the  statements  made  by  him  in  the  court. — 76.  43. 
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Same;  Foundation  for  Impeachment. — ^The  right  to  impeach 
a  witness  by  proof  of  inconsistent  statements  is  conditioned  upon 
distinctly  calling  his  attention  to  the  time  and  place  thereof,  and 
the  person  to  whom  or  in  whose  presence  the  variant  statements 
were  made,  so  as  to  give  him  opportunity  to  recall  what  then  oc- 
curred, and  to  explain  what  was  then  said. — /i&.  43. 

Same;  Presumption. — ^Where  the  bill  of  exceptions  purports  to 
set  out  all  the  evidence  and  does  not  show  that  the  necessary  predi- 
cate for  impeachment  was  laid,  yet  sets  out  in  narrative  form  the 
witness's  denial  that  he  made  such  statement  without  showing 
the  question  to  which  such  a  denial  was  a  response,  the  appellate 
court,  in  order  to  sustain  the  rulinjs:  of  the  trial  court,  will  presume 
that  such  denial  was  in  response  to  questions  specifying  time  and 
l)laoe  and  persons  and  that  the  proper  predicate  was  laid. — Ih.  43. 

Same:  Impeachment;  Inconsistent  Statement. — The  facts  stated 
and  It  is  held  that  the  colloquy  between  the  grand  Jury  and  a  third 
person  relative  to  the  evidence  of  a  witness  was  not  admissible  as 
not  bearing  on  the  credibility  of  such  witnesses's  testimony. — Far- 
low  r.  The  State,  137. 

Witnesses;  Impeachment ;  Weight  of  Testimony. — The  fact  that 
a  character  witness  on  cross-examination  tended  to  weaken  his  tes- 
timony, does  not  justify  the  exclusion  of  his  evidence,  the  effect 
being  as  to  the  weight  to  be  accorded  the  evidence. — Bohanan  v. 
Harden,  220. 

Witnesses;  Impeachment. — As  tending  to  show  an  interest  or 
bias  affecting  the  weight  or  credibility  of  the  witness's  testimony, 
it  was  within  the  discretion  of  the  trial  court  to  permit  the  witness 
on  cross-examination  to  be  asked  how  he  hapi)ened  to  be  in  a  cer- 
tain place  at  the  particular  time  inquired  about,  and  also  to  ask 
the  defendant  on  cross  as  to  when  he  first  learned  that  the  witness 
was  in  pospession  of  the  information  furnished  him. — Pickett  v. 
Frost,  443. 

Same:  Showing  Bias. — Where  a  witness  was  not  in  the  employ 
of  a  street  railway,  nor  in  any  way  connected  with  it,  but  was 
shown  to  have  gone  to  their  office  and  made  a  statement,  it  is 
competent  for  plaintiff  to  show  on  cross-examination,  as  tending  to 
show  bias,  that  witness  was  asked  by  plaintiff's  counsel  to  tell  what 
lie  knew  about  the  case,  and  that  he  refused  to  do  so,  stating  that 
he  would  not  tell  anything  until  he  was  placed  on  the  stand,  and  at 
the  same  time  admitting  that  he  had  made  a  statement  for  defend- 
ant—B.  R.,  L.  d  P.  Co.  V.  Norton,  571. 

3.  Credibility  and  Weight. 

Witnesses;  Credibility;  Jury  Question. — ^Whether  the  testi- 
mony of  a  witness  should  be  credited  or  accorded  any  weight  is 
a  matter  entirely  within  the  province  of  the  Jury  to  determine. — 
Snead  v.  The  State,  118. 

4.  Competency. 

Witnesses:  Knowledge;  Boundary. — Where  a  wltue.«»s  had  lived 
ou  and  owned  land  for  four  or  five  years  and  had  stated  that  a  post 
erected  and  used  to  designate  a  point  of  the  boundary  of  his  land 
had  been  there  ever  since  he  had  lived  on  the  land,  he  showed  suf- 
ficient knowledge  to  testify  with  respect  to  the  known  use  of  the 
post  as  a  boundary  line. — Robinson  v.  The  State,  172. 

5.  Certificate  to. 

Witnesses;  Witness  Certificates;  Issuance;  Time. — Where  a 
cause  was  tried   November  7,   1911,  and   taken   under   advisement, 
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and  while  under  Huch  advlHeiueut,  i>taintiff  took  a  vuluutan  non- 
suit oil  January  2,  1912,  a  witness  certificate  if»ued  Deceml^r  21, 
IJUl,  was  iHHued  In  time  within  >«ectlon  21.  Acts  l>^<H-9.  p.  hXH.— 
i'riddiv  r.   HrauM,  42J*. 

Sanw:  Vniidihf. — A  certificate  as  to  witness'**  attendaDV'e  vs«^e»i 
by  a  clerk  of  the  «ourt  pursuant  to  statutory  duties  is  priiua  f«riv 
rorrect.   -Ih.    42*J. 

Samr:  ronrlMMirrnvMH;  Rrtaxatiott,  (hi  a  iuoti<»ii  to  r^taxoisT^ 
inovant  can  Httn<'k  the  correctness  of  a  witness  certificate  iss^jel 
l»y  the  cl«»rk  :iiid  show  iluit  the  items  wcn»  inipn>iH>r1y  taxeil.— /?'. 
429. 

Satnr;  rrts;  (Path;  SccritHiiy, — A  clerli  may  issue  a  t-ertific^iu 
to  a  witness  as  to  his  attendance  if  he  knows  the  items  to  )»e  'i»r 
rect,  though  the  witness  does  not  make  the  oath  required  by  ch- 
iton 3074,  (\Kle  1JK)7;  when  the  oath  is  made  by  the  witBe!«  iw 
iniiKt  issue  llu»  ci^rtilicate. — lb.  429. 

t<amc:  Vo«-/ifc*Wc«cr;  Attnulancv. — Section  4021.  0>iie  V.*>'. 
refers  <mlv  \i%  \vitnesH<*s  snli[»<»eii:ied  within  th«»  state. — Ih.  42*.* 
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Dupuy  V.  Wright,  i).  2^iH.—VA^e  240,  for  Code  tK«2  read   §  r>332. 
McMillan  v.  NettloH,  p.  416.— For  Sec.  3972  read  8792. 
Friddle  v.  Rrnun.  et  nl..  p.  4:n.— For  2«84  read  3«R4. 
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